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a note,in blank on back ofone not a nor name theindorsee,Where hispromisee puts
andoriginalis and ifbefore it delivered to the he is an promisor surety,promisee,

againstindorser,and not asnote,he the must his ashepays pursue surety,remedy
the other promisors.

of and heit,the backa had his name onWhere note was one who thuspaid by put
againstas thebrought him indorser, prin-his action forthereupon money paid by
not onjointly, the action wastrial,and another after aand, supportedcipal surety

andagainst theground, he was not allowed to discontinue proceedthat principal,
gainst foras a a his contribution.surety cosurety

at of thethe note thename on back ofThe fact that such his the requestputparty
ofsigned the thehad on faceknowledge of athe whoand without suretyprincipal,

right of suchto recover contributionnot affect his surety.was held tonote,
aftertheandagainstnote, principal,a surety,an action on principalIn promissory

the liability.tois a witnessbeing surety’sdefaulted, disprovecompetent
signed in the part-whocosureties,betweenof contribution partnersOn the question

regarded but onename are to be as surety.nership
went to areturning from court,whileto freedom from arresta entitledWhere party
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attending funeral ofout the of theof direct to his for thehome,routeplace purpose Chaffee
privilege.it V.son,his was he had hisheld, that forfeited

Jones,against previous notice of thecontribution,action lies a for without aAn cosurety
the and a demand.payment by plaintiff special

• Assumpsit for The action was againstmoney broughtpaid.
Israel A. theJones, Jones,Eber and three persons composing
firm of defendants,& All EberOwen theSons.Elijah except
Jones, were in the ofdefaulted Court Common Pleas. He

to herebrought Court,the this and theactionup gen-pleaded
eral issue.

trial,At the J.,before Morton the a note,plaintiff produced
—17th, :1831,dated as followsFebruary

“ fordate, received,value A.I,after IsraelSixty days
andJoneses Eber and StJones Owen Sonsprincipal, Elijah
and tosureties,as the Presidentseverally, promise payjointly

order,of Bank,&c. the Housatonic or their three hundred and
atdollars, their house inseventy-five Stockbridge.banking

Israel A. Jones,
Sons,Owen &Elijah

Eber Jones.”
The his on ofhad name in blank the back thisplaintiff put

note. The note was in of notegiven a forpart $500,payment
drawn and the same in thesigned same manner.by parties

One Tillotson, a witness called the thattestifiedby plaintiff,
Israel A. himJones sent as tohis Eber Jones, to obtainagent
his to the note in suit, Ebersignature it,that and in-signed
structed the hethat must theagent procure plaintiff’s signature,
and that this was done before the note wasaccordingly pre-

at thesented bank.
It the notethat of the toappeared, signers having neglected

it, the bank the and itcalled waspay upon plaintiff, accordingly
him.bypaid

a action,In order obtain the Eberto continuance of Jones’s
affidavit,filed an that he believed Israel A.counsel stating

that executedtestify,would the note was Israel asbyJones
Eber sure-and E. Owen & and Jones asby Sonsprincipal,

ties, toand the bank forIsrael his own accom-presented by
modation, the of thewithout indorsement thatand theplaintiff,

discount name,refused to it somedirectors without other and
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Chaffee carried to the whothe note indorsedthen plaintiff,that Israel
v. it of Eber.without the knowledgeJones

an wit-The contended that Israel was incompetentplaintiff
;a and also that hisness, to the recordbeing party supposed

immaterial; on which forwas thetestimony points, purposes
intrial,of the the ruled favor of the plaintiff.judge

claim,The filed a bill of of his theplaintiff particulars making
his debtors for cash for themdefendants “as indorser” ofpaid

the note. Eber Jones that the wascontended plaintiff precluded
this bill of from the facts,by andparticulars showing foregoing

tothat he must confine his evidence the of his claim asproof
;an indorser thebut ruled otherwise.strictly judge

contended,He also that the could not sustain theplaintiff
action him with the other defendants oragainst either ofjointly

;them and this was reserved for the whole Court.point
contended,He also that if the name of the wasplaintiff put

on the note after it had been the othercompleted by parties,
and the of Eber,without the of therequest notepayment was
a the and did notvoluntary payment by raiseplaintiff any legal

on the of ;Eber to the same but theobligation part repay judge
ruled that Eber was liable as with thecosurety plaintiff.

If A.Israel Jones was a witness, and hiscompetent testi-
material,was a new trial was to bemony If thegranted.

f'iourt should be of that Eber Jones toopinion ought prevail,
towas be rendered in his favorjudgment accordingly.

Sept. contended,and that Israel A.BishopJones Jones was a16th.
1835. ; 3 ;witness Ev.Stark. 1063 that hiscompetent wastestimony

material, as Eber Jones in toreference thesigned namedparties
note, and the them the without thesigning by plaintiff request

Jones, interference,of Eber was aor knowledge voluntary
;not createwhich would that theany implied promise plaintiff

in bill of sethis forth a claim ashaving, particulars, indorser,
was not to bethe other turned round to defendparty aagainst

;founded on an different 1claim Pr.entirely Tidd’sprinciple
;1; 452­Colson v. R. Holland v.Selby,537­ Esp. Hopkins,

;;168­ S. C. Bos. & Pul. 243­3 2 that if theR.Esp. plaintiff
contribution, he must thefor proceed againstasks defendants

relation of; and that the cosureties did not subsistseverally
and Jones,Eber but thebetween the plaintiff plaintiff’s remedy
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ChafifeeGould,was A. v. 4 Pick.Israel Jones. Cornwallagainst
v.

444. Jones.
theofit was in theSumner, for the saidplaintiff, power

; that ifof ofCourt to allow an amendment the bill particulars
all the A. Jones were to be asregardedIsraelparties except
cosureties, liable to contribute one ofEber Jones was third

note,the amount of the the of E. Owen & Sonspartnership
421, 422;one on Partn. and thatbeing party; Collyer by

1834, 189,virtue of St. c. the allow theCourt might plaintiff
to discontinue all the defendants Eber Jones.against except

Sept.the of the TheC. J. delivered Court.opinionShaw 17th.
1835.indorser,of hisin the character actionbrings againstplaintiff,

the defendants on the that are allall groundjointly, they prom-
isors, he, indorser,and that whole note,as thehaving paid they

to him forare liable the amount. The suit isjointly defended
Jones,Eber and the is whether he is liable.by question

A note of this is rather topromissory description peculiar
New but it has received a construction here.England, It has

held, indorsee,been that where one not nor hispromisee puts
note,name on the to make himself liable with themeaning

he tois be as a andpromisor, regarded joint promisor surety.
He is not indorser,liable as for the note is not ornegotiated

indorsement,title to it made his nor as be­through guarantor,
;cause there is no or distinct consideration but heseparate

means to and io the note his creditgive security validity by
not,and to it if the does and thatpromisorpromise pay upon

consideration,the and therefore he is aoriginal andpromisor
; itand is immaterial to this on what ofsurety purpose, part

Adams,note he his name. Hunt v. 5the Mass. R.places
519, ;6358, Mass. R. and Mass. 518­ Bird,7 R. Moies v.

;11 436­ Howland,Mass. R. White v. 9 Mass. 314.R. This
theis and effect of such note,alegal import ofindependent

evidence.extrinsicany
Then what were the relations of the ?to each otherparties

holder,To the were all andthey severallyjointly promisors.
are,Where the words I &c. and two or morepromise, sign,

;this is a and several note allbecause unite in onejoint joint,
several,and because each undertakes.promise, individually

Stone, 7v. Mass. R. 58.Hemmenway
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onChaffee the commonWe think then that the case stands ground
v. If oneseveral sureties.of a a andnote bysigned principalJones.

to the call of thehe do atwhole,the as is boundsurety pays
for thehe have an action themay principalpromisee, against

he; thewhole if he not obtain ofor does satisfaction principal,
anan of cosureties formaintain action either theagainstmay
v.the ofto number sureties. Cowellaccordingaliquot part,

;Edwards, Winchelsea,Bos. & 268­ v. 2 Bos.2 Pul. Deering
ofPul. It is the270. founded equity,& upon plain principle

whole or a of athat when one thepays disproportionate part
liable, contribute,debt for all the others are boundwhich are to

the inand constitutes anequitable obligation implied privity
law, thison will The circumstance thatwhich lie.assumpsit

from on anote to relieve the theirwas liabilitygiven parties
note,former the to contributestrengthens obligationequitable

The are Israel A. was a com-Court of that Jonesopinion,
witness, suit,the of heno in result thisinterestpetent having

been de-at and he havingall events liable asbeing principal,
aof no forfaulted. the his is groundBut testimonyrejection

■ of theThetrial,new because immaterial.wholly objectit is
to thenote was first offeredevidence was to show that the

toChaffee, refused acceptbank without the of thatname they
at thei name, requestanother and then the plaintiff,without

of the de-of Israel A. theJones, knowledgewithoutsigned
if facts had beenthesefendant Eber Jones. We thatconsider

If thethe same.the result would have been plaintiffproved,
was anhe originalthe note before it wassigned negotiated,

character, henotethe in thatand andpromisor surety, signing
knewsureties, whether theyhas his the otherremedy against

Winchelsea, thehisof or not. In v.becoming Deeringsurety
bonds,distincton twowere sureties yetparties respectively

other,one was held to contribute to the thatthe groundupon
what inone a to theof whichlegal liabilitypays pursuance
other is also the law that forhe the bene-subject, implies pays
fit and the of theat other. This is not inconsistentrequest

rule, act,not,with the that one shall his make an-voluntaryby
will; laymentother debtor his becausehis the is madeagainst

the in of ina theby Sosurety pursuance legal liability. pres-
case,ent should the or sueeither defendant theplaintiff prin-
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ChaffeetoJones, moneyA. as for much paidIsrael sodeclaringvipal,
v.

law wouldat his and the implyhis use and instance request, Jones.
stood, andthe infrom the relation which the partiesrequest

this, even if beforesureties,the andfrom the oflegal liability
to thethethe had forbidden surety paypayment principal

note.
liable.defendanttheis, for what sum isThen the question

for anthat liableis, aliquotThe rule at law each isgeneral
Herethe sureties.to the ofwithoutpart, regard solvency

assureties, regardedOwen & beingthere three Sonsbeing
theentitled to of defendantone is recovertheparty, plaintiff

one third.
is, had his actionThe result that if Chaffee brought against

alone, have to aEber Jones he would been entitled recover
is,contribution. Then the whether he can thequestion drop

action the defendantsother and recover Eberagainst against
;Jones and are of that healone the Court cannot.opinion

fact,Not to the technical from therely upon difficulty arising
defaulted,that some of the defendants have thebeen ground
contribution,which the would claim a essen-upon plaintiff is

from in ofdifferent that set forth his declaration and billtially
indorser,theThere he claims whole asparticulars. against

declaration,,the defendants as Thejointly promisors. being
;for be in either case but thewouldmoney paid, appropriate

bill of to informationthe defendantsparticulars, givedesigned
of action,the real of limits it. at the com-grounds Having

trial,mencement of his action and for thethethrough gone
several,anwhole, indorser, now,as we think he cannotagainst

cause,at end of the his athe shift and as co-ground proceed
one the an en-defendants,of for a uponsurety, against part,
and distinct principle.tirely separate

fromtheis tonothing recoveringThere prevent plaintiff
defaulted,defendants who have beenthose asagainstjudgment

them ;can take no notice of but the defendant Eberthe Court
to for hisentitled costs.Jones is judgment

Eberaction was thebrought by againstA new plaintiff
defendantalone, a contribution. Theto recover plead-Jones

Pleas,in that at the date of theabatement,in the Commoned
2334vol. xix.
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Chaffee of writ,service the he York;resided at New thatBrooklyn,
v he attended Lenox,this Court at 1835,at term asSeptemberJones

a action,in the first and that he came from forparty Brooklyn
that that the action was tried on the 16th ofpurpose; Septem-
ber 17th,and rendered on the when the ad-Courtjudgment

; and that he was from court and was arrestedjoined returning
bail,held onat Otis and to the 18th of September.

stated,The that the defendant left theplaintiff’s replication
on thecourt of the trial of the (thefirst action 16th ofday

and to Otis,went fifteen miles from Lenox anaSeptember)
not in the direct route to that he and re-Brooklyn, lingered
mained there 18th,until the of the that the arrest wasevening
made after he had had a reasonable time to reach toBrooklyn,
wit, on that and Otis,that he remained at after the ar-evening,
rest, until the 21st.

The defendant that his son was killed atrejoined, suddenly
Otis, on the 16th, 18th,and buried onwas there the and that
the defendant went and remained there for the of at-purpose

his funeral on that when the writ was served ontending day,
;him he admitted that in theOtis is not most direct route to

but that he was home and did notBrooklyn, alleged returning
Otis,remain at writ,before the service of the thanlongerany

was for the ofnecessary his son’s funeral.purpose attending
To this the demurred.rejoinder plaintiff
The below,defendant also moved in the court that the ac

tian be dismissed, on the beenthat he hadground, unlawfully
arrested.

Sept. forSumner, the The facts stated the defend­plaintiff. by23d.
1836.

for or theant furnish no action.ground Bydismissing abating
that hebail, without the officer wasinforming returninggiving

Getchell,he waived his Brown v. 11court,from privilege.
B 2. He;R. 11­ Bac. Abr. was not return­Mass. Privilege,

made,the;home and when arrest was a sufficient time hading
him reached The deathfor to have andBrooklyn.elapsed

funeral of his son were not a for or loi­groundlegal deviating
Barrett, East, ;11v. 439­ v.Childerston Sidgiertering.

;; Fitz, 1169­ Commonwealth v. Mass.Birch, 9 Ves. R. 544­
W. Bl.Cameron, 2v.Lightfoot 1113.

that the ofcontra, to the claim is toJones, point, privilege
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ChaffeeEast,11Barrett,citedextension, Childerstona liberal v.have
v.1 H.; Smith,v.Stuart, East, 89­ Meekins3;439­ v.Spence Jones.

638; Metc­1 Maule & Selw.; Green,636­ v.Bl. Rimmer ­
;; 6 245­M'Neil,note Mass. R.d, parteYelv. 29 Exalf’s
;101­1deviation,to a Pr.and as what constitutes Dunlap’s

A1.PrivilegeCom. Dig.
24th.Sept.ob-of It wasJ. the the Court.Wilde delivered opinion

1836.
1.the and That itto defendant’s motion ap-rejoinder,jected

the defendant was not returningthe thatbypears rejoinder
arrest; if he wasfrom the of the 2. Thathome court at time

the directhome, he had deviated fromreturning unnecessarily
; 3. he sub-route, and forfeited his and Thatthereby privilege

to the arrest and bail.mitted gave
to the and second it has beenAs first argued,objections,

claim of be takenthat the is toalthough privilege generally
scanned,not to be but to be al­it is isstrictly, yet very nicely

;with fromlowed reasonable that a returningindulgence party
court is not to road,bound the direct but that all necessarygo

;bedeviations are to allowed and the law is not so strictthat
time,ofin as to a outto set immediatelypoint require party

over,after the atrial is but that orlittle deviation loitering
not his faith,would forfeit he inactedprivilege, provided good

and"the and deviation were not for the of trans­delay purpose
his Thesebusiness. toacting private general seemprinciples

be well cited,established the authorities toandby appearthey
2;the Court reasonable. Abr. B,Bac. Com.Privilege,

; ;A­1­ Blisset,Hatch v.Bro. 4­Privilege, Privilege,Dig.
; Cameron,Gilb. 2 W. Bl. 1113.308­ v.Rep. Lightfoot

that,But we are of the has notdefendantopinion, brought
and authorities.case within the ofhis thesescope principles

atandhe to remainedthat wentadmits in hisPie rejoinder,
his Thisof son.the of the funeralfor attendingOtis purpose

; and hehis returndisconnected withwas a distinct purpose
thatthere forhe remained pur-no more whilewas protected
to trans-therewould been if he badthan he have gonepose,

Court,ofbusiness. theThis thebeingact any private opinion
to consider the otheris unnecessary objection.it

bad, andoverruled,motion adjudgedrejoinderDefendant's
awarded.ousterrespondeas
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de-Chaffee the note abovetried, andThe case was subsequently
v. the hadthatevidence,in with plaintiffwas proofscribed givenJones.

it, the insolvent.beingprincipalpaid
recover,toto the rightdefendant plaintiff’sThe objected

to defendant ofand of notice thean avermentwithout proof
contribution,of beforenote,of the and a demandthe payment

;overruledcommenced. This wasthe action was objection
one offor for third thewas rendered theand a verdict plaintiff

interest.withamount paid,
Sept. in of cited 1Jones, the Pr.support objection, Dunlap’s19th.

1837. 1384;; 3; Pleader, C­ Ev.263­ Com. 73­ Stark. Bab­Dig. ­
Mason,133; v. 112 Cremerv. Pick. Higginson,cock Bryant,

;; Eastman, 4 521­Greenleaf,0­ Norton v. v.Rapelye34­
438; Richardson,v. 13 Connect. R. M'Iver MauleBailey, ­

; Robbins, ;v. 301­& Selw. 557­ 7 Mass. R.Sturgis Safford
Stevens, Wendell, ; case,2 Coke,158­ Fraunces’s 8 89.v.
Sumner, 3contra, Ames,cited v. Mass. R. 274.Josselyn

22d.Sept. C. J. The Court are all ofShaw that thisopinion objec-
tion not wellis founded. It an old and welldepends upon very

rule,settled that when there is a topresent duty pay money,
done,not collateral act to be or conditionupon anydependent

beto the common averment re-precedent performed, scepius
sufficient; butis when collateral act tosome is bequisitus

arises,done before the and which isduty to createnecessary
the fact besuch must averred andduty, Com.proved. Dig.

will,Pleader, C 70. This we think, reconcileprinciple most
of the cases. In the case the and thepresent defend-plaintiff

cosureties,ant were liable to the note. Theequally pay plain-
do,the as he waswhole,tiff bound to because the'paid princi-

and the other sureties left it The lawpal unpaid. immediately
an from the defendant to the toraised obligation plaintiff, pay

sum, thean of this to number of thealiquot part according
sureties. It was debt. It was a for thea present payment

defendant,use of the law. Nohis byupon request implied
demand noticeand therefore were thespecial necessary;

was sufficient.scepius requisitas
on the verdict.Judgment


