
1836.MARCH TERM 75

Alexander H.versusNewell Sturtevant
Robinson.

spire the beagainst has been lost,Where a writ a plaintiff per-of trustee mayfacias
mitted to file a as a substitute.copy
id next best evidence itA if an office cannot for that thebe obtained purpose,copy
admissible : in his that he hadaffidavit,where thethus, stated,plaintiff’s attorney
made against originalout a a another trustee in thefrom scirepaper, partly facias

ansuit, and and he believed it either exact orfrom that waspartly memory, copy
of ofa the lost it was that court to file suchwrit, held, leavesubstantially copy

granted.a might rightfullysubstitute,as a bepaper
After the a scire todefendant in has and the it is toowrit,answeredappearedfacias

late object designatefor him to that it did not and for histime placeany appear-
ance.

The athat,circumstance contract between the defendant and one sum-by principal
moned as his due istrustee, from the latter to the former in anothermoney payable

beingdoes it fromState, not liable to theattachment on trusteeprevent process.
owingaWhere to the defendant, it withoutperson over,money paid any authority,

to a creditor of the and was thendefendant, summoned trustee of the defendant,as
and the held,defendant afterwards ratified the it was that the ratificationpayment,
was and that the chargeableineffectual, summoned aswas trustee.party

facias Robinson,Scire as of M.against trustee William
Robinson had been inHussey. defaulted the action.original

At the ofCourt Common Pleas Nantucket,for June term
1835, was forrendered thejudgment theplaintiff against de-
fendant on the scire the(Robinson,) facias, and defendant

to Court.thisappealed
At the term ofsame the Common Pleas wereexceptions

filed the defendant andby allowed.
The bill stated,of that the moved forexceptions plaintiff

leave to file writ of scirefacias,a new scire the original facias
;been and that this motionmislaid washaving accompanied by

Gardner,the affidavits of Charles K. Whitman and Benjamin
be ofwhich to as a of the billwere referred to part excep-

Whitman,of which was written on theThe affidavittions.
filed, forth,set heof the writ to be thatback new proposed

lost, that at thescire which was samemade the writ of facias
of Newellwrit in the case Sturtevanthe made a againsttime

scire foundedwas a theB. which uponGeorge Upton, facias
of writmeans that and hisaction, byand thatsame original

writ,the whichmade out within he be-he hadown memory
of the writ oran exact lost substan-to be either copylieved
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Sturtevant a aEdavit of Gardner,Thetially late ofcopy. cletk the
v. for the of Nantucket, stated,courts that when hecounty wasRobinson.

clerk he made search the Ees of the ofdiligent among Court
Pleas a ofCommon for writ scire of Sturtevant againstfacias

Robinson, but did not find it.
Pleas,ofThe Court Common J. on the(Strong presiding,)

this a and notwrit,that was an writ,ground originaljudicial
motion,allowed the and the new writ was filed ac-plaintiff’s

; and it was to this that thedecision defendant filedcordingly
his exceptions.

new to a certifiedwrit,"The according copy produced by
the ofdefendant, dated tenththe was September, eighteen

and and it forth,set thathundred at the Court ofthirty five,
Pleas held at Nantucket on the first June,Common ofMonday

recovered for the1834, ofSturtevant sumjudgment $89-62
suit,and costs of the andagainstdamage, goods$11-68

in asof the hands of Robinson and trus-effects agentHussey
on the 6th “JuneSturtevant,that of lasttee of Hussey;
the that on thetook out an execution judgment;uponpast,”

sheriff,the who ondelivered towasthe executionsame day
theto andRobinson subjectthe same day exposerequired

hands, bein his to takenofeffects and credits Husseygoods,
and that Robtheoffor the satisfaction judgment,in execution

cents,of tenthe sumto out anyrefused turn exceptinson
inbona of hisnulla Husseyreturnedthe sheriffwhereupon
;cents andtenRobinson,of exceptor in the handsprecinct

make knowntoor histhe sheriff deputycommandedthe writ
the ofCourt CommonRobinson, beforeto that he appear

when whereand thetime andPleas, naming any place(not
show cause shouldto be and whywas judgmentcourt held,)

offor the amounthim de bonis propriis,not be entered against
the judgment.

another certified copyThe producedsubsequentlyplaintiff
.writ was dated theto thewhichwrit,of the new according

and four,hundred butthirtyofthirteenth eighteenSeptember
the courtthe of atsittingtime or forit did not state any place

The returnoEcer’stowas required appear.which Robinson
he scirethat served theto a statedcertified copy)(according

ofdefendant,the 22don on the September, eighteenfacias
andhundred thirty four.
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StMtevantBy writ,certified on whichof the return the originalcopies
v.defendant,was andas and Robinsonagainst Hussey principal Robinson.

trustees,B. it wasGeorge as thatUpton appeared Upton
summoned at 11 A. on the 28thand Robinson at 12M., M.,
of 1834. certified,also wasThe clerk thatApril, judgment

Pleas,rendered for atthe in the Court of Commonplaintiff,
June, ;1834the term held at on theNantucket first ofMonday

June,that theand execution was issued on the 6th the sameof
wit,and was on ten11th,returned the insatisfied to bypart,

cents received of tenand cents Robinson.received ofUpton
term,At the 1834,October of the Court of Common Pleas

returned,Nantucket,for to scirewhich the Robin-wasfacias
filed answers,son his in he he haddisclosed,which tenthat

of oilbarrels to that on the 26thbelonging Hussey; Saturday,
1834,of oil,to him theApril, toHussey proposed purchase

him ;and a bill of that thegave parcels receipted respondent
to ;was him the Newin York onand thatpay money Monday

2Sth,the between 11 and 12 o’clock, he itforpaid by giving
;his negotiable note to for the that heUpton price paid Upton,

because was indebted toHussey in a considerableUpton
amount; and that the was made withoutpayment Hussey’s

time,at theconsent but that he had since ratified it.
The case was inargued writing.
C. P. Curtis B. Curtis, defendant,and R. for the contend-
that theed Court of Common Pleas erred in thepermitting

to be the offiled as and for writ scire becausepaper facias,
it,from the itmanifold errors in did not to be even aappear

substantial a true and exactmuch lesscopy, copy.
not contain of theThe does statementsupposéd copy any

Court,and the to which defendanttime of the isplace holding
them,to thesummoned did containappear. Probably original

the sheriff that he has the defend-because returns summoned
to time withinant “at the and mentioned.”appear place

there for such an actIs of a substantialany precedent filing
? it not the of whatDoes make the isattorneycopy judge

? Petrie T.form v. 3 R. 476.substantial and what is Benfield,
latelytheto admission of theThe defendant papersobjects

ofand to be thethe purporting copiesobtained by plaintiff
be no themto reason for'writ, &c. There seems presuming

vol. 23xvm.
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Sturtevant record,to be more exact of the than those fur-originalcopies
v.

tonished the Court the clerk.byRobinson.
;The to his 1. Because hisis entitledtrustee discharge

not the but at NewNantucket,contract was to debt atpay
thanbe itYork. He cannot to elsewherepaycompelled

Bacon,he it. v. 6 Mass. R.where contracted to Jewettpay
60; Packard, heKidder 13 Mass. R. 80.—2. Becausev.
has ratithe debt todischarged Upton. Hussey’sby payment
fication was a Cushmanto vequivalent authority.previous
Loker, ;2 Dunn,Mass. 106­ Maclean v. 4 722.Bingh.R.
The will the effect of theattachment notintervening prevent

;13Putnam,v. Mass. 361­ Bealsratification. Pratt R. v
;1; 519, citedAllen, 18 R. 367­ Phil. Ins. and casesJohns.

;359­ v. 3 Greenl. 73.358, Plummer,2 MarrPhil. Ins.
athe that ofFiske, for the toRand and point, copyplaintiff,

filed, citedwas allowed to be Jonesthe scire rightfullyfacias
; Miller,v. 13 Mass.Fales, 101­Mass. R. Thatcherv. 5

R. 270.
termJuly the Twoof Court.J. delivered thePutnam opinion

1836, at : 1. of Com-in this Whether the Courtarise casequestionsVantucket.
writ of scirea of themon Pleas erred in permitting copy facias
; 2. Whether theloss of theto to thefiled, originalbe supply

as William M.be trustee of Hussey.defendant shall charged
made, of them tenuhave been someAnd several objections

be filedto wasthat which was allowedto show theing copy
dates,to that thewith itself in and mainly,inconsistent regard

filed,to be howevernot havecourt should any copypermitted
it be.correct might

clerk, whichfrom the areNow the copiesproducesplaintiff
defendant,by reconcilingof than thoselater date theproduced

of dates.tofar as relates any inconsistencysothe proceedings
for theis no time mentionedtherein the correctBut copy

towas summonedwhich the defendantof court totheholding
ifabatement,a cause for awas properThat goodappear.
no orin. But the defendant madefiled pleahad beenplea

abatement, too late to do afterand it is soin appear-objection
ance and answering.

thewrit, which is issued byis aThe scire judicialfacias
and of court towithin the theit isclerk, and dutypower
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of theit, recordamend if it should not conform to the Sturtevantoriginal
vjudgment. Robinson.

a ren-records,We the that there wasknow by judgment
in the some-dered suit between There isthe original parties.

satisfied, that the defen-to amend And we are allby.thing
form,ofdant has all in to matterwaived regardobjection

thistouching process.
wasis,The more material that the whichpaperobjection

as what thesubstitute,to be filed a waspermitted attorneyonly
of the a of theto be substantial origi-plaintiff copysupposed

; of what was meremade thenal so that the isattorney judge
form and was of the writ.what the substancetruly

But the writ as thethe loss of should not operateoriginal
loss of to that thethe It would be correctas say,judgment.
loss of an to thedeed should affect the titleoriginal scrantee’s
land. If which been can be athe has lost bypaper supplied

it would more thancertified be if it weresatisfactorycopy,
one to be like thesupplied by supposed substantially original.

But if no can be bestsuch certified the nextcopy produced,
evidence, is as thewhich consideredreasonably containing

ofcontents the lost should received.substantial bepaper,
Fales, R. 101,In 5 Mass. who madeJones v. the attorney

was to the thethe writ contents ofproveoriginal permitted
same,declared or ref-notes of the aoriginal copies byupon;

to fromdeclaration,erence the which was made the originals
or copies.

satisfied,We are all that the Court of Common Pleas very
theallowed motion of the toplaintiff’s attorney, sup-properly

writ;of thethe and that the defendant cannotoriginallossply
form,to make the want ofto afterbe any objectionspermitted

3to answer it. Peter T. R.v. Benfield,having proceeded
476.

whether the defendant shall beto the charged,As question
admitted,heseem that has his default in theit would by origi­

Trustee,Sturtevant andnal action of v. that he hadHussey
hands,of in his so that&c." the exam­some goods, Hussey

towould be confined the amount. The defen­ination now
hehave that to be discharged,dant’s counsel argued, ought

York,into be New and thewas thatpaidthe moneybecause
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otherdefendant cannot be to atSturtevant any placecompelled pay
v ­v. Wil­The same in Blakewere the case ofmadeobjectionsRobinson.

theTrustees,liams and 6 315. course ofPick. They, by
business, were due himto remit to the toWilliams balances

account; held,on but it was the liable to thethat wasmoney
attachment here. be entitledBut the trustee wouldforeign

to the ofbenefit of the it were in the Unitedif favorexchange,
States, beand would theliable for muchso as would produce

ofamount the bedue it shouldat the wheremoney place
paid.

And we the same rule the caseto at bar.apply
But the material and second theobjection against plaintiff’s

is, that therecovery defendant the debt thebefore attach-paid
ment, to one B. whichGeorge has been rat-Upton, payment
ified by Hussey.

The are, thatfacts the defendant ten barrels of oilbought
of defendant,the on the ofHussey, original 26th A thatpril;
on the II28th, o’clock,between and 12 theJVI.,A. defend-
ant the to B.moneypaid withoutGeorge Upton, orderany

;or from that 12 28th,at meridian of theauthority Hussey the
defendant;service was made the and thatupon afterwards

ratified the farHussey so as topayment, his power ratify
extended.

The cases cited the defendant’sby counsel, we think, do
not sustain this for which he Atposition, contends. the time
when the Robinson,writ was served on had not as-Hussey

the debt to him Robinson,due fromsigned theand jus dispo-
nendi was taken the attachment. He wasaway by not at

attachment,after the to to Sturtevant,preferliberty, Upton
Robinson,the toand without thepayment Upton by authority

was, far as it the aof so void act.regardedHussey, plaintiff,
beThe ratification valid as between thesubsequent might par-

it,to not Itbut could affect third wouldties notpersons.
the until an ratification shouldtransfer actual takeproperty

more than a sale of wouldpersonal beany propertyplace,
awithout Thevalid third businessagainst persons delivery.

not and the creditor hiswas attachment itcompleted, by put
itof the of his debtor to into effect.out carrypower

forThe is to be entered the for theup plaintiff,judgment
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Sturtevaatthe timesinceinterestoil,the withof the due foramount sum
v.

of Commonin the Courtdefaultedwhen the defendant was Robinson.
Pleas.

York,NewNantucket andbetweenThe rate of exchange
intoto be takenistime when the wasat the money payable,

account.the
defendtheAnd the is to recover his costs againstplaintiff

ant.

George Morey et al.William versusRichardson

giveshe A. C.gives duringA testator to his use her life to;wife the of furniture
that he shall receiveall the residue of his real and the trustsestate, personal, upon

the sameduring andthe income of certain bank shares the life of the wife pay
and the futurehe hold the same sharesover to and that after her decease shallher,

residue ofin of thethe same trusts as declaredthereof,income are respectupon
j hisofand that the residuedirects,the mentioned the testatorestate subsequently

distrib­held to artdtrustee,estate and shall be in trust the pay convey,property by
among that each shallchildren,ute and divide the same the testator’s six so as

use ;in for theirhave an of the estate and trustequal portion conveyedproperty
trus­theas bethat one third to be ascertained as conveniently may bypart, nearly

shall behe the of the children paid respec­of what shall sharestee, respectively,
to twoage, decease,to two then of after the testator’ssons,tively immediately

daughters whenage,shall of and twosons,other when come tothey respectively
shallagecome or he one other third;shall of married that partthey respectively
agearrive at thebe and shallto the children whenpaid conveyed respectively they

to themtwenty-eight and be andof that the residue shall; conveyedpaidyears
the inter­age ;of thatwhen shall arrive at the yearsthey respectively thirty-five

overincome and1 dividends of the and estate which is not to beest, paidproperty
andthe be investedto children after the testator’s shalldecease,immediately

daughters,age,and as of ifor,allowed to and when shall comeaccumulate, they
theshall to them their shares of interestbe the trusteemarried, pay respectively

and income and shall from time to time afteraccumulated, respec­theyalready
age, of thecome of over to each his share of the interest and incometively pay

until and and estatetrust as the same shall theaccrue, principal propertyproperty
in case of the death;to them as before directed thatshall be andpaid conveyed

belonging to such child notleaving the trustissue,a child withoutof property
declared,the trusts beforeshall be held the trusteedeath,before the by uponpaid

thethe trustee shallsurviving ;of the children that keepfor the benefit equally
againstbelonging goodin and insuredbuildings to the estate,testator’s repair

of the landbuilding be shallfire,case should disposeand infire, any destroyed by
interest of all con­he if deem it for thebelonging and that he shallthereto, may,

and that lie shall invest;cerned a certain of the real estatetherein, sell parcel
be on onand all receivedsales,the of such whichproceeds may any policymoney

building in and shall hold the same thestocks,fire, uponany destroyed by city
pro-­the shouldthe benefit of the children that if wifedeclared, ;trusts forbefore


