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Boyntonday on which this in Probate Court.account was thepassed

v.June,In to1834, into the Courtcited ProbateBoynton Dyer Dyer.
settle account,a final fora due the interestbalanceclaiming
received The of decreed thatby Dyer. Dyerjudge probate
owed to and thatnothing from decreeBoynton, Boynton ap-

But hepealed. inasmuch as the seven months afterappellant,
had become of withmade a settlement thedeliberateage, ap-

and demands,him in of all and nopellee, the fullgave receipt
fraud or thewas this Court dismissedoppression alleged,
appeal.

PlinyHannah Learned versus Cutler.

joined8. L. executingwith inhia a of on hiswife with covenantsdeed, warranty
“which the following I, L., L.,contained clauses : S. L. and H. wife of S.part,

(in righther as grantedto one of the andhereinafter described prem­quarter part
ises,) give, grant,in of B. allconsideration do sell and unto&c., hereby convey

”right, title and interest, which have in to land undi­;we and certain “three
vided belong right,the land L. inof to his ownS.quarter parts hereby conveyed,
in remainingand the belongsfee, fourth to S. L. and H. his inL., wife,topart

” “rightin aforegrantedfee, her to have and to &c.; ;hold the to B,”premises
“ in witness we, L.,whereof S. and H. in token of ourL., wife, conveyancemy

right,of all title and in in theinterest, whether fee or in havefreehold, premises,
hands,”hereunto set our &c. It thewas that wife was barred suchheld, deed,by

rightof her into dower the three undivided belongedfourth of the land whichparts
#o her-husband. Revised c.[See Stat. 60, § 7.]

Writ of dower. The astated case. Itparties appeared,
30th,that on June 1824, the anddemandant one Samuel Learn-

ed, then,who and until 1832,his decease in was the husband
demandant,of the executed a deed thecontaining following
:clauses

“ Know all men these thatby I,presents, Samuel Learned
&e.,of Learned,and Hannah Samuel,ofwife said her(in

to oneas ofright the hereinafter described andquarter part
in consideration of thousand dollarsgranted premises,) thirty
Boston,the of the wewhereof dopaid cityb) receipt hereby

do sell and untohereby theacknowledge, give, grant, convey
Boston,of allsaid title and interest which we havecity right,

” writ,and to thein in thedescribed withpremises together
“lands. Threeother undivided oí eachpartsadjacent quarter
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to said SamuelLearned belongof of landsaid hereby conveyed,pieces
v. fourthremainingthefee,in andLearned, in his own right,Cut’.er.

LearnedSamuelto saidof each of said belongspiecespart
haveToin herwife, fee,inHannah, right.histo saidand
Bos-ofthe saidto cityhold theand to aforegranted premises

I,forever. Andto their and behoofand their useton assigns,
of Bostonwith the saidLearned, citydo covenantSamuel

afore-in fee of theseisedthat I am.lawfullyand their assigns,
Han-and I and the saidabove,as specifiedgranted premises

asin fee of theare seised premisesnah lawfully aforegranted
incumbrances, that weof allthat are freeabove theyspecified,

to the saida to sell and the sameconvey cityhave good right
Boston, that I will warrant and defend the sameof and prem-

forever,of Boston and theirto the said assignsises city
and demands of all In wit-the lawful claims persons.against

we, the and Learn-whereof, said Learned Hannahness Samuel
of our all title andwife, in tokened, conveyance right,my of

in havefreehold,in fee or in theinterest, whether premises,
&c.seals,”andset our handshereunto
the deed was the estimatedmentioned inThe consideration

of thevalue conveyed..land
indescribedof theThe tenant was in premisespossession

con-thereto, mesnewrit, bis title through sundrythe deriving
claimeddemandantfrom the of Boston. Thecityveyances,

of herthereof, whichin three fourthdower the undivided parts
in fee.husband was seiseddeceased

of that the demandant wasshould beIf the Court opinion,
be rendered ac-was toof thedowable premises, judgment

; to become nonsuit.otherwise,if the demandant wascordingly
11th. for theFuller,H. Washburn and T. de-Bigelow,March H.

;14­ PowellShearer,v. 7 Mass. R. v.mandant, cited Fowler
;; Ware,Catlin v. 9 Mass. R. 218­Mason,3 349­Munson,

223; HallCurtis, 13 Mass. R. v. 4Savage,v.Lufkin
; 1358­ Leavitt v.; 4 Kent’s Comm.Mason, 273­ Lamprey,

;151­Andrews,v. 9 Mod.382; Charles BirminghamPick.
; 4 Pract. Abr.Lefr. 452­ Wheeler’sKirwan, Sch. &v. 2

;161­9 onMass. R. Stearns, v. Kavenagh,576­ Lithgow
;Actions, Actions, 325,on288, 289­ Jackson RealReal

; Stinson408, 409­ vedit.),; Pleadings (Oliver’s326­ Story’s
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Learned143; Atkins,R. v. 14 R.Sumner, 9 Mass. Gooch Mass.
v.;192,on 334­; Dower,378­ Park v. 7Jackson O’Donaghy, Cutler.

167;17;Johns. 247­ v. R.R. Johns.Vanderheyden,Jackson L­
;Coke, Tenures, ;26­49­ Gilbert’s Croadecase, 10ampet's

v. 33.13 Pick.Ingraham,
304;tenant,for the cited Anc. Chart. 99;J. Pickering, ­

;Fare v. Plowden, 514 v.Snou, Stearns 8 Pick.Swift,
;532­ Gordon v. 2 402;New R. 4Haywood, Hampsh.

173.Bythewood’s Convey.
Wilde J. thedelivered of the Court. This is aopinion March 14th.

writ of dower, and it admittedis the facts thatby theagreed,
demandant is entitled to recover unless she is barred theby
deed made her with her husband,late to theby ofjointly city
Boston, under which tenant case,the claims. The therefore,

turnmust the to be toconstruction that deed.upon given
The as to what acts of the wifegeneral shall bequestion,

dower,sufficient laws to herour bar claim of has beenby
Court,considered this and wellfrequently is settled.by She

must not with her inhusband a deed ofonly join conveyance
of deed,the land the theby executing conveyance madebeing

him, thebut deed must containby words of or re-apt grant
;on does,lease her and if it it will bar herpart of dower,right
noshe had vested title inalthough the land at the time of the

and no title herfrom to theconveyance, passed Thegrantee.
or therelease of wifegrant of oroperates by ex-way estoppel

of toher so asright, bar future claim of dow-tinguishment any
er which toaccrue her after themay death of her husband.
The usual forform is the wife to orsimply relinquish release

;her right of dower but words of aregrant efficaciousequally
and to ;bar her infor neitherproper right case does her deed

title to the estate. it is notpass any So that shenecessary
should release or her of dower eo nomine, othergrant right any
words an intention on her to dower,hershowing part relinquish
will ifbe sufficient. And she her in sale,husband thejoins
and to the him,undertakes land with thisconvey jointly gen-

be sufficientwould a indication of her intention to ex-erally
from claim of dower. include herself theany By joining

of bewords she must understood to or tointendgivegrcnt
sheall the and title was of whethergive right capable giving,
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Learned or aor rightof an estate barringpassing extinguishingby way
v. therefore, nois,on a It objection,depending contingency.xCutí

; for if it canthat the wife has which cannothing by grantpass
the title of theto confirmin other so asany way,operate

otherwise, anIf it wereit will be sufficient. expressgrantee,
have noof dower wouldof therelease or rightconveyance

; or releasefor the wife cannot rightconvey anylegal operation
of the orwhich she not at the timedoes conveyancepossess

sale,release. But her husband in the she herbarsby joining
of dower of the St. c.1783,the constructionright by plain

37, 5, which it is that the widow of vendorby provided, any§
her husband inshall be entitled to dower unless she has joined
barred or ex-land, otherwise lawfullythe sale of the or has

the wife cannot inNowfrom her dower. anycluded herself
sale, than inin amore her husband by joiningway fully join

; thus shewhere she does isthe words of andgrant join,
deed,in the ofbarred, is some reservationunless thereclearly

from the ofdower, it languageof or unlessher appearsright
made.to bewas intendeddeed, that such reservationthe

the deed inofthe construction ques-these principles,Upon
her husbandThe demandant joinedclear.tion veryappears

dower, anddemands theywhich sheof land inin the sale the
title andall their right,sell and conveygive, grant,expressly

demandantthat thedifferencemakes noItinterest therein.
of con-; the wordsin feeownin her rightto ahad a title part

difference, as; noand it makeswholeto theextendveyance
ofno vestedwife had rightthat thestated,beenhas already

ofat the time thetheshare ofin her husband’s premisesdower
to bar heras effectualis; so that the conveyanceconveyance

havethenshe mightrightsit to vesteddower, as was pass any
of land.thein any part

restrainwords arethat these generalit has beenBut argued,
theat closeintroducedafterwardsthe wordsed and limited by

“ we thewhereofwitnessIn:areThe wordsdeed.of the
wife, in tokenLearned, myHannahLearned andSamuelsaid

in feeinterest, whetherandtitleof all right,ourof conveyance
our hands andsethereuntohavefreehold, in theinor premises,

seals,” &c.
fa?deed,in the soclausethisthatit manifestthink isBut we
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Learnedcon-the words offrom and general grant,restrictinglimiting
v.shows, in-that the wasand deedfirms their operation,legal Cutler.

as to bar the husband’sto sooperatetended theby parties
share, and to herin his wife’s bartheas tenant curtesyright by

wordTheher husband’s share.of indowerright freehold
thehad,Whether the husband athave no other meaning.can

a of wife’svested freehold in hisoftime the conveyance, right
; factbut if thehad,does not hethe landsshare of appear

would riot the construction of this clause in deed.thevary
fee,wife were in in herThe husband and seised her ofright,

;share of the and that share would theestate clearly bypass
deed,thewords of and the tohusband’s covenantsbygeneral

effect; the seemsthat so that word more particularlyfreehold
wife’s ofto the dower than thetoapplicable contingent right

;tenant thehusband’s as but in noby canright curtesy respect
it be theconsidered as ofwordslimiting general conveyance.

Demandant nonsuit.

Cunningham MagounAndrew et versusal. John

et al.

strongWhere the clear and isevidence is and the law jury,stated to theexplicitly
againstand the setlaw,decide the Court asidewill the verdict, because itthey

in jurymust, such be that the have eithercase, erred,apparent, byunintentionally
mistaking their weightinstructions,the terms of or have the ofmisapprehended

trust;the or mistaken theirevidence, have their or abused but this will beduty,
more in singlethe case a thanverdict,of wherepresumed there have beenreadily
two verdicts the same way.

But iswhere the matter of and there is juryfact, evidence for the toquestion purely
weigh and and are tobalance, be raised andpresumptions drawn,inferences and

jurythe be to have judgment,theirexercisedmay presumed the Court willfairly
not set althoughfeel authorized to the verdict theaside, Court, die sameupon

;evidence, would decided thehave other more where the verdict isway especially
against havingthe the burden ofparty proof.

Assumpsit for goods sold and delivered. well,Hoi one
defendants,cf th— did not defendant,Theappear. other

John that he neverMagoun, pleaded, withpromised jointly
Holwiell. At the first trial of cause,this a verdict was returned

;for the defendant but a new trial was on thegranted, ground
that the verdict was theagainst evidence.


