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Plimptonversus Edwin D.BankRockLime
et al.

it toagentan in New and to remit theYork,Where to collectemployed money
largerhe was in a sumlent it there to the to whom indebteddefendants,principal,

tellingthan the that lend it should bethem,amount he could until helent, ready
belongedinformingto but that the to thereturn themhome, prin-without money

against theretain the asit was that the defendants couldheld,cipal, prin-money
belongedeven that to him.after notice itcipal,

of withThis was to the sumrecoverassumpsit $675
interest.

the oankJ.,Wilcle it thatAt beforethe trial appeared,
one ofdelivered to Parkhurst an Montgomery,acceptance

dollars, with direc-York,Smith & of New for 1000Amory,
ofcertain theto receive the which assigneestions money

thereon, andwere to to transmit theacceptors ready pay
todraft;same in a that carried theParkhurst acceptance

1834, fromYork, 27,New received theand, on February
of the for whichthe sum of heagent assignees $676-61,

;a thaton the back of the onsigned receipt acceptance
the same when the was received Park-day bymoney
hurst, defendants,he called the store of the whomat to he

in as or he hadwas indebted a sum than re-largerlarge
that, their thatceived the acceptance; upon sayingupon

them,to borrow some Parkhurst toldwanted money,they
some fromhe received Smith &that had Montgomery,

to helend it them until should beand could readyAmory
did lend;home that Parkhurst theto accordinglyreturn

therefor,taken butthem; no wasto that receiptmoney
;on booksthe same their thatenteredthe defendants

time,the that thatinform defendants atnotdidParkhurst
; that whenthe Parkhurstto plaintiffsbelongedthe money

thehome, he called defendantsuponreturntoaboutwas
; himafterthat offmoneythe puttingtimes forseveral

it; thatto returnat last refused Park-times, theyseveral
to thethem that it belonged plain-informedthenhurst

he received it as their andthat had claimedagent,andtiffs
to him.beit should repaidthat

towhich wasbynonsuit was entered agreement,A stand.
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Lime Rock or to be taken off and a substituted,default toaccording
Bank the of the Courtopinion these facts.uponv.

Plimpton. C. Allen, Goodrich,andBrigham, for the plaintiffs. The
Oct. 3d. in the hands ofmoney Parkhurst to thebelonged plain­

tiffs, and as the defendants received it for a special purpose
not in business,the usual ofcourse without withparting

consideration, and the title of theany wasplaintiffs made
toknown them before had sufferedthey any damage, they

are answerable in action.this If the defendants were hon­
est, did not intendthey to retain the at themoney time
of the loan. 6 Bac. Trover, ;Abr. 693 2 Com. on Contr

; 1Anon, ;44 Salk. 289 Co. Dehon,v.Chesterfield Manuf.
;5 Pick. 7 Denston Perkins, ;v. 2 Pick. 86 v.Thompson

3Perkins, Mason, 232. If the defendants had received
the in of their claimmoney discharge against Parkhurst,
there ;would be some in their defence butjustice didthey
not receive it with the of it.expectation retaining

It is true that the loan was entered on the books oí
;the defendants but there was nothing to a newequivalent

credit, and the of therelations were notparties changed by
2 onthis circumstance. Livermore 264.Ag.

Child,Newton and for the defendants, Masoncited v.
Waite, ; Hudson v. Robinson,17 Mass. R. 560 4 Maule &

Shee, ;;478 Clark v. 197 Com.Selw. ActionCowp. Dig.
b;the case EAssumpsit, v.upon upon 2Rogers Kelly,

;123 2 ;Pratt v. Willey, Carr. & 350Campb. Payne,
Willes,; man,v. 7 T. R. 359 Scott v. Sur­George Clagett,

; 11 173.Ames,v. Pick.Johnson400
ofJ. the the Court.Wilde delivered Theopinion5th.Oct

founded onis not betweenanyclaim privityplaintiff’s
contract,from an but onarising expressthe princi­parties,

defendants,of an on theobligationequity imposingples
onwill a their to ful­the lawwhich imply partpromise

havedefendants inIt is contended that the moneyfil.
to the whichhands cannotplaintiffs, theytheir belonging

retain, and that in suchconscienceand goodin equity
willhad and received lie.an action for Andcase money

wellis establishedundoubtedly bythis principlegeneral
is and cannotauthorities, and reasonable operate injurithe
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Limerockis,to one. The then whether the defend­any questionously
Bankin hands inants have their which andany money equity good v.

Plimpton.toconscience the It is satisfacto­belongs plaintiffs. proved
borrowed thethat the defendants of Parkhurstrily money by

;of the inwas the his hands as theirmoney plaintiffs agent
timeat theof this fact the defendants had nobut knowledge

theloan. It was therefore a lawful contract betweenof the
here,;and and if the case haddefendants Parkhurst stopped

be main­clear that action could nott would be thisvery
true,For it is that the sale antained. by agent,although

disa­other than beofwithout authority, money mayproperty
vowed, and set aside in the case of a bona purchaser,fide

;in to the law is otherwise not bemoney onlyyet respect
no ear mark and identified,cause has cannot bemoney easily

bebut because a different doctrine would ofproductive great
therefore,is, manifest that before the defend­mischief. It

notified,ants were that the lent was the ofmoney money
the Parkhurst,were liable to or ifplaintiffs, they only they
had received the in of their debt Park­money payment against
hurst, this maintained,action could not be even after notice
to the defendants, that the to themoney belonged plaintiffs.
The is,therefore whetheronly after notice thequestion defend­

;ants could detain the and we are oflawfully money opinion
that could. As Parkhurst was indebted to them inthey a sum

loan,the had ofexceeding a set-off asthey legal right against
Parkhurst, of which could not be the inter­they deprived by
vention of the ;claim and howeverplaintiffs’ disingenuous
the defendants’ conduct inbe considered relation tomay
Parkhurst, had a thus to secure their ownthey legal right
debt. Their refusal to the loan torepay according agreement

;was a breach this,of but thepromise against defendants
could set off a ofbreach Parkhurst, and thispromise by set-­
off is allowed law. defendants,Theby therefore, had a .egal

toright theappropriate lent, to the ofmoney tneirpayment
own debt. This thedistinguishes case from that ofpresent
Mason Waite,v. where the came into the defendant’smoney
hands and he had nounlawfully, orlegal toequitable right

it;retain and also from that of Shee,Clarke v. 200.Cowp.
But the law as laid down Lord in theby Mansfield, latter

*14
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11Límerock case, is decisive the Whereclaim.against plaintiffs’
“or itnotes,” said,ismoney are bona and auponpaid fide,

Plimpton, valuable consideration, backnever shall be brought bythey
> the true ; butowner into awhere come mala per­they fide

hands, ;son’s inare andthe nature ofthey propertyspecific
if their ascertained,can be the has atraced andidentity party

to recover.”right
Motion to set nonsuit overruled.aside the

Joseph ofStedman The Inhabitantsversus South­
bridge.

arisingthat a be or theseems,It town way proved prescription by presumptionmay by
use and enjoyment.from

againstaction an in of-ainjuryIn an a town to recover for sustained consequence
“averringdefect in a declaration that the was a town ora wayway, way roadi

93leading, &c., which road it the of to ismaintain,was the town supportedduty
evidence, that it an or the and town,was ancient road used thepublicwayby by

inand the town.kept repair by

to anThis was an action the case recover foron damages
of a in afall,sustained a in defectby consequenceinjury

road.
offirst in the declaration averred the existenceThe count

the town ofcertain town withinway leading,a Southbridge,
toroad the of the town&c., repair.which town it was duty

“ lim-theforth, there was withinsets thatThe second count
orother town wayof a certainthe townof Southbridgeits

” townit the of thewasroad, 8zc., dutywhich roadleading,
road, &c.onin and that saidto keep repair,

offered evidenceJ., thetrial, Wildethe before plaintiffAt
the select-bylocatedwasthe inthat way questionto prove

town,theroad, andtown, a accepted byof the as townmen
loca-suchtowas insufficient; proveevidencebut theas such

andtion acceptance.
was in factthat itthen offered evidence toThe plaintiff prove

andtown,and keptor theancient road used by publicway,an
admis-to thedefendantsthe town. Theby objected‘n repair

the declarationevidence, on the thatofsion this ground,


