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Seeleytheadmitted, that plaintiffthe factfact. But being>t the
v.

more,no there isdemand andhisfor originaltook judgment Brown.
tocould claim be dis-on which the bailno remainingground

thetherefore to decidebecomes unnecessaryItcharged.
the embrace newwhether amendment does anyquestion,

to theit amounts more thandemand, or whether any thing
breach of the declared on inof a new obligationassignment

be,writ. However this the enti-the ismayoriginal plaintiff
tled to and for his whole demand. Thejudgment, poverty

toand of the Williamses cannot be allowed toinability pay,
be in evidence in of as was decidedgiven mitigation damages,
in Simmons Mass.v. 15 R. 82.Bradford,

theJudgment plaintiff.for

Nancy A. Harte­ au versus John Harte­ au.

A libel was filed a wife for a on groundthe of theby desertion anddivorce, cruel
neglect of the and it that the werehusband; married in theappeared, parties county
of residingand after there for some tookBerkshire, their residence in theyears, up
State of alleged neglectNew where the desertion andYork, cruel took thatplace 5
the wife returned into that to and herfiled libelthereupon but thatcounty live, there,
at the time when it was the husband retained Ms domicile infiled, New andYork;
that such anddesertion would groundbe no of divorce the ofcruelty laws Newby

mensd,York. toThe Court refused decree a divorce a et groundon the thatthoro,
jurisdictionit had not of the case.

The that the domicile of the wife follows ofthat themaxim, will not behusband, ap-
jurisdiction,to oust the Court of its in case of aplied libel a wife for a divorce.by

Semble.

This was a forlibel a divorce a vinculo, on the ground of
thecommitted husband.adultery by The libel also charged

the husband with desertion and cruel of the libellant.neglect
It that the who were ofappeared, parties, natives this State,

were married in this andcounty resided here for several years
after ;their that thenmarriage they removed into the ofState

York,New where tookthey theirup residence, and where
the desertion andalleged ;neglect took that theplace libellant

returned to herthereupon mother’s residence in this county,
libel;and filed the that she has lived here ;ever since and

that at the time when the libel filed,was the libellee had his
indomicile the of NewState York.
xiv."or... 16
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uHarteau St. 1785, 69,Tne c. from3, that divorceprovides§
v.

bed and board beand shall for the of ex-causemay grantedHarteau.
treme in ofeither the The tocruelty parties.” preamble

“> 7 declares, that it awhereas is to thegreat expense peo-§
of this to beple State to attend at Boston allobliged upon

divorce,of whenquestions the same be done within themight
live,counties where the and where the truthparties liemight

better discerned, court,”the inwitnessesby having present
“therefore it is that that allprovided by section, ofquestions

divorce and shall be heard and tried thealimony by Supreme
Court,Judicial holden for the where the live,county parties

and the of the be final.”that decree same Court shall
119,St. the a1810,The c. under which libellant claimed

“thoro,divorce a mensa et that wherever hus-provides, any
wife,band shall desert his or shall orutterly grossly wantonly

orand tocruelly refuseneglect suitable maintenanceprovide
thereto,for ofher, insufficient such casebeing ability every

the thoro,wife be a mensa et adivorced and libelmay upon
for that the Judicial Court shall have asSupremepurpose,

allfull to and other andmattersauthority alimony, things,as.
have, have,hereafteras now or in other ofmay cases di-they

et thoro.”a mensavorce
noYork,New canthe laws of divorce be decreedBy by

State, forof that and oncrueltythe courts the ofneglect part
the husband.

in forwas Jones theargued writing, by libellant,The case
libellee.for theand Filley

'¿Oth,Sspi. the of theopinionJ. delivered Court.C. TheShaw
is,to that thethis libeldefence wereof notpartiesground

limits, noror to thewithin the laws of thesubjectjurisdiction
done,actthe time of thecommonwealth, at which is relied on

ofthe divorce.as cause
beit to that these hadWe consider :cnapartiesproved,

become citizens oftheir domicile and the State ofchangedfide
York, thebefore desertion Suchcharged.New thebeing

ifbe case asfact, it seems to us to the same had neverthey
such,commonwealth. Asof this it seems tobeen inhabitants

of the cases of Richardsonthe v. Richard­fall within principle
153; v. 3son, Hopkins,3 Mass. R. and Mass.Hopkins R.
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Harteaucase, thatis, notin thisThe true of argument,158. ground
v.

notwereparties but thatnot live in this county, theythe did Harteau.
Court, and theirto the of the conjugalthen subject jurisdiction

ourofthenot operationand did uponlights obligations depend
laws.

whichin it shall bedivorce,a and the casesThe toright
The69, 3.1785,St. c.thearegranted, regulated by §
had.betrial shallsection the where the7th regulates place

thatsection, twothe to this objectsfrom preambleIt appears
first, to thethis the transferto act:were be accomplished by

Ju-the and council to thefrom governor Supremejurisdiction
Court; second,the which as adicial and resulted consequence

counties,have in-other,the to the in the severalhearingfrom
Boston,of all to atattend asstead requiring persons they

must when the was in the and council.jurisdiction governor
live, me,section,term in it to must meanThe this appears

filed,where the have when thetheir domicile libel isparties
or the suit commenced.

Suffolk,live as man and wife inthis,To test suppose parties
husband, itthe but unknownisand is committed byadultery

bona andinto Middlesexremove fide,to the wife. They
there, is discovered. Must thewhilst theresiding adultery

? said,wife libel in It be the fact was commit-maySuffolk
; to forthere the of a triallocality,ted but rule applicable

crime, above thatcase,not in thedoes apply. Suppose,
Boston,whilst at the husband had of-committed theliving

Providence,in offence out of the Massachusetts.jurisdiction
as of for theWould not this be much a cause divorcegood

wife, if within ?as done the The fact to beisjurisdiction
tried, is violation of ofnot it a the law common-because the
wealth, the a butwhich State has to because it isright punish,

anda violation of the contractconjugal obligation, duty.
divorce;a ifis, case,in to and sheTht wife such entitled

continues to in her libel wouldreside the same county, proper-
do notbe in that the livebrought county, though partiesly

therein, of the statute. Butwithin the literal construction sup-
time, otherwise,in or she hasthe mean from necessitypose,

a to;in still has righttaken her abode another sheup courity
divorce, shall filein she heris,a and the whatquestion county
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Harteau libel. now live in the whereNeither of the parties county,
v. It would seem to belived athey goodformerly together.Harteau,

statute,with the of the which cannotcompliance requisition
toherbe it andconstrued to construe pres permitliterally, cy

her abode at thelibel,file her in the where she hascounty,
Lane, The directstime. Lane v. 2 Mass. R. 167. statute

where thethe be in the partiesthat suit shall countybrought
truthto and because thelive, reasons,for two save expense,

true,in be notgeneralbe better wouldcan discerned. This
at such butfact would be donebecause, often, place,theonly

be better known. Itwould therebecausealso the parties
of trial to the wherelimit the countydoes not placeclearly

committed, that often out of thebecause isfact wasthe
in thanState, but a other that whereState, or in the county

live.the parties
onhas, think,we been thrown theobscurity subject,Much

which are dif-two essentiallythe questions,confoundingby
a is claim awhat entitled to1. In casesferent, partyviz.

the libel should beIn what; county brought.and 2.divorce
statute, the oneconferred questionit a by mayAs is right

;on for ofthe other if the terms the stat-sometimes bydepend
instituted,be it is clear that noute no suit can divorcevery

can be had.
cases,be where the statuteI think there confersBut may

divorce, in the statute aa whicha to have gives generalright
Court, theand where do notto this yet partiesjurisdiction

domicile, at the timelive, is, their either of thethat have
commenced,suitof the indone, or at the time any countyact

so, there are cases where thein this commonwealth. If
with, and must be con-be compliedstatute cannot literally

intent.to thepresstrued cy according
and thencommitsa husband adultery purchasesSuppose

State,anotherhis domicile intakes upa house and actually
him, of theshe ishis wife has apprizedbut before joined

divorce, and obtainsfor aa libelfact, filesand immediately
husband,of her asthe byto her from poweran order protect
State,of another and canan inhabitantislaw she Hemay.

inlive this Andm no be said to in State.any countysense
to haveshe is not entitledto thatit would be difficult sayyet

a divorce here.



1833. 185TERMSEPTEMBER

Harteaucase, he has pur-instead of the last actuallySupposing,
v.

State,a to anotherand his domicilechased house changed Harteau.
wife, notand there commits and theadultery, having joined

State,him, not left her inand residence this becomeshaving
fact, order,a similarwith the and libels and obtainsacquainted

case,? at theYet,she not maintain it in the lattercould
suitother, time of thedone,the and in the at thetime of act
didinstituted, one the certainlythe parties,respondent, of

ofnot in this commonwealth.live any county
that faris,another course of howThis inquiry,suggests

“case,the maxim is to that thethis domicile ofapplicable
thatthe wife of thefollows husband.” this maximCan be

true, in its to this where the wife claimsapplication subject,
to act, law,and ato certainby extent in cases,and certain

act,is allowed to to ?adversely her Ithusband would oust
ofthe Court its in alljurisdiction, cases where the husband

should his domicile tochange another theState, before' suit
is instituted.

It is in the of a husband to and fix his dom-power change
icile at Ifhis will. the maxim could a manapply, might

from this togo Providence,county take a house, live in
open bis wife andadultery, abandoning altogether, yet she could
not forlibel a divorce in State, where,this till such ofchange
domicile, had lived. He lives inthey always clearly Rhode

;Island domicile,her maxim,to the ;hisaccording follows
therefore,she law,ofin is domiciled ;toocontemplation there

so that neither of can be said live intothe,parlies this com-
monwealth.

view,It tois a consider that the maxim isprobably juster
interest,founded and ofthe theoretic of person,upon identity

law,between andwife,husband and theas established by pre-
relation, the theof home ofsumption, that from the nature that

one is that of the toother, strengthenand intended promote,
exists,and secure itrelation,their as ordinarilyinterests in this

will recognisewhere union the lawand Butharmony prevail.
interests,a wife, existence,as a and separatehaving separate

ofthe objectand expressin cases wherethoseseparate rights,
to beall itself oughtrelationshow,is to that theproceedings

interests,dissolved, toor so as establish separatemodified
16*
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Harteau and a boardhome,and' bed andespecially domicileseparate
v.

a whole,forbeing put, the of ofpart as the ideaexpressiveHarteau.
home. Otherwise, the standin this wouldparties respect

it in theupon very unequal grounds, of the hus-being power
to will,band his domicile at not in thatchange but of the wife.

The husband ofthe wife the means en-ofmight deprive
her and inforcing themselves,effect of therights, andrights

o,f the commonwealth,of the of theprotection laws the at
same time that own a tohis misconduct her begives right
rescued his on of his ownfrom account misconductpower

;v. Richmond,towards her. Dean Pick. v.5 461 Barber
Root, 10 Mass. R. 260.

had,theThe where seems to of nowas beplace marriage
The law looks at the relation of andhusbandimportance.

wife is laws,as it and oursubsists without con-regulated by
what law in theunder or what wassidering country marriage

contracted.
to ifbe,The of the seems the statutesense thinggood

bondit, that havewill us to reach wherepermit parties fide
in this commonwealth and have residedtaken a domicileup

laws,of ourand to the controlunder the protection subject
andomicile, doesof such oneand the continuanceduring

divorce,a such divorceother toact, which entitle themay
entertained, thethe forbe and it althoughshall suitgranted,

act beand whether thewas out of thefact done jurisdiction,
or not;a tocrime whicha would punishmentsubject party

accrued, defeated,be eitherafter has it cannotthat such right
con-of other however longthe actual absence the party,by

domicile,colorable ofrevertendi,animo or a changebytinued
; itof and that shalldomicilean actualeven changeor by

theof domicile oflaw, that thein changebe considerednot
anotherof the wife toit the domicileafterdrawshusband

of theirofthe courts this State jurisdic-to oustState, asso
theof lawswife theof protectiontheandtion, injureddeprive

to a divorce.and of her rightcommonwealththisof
dom-theirbond renouncedthe havewhereBut uparties fide

a dom-takenhere, and upmarriedState,in thoughthisicile
wife, and anandmanlive asState, and therein anothericile

State, would entitlethisdone inwhich, ifone,doneis byact
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Harteaudivorce,to of the comes into thisa and onethe other parties
v.not suchhavethe courts of this commonwealthState, juris- Harteau.

husbandrelation as andof the and of theirdiction parties,
shouldin that the marriageto warrant themwife, saying,as

Root, anof Barber v.be The case is authoritydissolved.
innot bea divorce would valid Newfor that suchsaying,

York.
of that should beIt is such a regulated,importance question

which theif not law or underlocal local usage,possible, by
in onerelation should be deemed Statemarriage subsisting

;and in butdissolved another someupon general principle,
countries,which incan be all and so thatStatesrecognised

who one,are deemed husband and in beparties wife shall
inheld so all.

many interesting relations,So so collateral and de-many
of inheritance,rivative and of so cor-rights manyproperty,

relative duties relation,the subsistence of thisdepend upon
that it is to theoverrate ofscarcely possible importance plac-

it some anding upon uniformgeneral whichprinciple, shall
be and inrecognised all civilizedadopted states.

It that the desertion nowould beappearing alleged grounu
of divorce, the of oflaws theby York,NewState that at
the of thetime desertion, the theirhad homealleged parties
in that State and notwere theto law andsubject jurisdiction

commonwealth,of this and that when the suit was instituted,
the still inhad his domicile the ofState Newrespondent
York, the Court are of a mema,that divorce a can­opinion,

be thatdecreed,not and the be Iflibel dismissed.* it be
true, counsel,as stated the that no evidencerespondent’sby
was of the to wife,hisgiven thatrespondent’s ability support

towould seem be an additional reason the libelwhy cannot
be maintained.

* See 76,Revisea Stat. 7c. to 11 inclusive.§


