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Abbot.versus JohnBankThe North

therein whereeither of the banks Boston,”íf a is made atnotepromissory payablet{
a certain anddeemed atlargeis a it is not to be placenumber of payablebanks, 5

the noticegiveit seems holdér is in such totherefore that the promisorbound, case,
where it is to be found.

desig-several banksWhere the holder note at one ofof a madepromissory payable
or for the of.either a discountit in one of thosenated, by purposeplaces banks,

to and the holder is notat suchthe becomes liablecollection, pay bank,promisor
bound to at otherit for place.paymentpresent any

against an averment of aan thein action on a note at a bank, indorser,payable
of the isand demand on supported by evidence,presentment promisor,payment

itthat the was at the on the becamehad notice that the note bankpromisor day
to be ondelivereddue, ready up payment.

itmessenger givefn such it that the of the whose was tobank,action, dutyappeared
andnotices of the of to the and to enter theirindorsers,notes, promisorsnon-payment

names and the to which were in a fornotices book thatsent,places kept purpose,
diligenthad left andabsconded and the that after hadcommonwealth, inquiries

been itmade for the was found to his wasItpurpose, impossible procure testimony.
of tomessengerthat the book the was evidence tonoticeheld, competent prove

the indorser.
messenger’sThe in book stated the amount of the itthe the whennote,entry day

became the names againstand of the and with a markdue, promisor indorser,
them indicating, as was testified hadthe that been notified. Itby cashier, they
was that this evidence to jurywas sufficient authorize to infer ofheld, the the fact
notice to the indorser.

jurythe samein action the were that the in itinstructed, note was notupon question
for the to a demand the maker. It wasnecessary thatplaintiffs prove upon held,

no valid could be taken to this instruction itexception as must be tounderstood3
that no other demand wasmean, than that of having the note at thenecessary,

bank to be delivered onready of which makerthe hadup payment, previously
had notice.

Assumpsit a noteupon dollars,for 1187promissory dated
7, 1828, Barnabee,WillisFebruary signed by topayable

order,the defendant or his in atdate,from eithersixty days
of the in Boston,banks and indorsed the todefendantby
the plaintiffs.

The a note,declaration contained count thesingle upon
its to the makeraverring at its de-presentment andmaturity

mand of payment.
trial,At the before theJ.,Morton called Gurdonplaintiffs

Steele, the of bank,cashier the North who testified that the

;note was discounted the bank that on the when theby day
due,note an ofbecame Barnabee called at the bankagent

of dollars,the 800and sum which was indorsedpaid apon
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North Bank ;the note that the tothen the waitwitnessrequestedagent
v.

a or two for note,of he -eturnedday the balance the tillAbbot.
from Portsmouth; thathim,and that the witness thetold

would be had but thatnotified as if beenparties nothing paid,
further be for aprobably nothing would done or two.day

It did not above,in other thatevidence, than as theappear
Portsmouth,lived in or that thepromisor knewplaintiffs

where he lived.
testified,The witness further that at' the time when the

note due,became Thomas Redman was the ofmessenger
bank,the it tothat was his enter in booka forduty kept

that bank,all notes discounted the which werepurpose, by
not on due,hours the becamepaid bankingduring day they

to ofand notice such to theimmediately give non-payment
indorsers,and and if such notes were not onpromisors paid

the to write in the booknext their names and theday, places
o werenotices sent.which

further thatstated,The witness he the note to Red-gave
itman the due,on when became with ordersday to send

;to that the in booknotices the entries the were inparties
Redman,the of and made while he continued anbandwriting
;of the bankofficer that forbeing prosecuted helarceny,

forbail his in and incourt, orgave appearance October No-
1829,vember absconded and left the commonwealth, into

which he had not since returned.
The also thatplaintiffs proved, had usedthey due dili-

obtain the of Redman,togence buttestimony that he could
thennot be found. offered inThey evidence, the book

which an theof innote withentry aquestion,contained.
of thethe names andagainst promisor indorser indi-mark

■as the cashier,was testified by that hadcating, beenthey
It was defendant,to thenotified. asobjected by incompe-
was admitted.tent, but

also to thedefendantThe ofobjected thecompetency
the inevidence, entries the book, whichexplainingparol

overruled;was and he then contended, that theobjection
case was' not sufficient toin the warrant theevidence injury

for thea verdict plaintiffs.finding
instructed the that itnote,The” thisjudge jury, upon was
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North Bankoffor the to a demand pay-not provenecessary plaintiffs
v.:ment the maker to which instruction the defendant ex-of Abbot

cepted.
The returned a forverdict thejury plaintiffs.
If the above instruction was or if of the abovewrong, any

inadmissible,evidence was or if it was toinsufficient justify
the in for the the verdict to bejury finding wasplaintiffs,
set aside, and entered,a nonsuit or a new trial asgranted,
the Court thinkmight otherwise, was toright; judgment
be rendered the verdict.upon

Kiik,MarchParker,D.S. for the defendant. There has been no
1831.case;and in thislegal demand of San-presentment payment

260;v. 8 Mass. R. v. 10ger Stimpson, Dillaway,Sandford
52; ;Mass. R. Farnum 12 R.Fowle,v. Mass. 89 Bayley

on Bills, 130;and no no-Sewall’s 125 to and(Phil, edit.)
tice of to the indorser. v.non-payment Woodbridge Brig-

;ham, 12 Mass. R. 403 v. 2 262.Beveridge Burgis, Campb.
toAs the of theinstruction that the formjudge, considering

note,of this it was not demand,to make a thenecessary
is, that where a note is at ageneral principle payable place

certain, no demand theof maker Berk-ispersonal necessary.
;shire Bank v. 6 Mass.Jones, R. 524 v. Brig-Woodbridge

; S.ham, ;12 405 C. 13 R. 556 Calla-Mass. R. Mass.
; Bowes,v. 2 549 Sanderson v. 14ghan Campb.Aylett,

;East, ; Ambrose v. 2 61 Smith509 Taunt. v.Hopwood,
;2 224 v.R. 2 Stark.Bellamy, Woodroofe,Stark. Hardy

bar319. in the at the rule notR. But case does :apply
1. the in theirBecause have averred aplaintiffs, allegation,
demand, instead of none was and there-thatstating necessary,
fore, ;as it is a fact,material it must be ofproved proof
matter of excuse will not the declaration.' Rushtonsupport

; Bank v. 6Jones,v. 679 Berkshire Mass.Aspinall, Dougl.
2. not at a cer-R. 526. Because this note is payable place

tain, of Boston,but at either the banks in where there is
banks,ofa number some of which are situated atlarge a

fromdistance others.great
The of the of aentries bank are not evidencemessenger

cases,in such he is dead. 1unless v.Cooper Marsden,
;R. 1 Calvert v. 2Esp. Archbishop R.Canterbury, Esp.of
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Barrett,; v.Welsh;Bank 705Marshall,North Sikes 2 R.646 v. Esp.
v. ;1215 T. R.; Morewood,v.15 Mass. R. Outram386Abbot.

Marl-193, DutchesscitesMonk, sen.Peacock v. 2 Ves. of
Barnard, 2Man. Co. v.Guidot;v.borough Framingham

; BankUnionWebb, Wheaton, 3858;Pick. 532 Nichols v.
457.Blades, 3;3 Campb.v. Harrison v.Pick. 96Knapp,

evidence, en-theto beBut the book competentsuppose
to the indorsersentthat notice wasdoes nottry prove any

at all.time,in or even that it was sent
thatJ3. Sumner for to theField,and the point,plaintiffs,

citeddemand,had andthere been a sufficient presentment
;Rahm v.Bank, Rawle,v. 1 335Philadelphia Beeching

Gower, 313;Holt’s N. P. R. Bank the StatesUnited v.of
Carneal, ;2 toPeters’s C. R. 543 the thatSupr. point,

of evidence,the entries the were Welshmessenger competent
Barrett, 380;R.v. 15 Mass. Whittemore Brooks,v. 1

61,Greenl. note.
18th,March C. J. delivered the of theShaw Court. Thisopinion

1833.
an action and in-is of the as holdersassumpsit, by plaintiffs

of a note,dorsees in-the defendant aspromissory against
dorser.

that,It contended thewas note made at abeing payable
nocertain, wasplace presentment necessary.

Where a note is made at a bank, orpayable particular
certain, held,.other it has been and nowis wellplace long

settled, not that the holder is not bound toonly itpresent
to atthe aother but thatpromisor, any presentmentplace,

;at other would be a wouldplaceany unavailing promisor
be under no to it at andanother olobligation pay place,
course a refusal to such would noupon bepay presentment

which thedishonor, beindorser could Berk­charged.upon
; v.Jones,v. 6 Mass. Woodbridgeshire Bank R. 524 Brig­

;405 S. C. 13 Mass. R. 556.ham, 12 Mass. R.
note in wasto that theBut it is impossible say, question

no doubtA note beat a maymade certain place.payable
of whichinstanceone anat more thanmade place,payable

case, it wouldcase; into in a and suchis be found recent
the either of the spe-to note at placesbe sufficient present

case, thatin suchnamed. It would becifically presumed
cash at both such places.the maker kept
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North BankBut awhere note is of the banksmade at eitherpayable
v.m a thewhere thinkthere are about welarge city twenty, Abbot.

natural will beis,construction of the that the notecontract
of Itat either the the select.banks which holderpaid may

follow,to that inrules,would seem from other established
case,such tothe holder should notice thegive promisor,

towhere it is nothis note is. But of this givenecessary
in the thatcase, it wasany becauseopinion present proved,

in fact note in thethe had notice that washispromisor
Bank; because, on he sentdue,North the it becameday

an who a of and a fewthe askedagent, partpaid money,
for thedays’ balance.delay

When bank,the holder had his anote inplaced particular
either discount,a so that such bank became holdertheby
of note,the or for collection for another,account of the

bank,to at inpromisor became liable such the samepay
manner, heas have been liable to at awould pay particular

named,bank been in the note.had such place expressed
It thatcited,then from the the holder isfollows authority
not to note at other ifbound the and theplace,present any
maker to or tofails to funds meet theprovideappear, pay-

bank,isment, and if the at such tonote beactually ready
delivered on failureand to be suchuppresented payment,

of funds,the to is dishon-or to aprovidepromisor appear
or, of indorser,which notice be the whichtomay given upon
his will arise, if such benotice seasonable.liability

It was then andcontended, that nothough presentment
demand, under circumstances,the were thenecessary, yet

could not ofavail that fact in this ac-plaintiffs themselves
tion, because had and declared suchthey allegedactually upon

in action,this thatpresentment and of matter of ex-proof
cuse will not the declaration.support

consideration,someUpon however, we think this objec-
tion cannot be sustained. It is the most usual prac-probably
tice to declare form,a note in commonthe aupon averring

demand,and where of matter ofevenpresentment proof
excuse is relied In all where acases note is givenupon.
in evidence counts,the es-whichupon proofmoney any
tablishes note,the to recover the theplaintiff’s right supports

VOL. XIII. 40
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Bank will seldomNorth andrule,a convenientcount. This is certainly
v. wellis estab-this;lead to inconvenienceany practical ^.andAbbot.

lished by authority.
ofthe modeThe of latitude insomeprinciple allowing

inaverred thearewhere a and demandproof, presentment
innotdoes; givethedeclaration, to beseems this plaintiff

present-in but aexcuse, qualifiedevidence matter strictly
effect anddemand, byment acts in their legaland or which

to a de-merchants,the custom deemed equivalentof are
mand.

law,ofare forcecases, byThere where spe­various by
ofcial modeor pre­someusage, particularagreement, by
in lieuact takensentment orvalid,is held some equivalent
sense.of in its literaldemand,and as understoodpresentment

; ifbankaAs where a made atnote is particularpayable
demand, andthe tomaker not receive theis at the place

the leav­holder has no to it at another place,right present
note thethe at the to con­ing with receiveauthorityplace,

tents, it is the customSo,is held to be a demand. where
of to thebanks, of the note promisor,instead presenting

it,to and andto send a notice to him come to the bank pay
tohe held to assentthis known to the shall beis promisor,

to be to actualit, and such notice is held equivalent pre­
Mass,v. Fales,sentment. Jones R. 245.4

the holder andwhere it is betweenSo, promi­agreed
sor, that notice be at a not hisleft place,may particular
own the noticeresidence,of or usualbusiness leavingplace
at a Whitwell v. John­such is sufficientplace, presentment.
son, 17 R.Mass. 449.

In ofheld,such it has been that an avermentcases pre­
ofsentment and demand is satisfied evidencegenerally, by

demand. v. 2 R.Woodroofe,such Stark.special Hardy
in a; 121. But caseEden,319 Stewart v. 2 Caines’s R.

andCourt, the raised arguedbefore waspointthis.recently
Cutter, 3 414.settled. Bank v. Pick.and definitely City

the in thecase, taken,In this the was that avermentpoint
of forwas a to the maker payment,declaration presentment

bank,the whichof noticebut the evidence was a issued from
variance,a fatal variance. But the Court held it not awas
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North Bankin in aeffect a demand to have been madebeing proved
v.

form, which had been affect-the betobyagreed upon party Abbot.
ofed ait, tacit reference to the custom and usageoy by

me bank. The is similar incase before us principle.
contended,It was further that the defendantdue notice to

law,indorser,as was not and asgiven proved, required by
to him.charge

whosebank,of theevidence, that theIt was n messenger
trial,thenotices,it beforewas to had abscondednuty give

a obtaintothat had been made with viewdiligent inquiries
; wherebis which hadtestimony, unavailingwhollyproved

him,of bookevidence was offered a minute kept byupon
manner ofthecashier,with the of the explainingtestimony

book wasfor the kept.the whichandkeeping purposes
to admitted.andThis was objected

but the ofin authorityNo case is precisely point; upon
of the we thinkcases, and the reason principle,analogous

admitted.this evidence was rightly
' Barrett, 380, held,15 R. it was thatIn Welsh v. Mass.

bank,a after his de-ofthesuch a book by messengerkept
to demands and notices. Theis establishcease, admissible

an officeris, memoranda, made inthat are byground they
before contio-business,of his and anythe courseordinary

has arisen.orversy question
326, decided,it was thatWebb, 8 Wheat.In Nichols v.

be ma receivednotary mightthe minute book of deceased
the likeevidence for purpose.

96,v. 3 Pick.the of the Bank Knapp,In case Union
bank,a whichCourt, that the books ofit decided thisbywas

insane,become were ad-been a clerk who hadhad kept by
of and that themissible, bookshis handwritingupon proof

in the course of his business.him regularwere kept by
the casebetween these cases and atdistinctionThe only

the witness is stillhere, for thatis,bar that aught appears,
not that themerelyit wasBut satisfactorily proved,living.

Court,of that itthe the butout ofwitness was jurisdiction
Wehis can-become to testimony.had impossible procure
death,ofthis, in from the case ornot principle,distinguish

is,The the ofgroundalienation mind.of impossibility
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North Bank theobtaining the cause of suchandtestimony; impossibil-
v.

seemsity immaterial.-Abbot.
It was but not the bookalleged, thatstrongly urged,

did not to theprove notice indorser. was leftThis rightly
to the with the thejury cashier. Theexplanation bygiven

in the book was a short memorandum theentry amountstating
note,of the the it fell due theand names of theday promi-

sor and indorser, with a mark them which, it wasagainst
testified the cashier, indicated that had been noti-by they
fied. This was evidence. Such a memorandumcompetent
is not a instrument;like or other writtencontract it is more

orlike a in a whichwriting foreign language,cypher, may
anneed With the of the cashier, asinterpreter. testimony

to and ofthe effect the it wasmeaning entry, evi-competent
from the ofdence, which infer the factmight notice.jury

An was taken to the instruction stated inobjection the
maker,that no demand of of the wasreport, payment ne

This,this note. of course, mustces.sary upon have been
in reference to the ofcircumstances the case ongiven trial,

that no otherand must mean demand was than thatnecessary
note bank,of the at the to be deliveredhaving ready onup

whichof the maker had had ;noticepreviously andpayment,
we think nounderstood,so valid to this instruc-exception

betion can taken.
on theJudgment verdict.


