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Sopuia W. LeavirT versus SamueL L. LAMprEY.

Where the only words relating to the wife in a deed executed by husband and wife,
were — ¢ In witness whereof I the said 8. F. L. with 8. my wife, in token of her
assent therelo, have hereunto set our hands and seals,” —it was held that her right
of dower was not released. .

Where of two widows entitled to dower in the same land, the one having the elder
title recovered judgment for her dower, but without having it set off to her, re-
leased it to the tenant, and then the other widow sued for her dower, it was held
that the latter was entitled to dower in only two thirds of the land.

In a writ of dower damages are recoverable from the time of a demand of dower
made on the tenant of the freehold at the time of the demand; and not from the
time of a demand on one who was tenant of the frechold at the death of the hus-
band but not when the demand was made.

Wrir of dower, counting 1. on a demand of dower upon
William Graves ; 2. on a demand of dower upon the tenant.

The parties agreed, that Thomas Leavitt, being seised in
fee of the premises, conveyed the same to Samuel F. Lea-
vitt on April 20, 1818, and died in March 1830, his wife
Mary Leavitt surviving. At April term 1831 of this Court,
Mary Leavitt recovered judgment for her dower in the prem-
ises, against the tenant, and on May 11, 1831, she conveyed
to him her right of dower, the same not having been set
out to her.

On April 3, 1819, Samuel F. Leavitt conveyed the prem-
ises in fee and in mortgage to one Withington, his wife So-
phia W. Leaviit, the demandant, not being party to the con-
veyance. In July 1819, Withington assigned the mortgage
to one Wildes, and Wildes 10 one Goddard.

On April 20, 1821, Samuel F. Leavitt made a new deed
to Goddard, to correct an erroneous description of one of
the parcels of land conveyed in the deed to Withington, 'n
which deed to Goddard the demandant joined, in the fol-
lowing words : — ¢¢ In witness whereof I the said Samuel
F. Leavitt, with Sophia my wife, in token of her assent
thereto, have hereunto set our hands and seals,”

Goddard afterwards conveyed to one Graves, and Graves
to the tenant.

Samuel F. Leavitt died while Graves was seised in fes
of the premises.
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On June 17, 1830, the demandant demanded of the ten-  Leavitt
ant, who was seised in fee of the premises, to have her dow- Lanfprey.
er therein assigned to her; and on July 28, 18381, she in =
like manner demanded of Graves to have her dower assigned
to her.

Crosby contended, that as the judgment in favor of Mary MNow. Ytk
Leavitt had never been executed, the demandant was enti-
tled to one third of the whole land for her dower ; Geer v.
Hamblin, 1 Greenl. 54, note; and that the words in the
deed in which she joined with her husband, could not oper-
ate to convey her right of dower. Fowler v. Shearer, 7
Mass. R. 14 ; Catlin v. Ware, 9 Mass. R. 218 ; Lufkin v.

Curtis, 13 Mass. R. 223 ; Powell v. Monson &c. Man. Co.,
3 Mason, 347. .

~JMarston, for the tenant, cited to the point that the de-
mandant was dowable, if at all, in only two thirds of the
land, 1 Thomas’s Co. Lit. 663 ; and to show that she had
released her dower by her deed, Stearns v. Swift, 8 Pick.

532 ; 2 Com. Contr. 534 ; and he contended that damages
could be claimed only from the time of the demand on
Graves ; Parker v. Murphy, 13 Mass. R. 485.

WiLpe J. delivered the opinion of the Court. Upon the Abo. 10th
facts agreed we are of opinion, that the demandant is well
entitled to recover, but not to the full extent of her claim.

The dower of Mary Leavitt, widow of Thomas Leavitt, the
plaintiff’s husband’s grantor, is paramount to her title. And
it is agreed that the right of Mary Leavitt was conveyed to
the tenant after she had recovered judgment against him for
her dower in the premises. The tenant therefore is enti-
tled to have one third of the premises assigned to him by
metes and bounds, to hold in right of Mary Leavitt during
her life, and in the remaining two thirds the plaintiff is now
entitled to recover her dower. Her right is not barred by
her hushand’s deed to Goddard, in which she joined; for
t contains no release of her right, nor words of conveyance
by her; she only assents to the correction of a mistake in
a former deed of her husband, to which she was not a party.
Nor can her assent thus given operate against her by way
of estoppel. 'We are not to inquire what was her motive
and intention in joining in a deed with her husband, for her
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Leavitt  right of dower is not to be barred by any supposed intention

I&I:]')rev. not manifested by the words of the deed ; and thus it was

~ ——— decided in Cotlin v. Ware, 9 Mass. R. 220, and in Luf-
kin v. Curtis, 13 Mass. R. 2283.

As to the question of damages, it is quite clear by the
statute of 1828, ¢. 137, § 5, that damages are to be assessed
for the detention of dower, from the time of the demand
made on the tenant. He was then tenant of the freehold,
and the demand on him was in strict compliance with the
express provision of the statute. It las been supposed that
a different rule of damages would be adopted under the stat-
ute of 1783, ¢. 40, which requires the demand to be made
on the person having the next immediate estate of freehold
and inheritance. The construction of that statute is some-
what doubtful, but the statute of 1828 is clear and explicit,
and was in force when the demand in this case was made
on the tenant.

Judgment for demandant.

|

Danier Apams versus Isasc Apams.

To an avowry in replevin for caltle, the plaintiff pleads that the defendant drove
the cattle three miles to a town pound, and that it was his duty to have restrained
them in some other place more convenient for relieving them with meat and water.
Held, that the plea was bad, 1. because it did not allege that the defendant had
another place where he might conveniently have restrained the cattle; and 2. be-
cause, even if he had, he had an election to restrain them in the town pound,

Itis the duty of a party impounding cattle, to feed and water them as often as is re
quired according to the usage of the country and of good husbandry ;— where
therefore a field-driver, in warm weather, took up milch cows unlawfully going at
large in the highway, and drove them to a town pound, and there restrained them
from 7 o’cloek in the morning until 5 o’clock in the afternoon, without giving them
food or water, it was held that he was a trespasser ab initio.

Where a plea by a plaintiff in replevin alleged, that the defendant detained the
plaintiff’s milch cows in a pound from 7 o’clock in the morning till 5 o’clock in
the afternoon, in warm weather, and during that time did not relieve them with
any meat and water, whereby they became greatly injured by shrinking of their
milk and in other respects, it was held, on general demurrer, that there was a
sufficient averment that the cattle needed relief.

RepLEvVIN for seven milch cows, taken on June 19, 1830.
The defendant avows the taking, alleging that he was a
field-driver of the town of Newbury, and that the cattle were




