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James Bull et al. versus Eli Loveland.

is bound aA witness to answer in a to thematter hisquestion issue, wherepertinent
answer will not him subjectto criminal or tend to aexpose him toprosecution, pen-

althoughor itforfeiture, otherwisealty affect his interest.may adversely pecuniary
aSo witness be under a toduces amay compelled, subpeena documentproducetecum9

in his hepossession, unless has a lawful or withholdingreasonable excuse for it,
although the of it will hisproduction affect interest.adversely pecuniary

theOf lawfulness or reasonableness of such the andcourt not the isexcuse, witness
judge.to

In an action a anote, witness served the a' sub-upon withpromissory by plaintiff
duces tecumpama to the testified that the anote, defendant, mechanic,produce

assigned his the andwitness, creditor,to who was a that the andproperty plaintiff
the other includingcreditors their note indemands, the into theput handsquestion,
of the witness for agreement mightcollection, under an hethat furnish stock to the
defendant to for thework benefit of creditors,the and that the ofup proceeds
all the should be first to the of the madeadvancesappliedproperty repayment by
tlie and to largewitness, the the and a sumdemands,of the thatsurplus payment
was todue the witness account his that he boundHeld,on of advances. was not
to sustainingthe note for the of action.theproduce purpose

agen-that as was of thealso, no for the continuance witness’speriod specifiedHeld9
a reasonable must be and a creditor must be astime that consideredallowed,cy,

acquiescing agent, gavehein the time taken the unless notice to him to hastenby
the collection of the demands.

attachingcouldalso, that a creditor not secure his own demand theby proper-Held9
puttingandgivingwithout first notice to the other them in samecreditors thety,

agreementsituation in before waswhich the made.werethey

Assumpsit note, 22d,a dated Septemberupon promissory
1823, Clark, thefor to Bull$257-7S, &payable plaintiffs.

The served a duces tecumhad B.plaintiffs subpoena upon
one the firmS. of of &Whitney, Whitney, requiringTappan

to note.-him theproduce
the trial, J.,At Wilde admitted hadbefore that heWhitney

hands,note in but hethe his itdeclined producing unless by
order of court. He testified that it came into his possession
under the In 1823,circumstances.following September
Loveland, awho cabinet-maker,was indebted tobeing Tappan
& J. B. J. B. A.Whitney, & and BullWhitney, Whitney,

Clark,& made an to them of hisassignment with anproperty,
agreement that the stock in his should be worked up byshop

under direction,him their and wholethat the shouldproperty
ne to claims,the ofapplied their which were to bepayment 10

in full, if the should be for thatpaid sufficientproperty purpose,
9



HAMPSHIRE, FRANKLIN AND HAMPDEN.:o
Bull or if not. de­1823,In theratably, November beingassignees

°f business,s*rous in and other creditorsLovelandsustainingLoveiand.
no demands,for their the offered tohaving security assignees

allow the other thecreditors to in the benefits ofparticipate
if would their demands underassignment, they entirelyplace

;the control of the which wasassignees proposal accepted.
At that time the three firms of J.& D. &Tappan Whitney,

Clark, ;A. and Bull butSt held the wholeWhitney, property
it was then St Clarkagreed, (Bull acting principally by Clark,)

thethat all claims theshould be into the hands and underput
firms,control of St as the of the threeTappan agentsWhitney

and that should the in the bestthey business mannermanage
could for the benefit of allthey concerned. It was soon after-­

wards that the should beagreed made, andnecessary purchases
the debts thusthat contracted should be first and the oldpaid,

debts, as fast as should be convenient. Under this agreement
& have ever since acted as the of theTappan Whitney agents

creditors, timefrom time to theadvancing necessary capital,
and Loveland has tocontinued transact business in the same
manner as before the to the ofcontrol theassignment, subject

The ofsituation the whole concern has been con­agents.
each of mentioned,known to the three firms before andstantly

the have asked the advice of some membersagents uniformly
infirms,of the other case of doubt orany Thedifficulty.

debts of some of the smaller creditors have been and twopaid,
dividends have been the andmade other cred­among assignees

; Clark, 10th,onitors the first dividend to Bull Stpaid January
second,1825, to and the to them on$30, paidamounting

to same sum. The1825, the4th,November amounting agents
in the transaction ofhave made the advances thenecessary

business, with full that no creditor wasconfidence entitled to
of thewithdraw and an attachment de­his demand by property

made,them of for the advances sotheir withoutsecurityprive
toat least first them to the business a close andrequesting bring

them reasonable time for that No such re­allowing purpose.
made, nohas ever been and demand was made for thequest

note, until the commencement of this action.after The Dri­
demand of was& andWhitney $339‘97,ll theginal Tappan

amounted,duedebt to them for at the timeadvances when the
10
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Bullat-Thecommenced,was to about 1500. propertyaction $
orthein was either embraced assignment,tached this action by Loveland,

‘since, of thebeen in arrangementshad purchased pursuance
mentioned.above

be towhether the toThe witness ought compelledquestion,
ofnote, for the consideration thethe was reservedproduce

Court, that if he to have beenwhole the oughtparties agreeing,
;it, be defaultedto the defendant shouldcompelled produce

otherwise, that the become nonsuit.shouldplaintiffs
28th.Sept.ofForbes, To the thefor the plaintiff. non-productionjustify

note, it,control ofthe must that he has awitness rightfulprove
of this suit. It wasor an interest in it as the eventregards placed

firms, he has unreason-in of three buthis hands as an theagent
it, and forto collect even the interest dueably neglected upon

tothis reason he no or retainhas eitherright, equitable,legal
;control of Nor interest in the notethe it. has he directany

interested,he can be theand becauseindirectly only plaintiff’s
execution the defendant’s funds.exhaustmay by possibility
This will not excuse him from 1the note. Phil.producing

; Brownell, ;Ev. 1335 Devoll v. 5 Pick. 448 Ev.Stark.
;135 Lessee v. Gill, ;Stoddard's Har.2 & 147Manning,

; 132;3 Ev. Reed 1James,Stark. 1721 v. Stark. Rep.
2 Powell on 633 a. Trover would lie forMortg. (by Rand),

;the note to it inthe is the theright Unlesslegal plaintiff.
note,witness be to the he de-may compelled produce may

ofthe his the defendant, soplaintiff remedy againstprive long
shall remain in theas the defendant indebted toslightest degree

the witness.
contrà, inL. contended that this Commonwealth aStrong,

is not towitness his ownobliged against inter-testify pecuniary
168, 194,Ev. (3dest. Peake’s cites St. 46ed.) 3,Geo.

;; 1 Hall’s Law Journ.c. 37 223 United States v. Grundy,
Cranch, ; v. Lee, ;3 343 Webster 5 Mass. R. 334 Appleton

131.R. Av. 7 Mass. witness under a sub-Boyd, attending
isduces tecum not bound to a hispoena produce againstpaper

interest, more than he is to his interest.any againsttestify
1Dawson, ;R.Miles v. 405 v. 9Esp. East,Long,Amey

Dubois, 1; ;v. 3Corsen Holt’s N. P. R. 239473 Stark. 12
1722, 1724. TheEv. of note intheproduction question

it
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Bull to witness,would be the interest of and oftheprejudicial
V. hecourse was not to it.compellable produceLoveland,

C.Shaw J. delivered the of In thisthe Court.opinionOct. 1st.
thecase, has been at somegeneral question argued length,

witness,whether a own consent,without his can be called to
to fact to the issue between othertestify any pertinent parties,

where such tend to debt,him with a ortestimony may charge
him to loss or but where it does notSubject pecuniary liability,

tend to him to or him toexpose punishment, any pen-subject
or forfeiture.alty

This been of muchhas the discussionquestion andsubject
difference of eminent and ofthose theopinion, among judges,
greatest trials,in nisi both in and inexperience prius England
the United States.

In the case of United States v. 3 Cranch, 344, itGrundy,
seemed to be taken for J.,Marshall C.. that agranted manby
in a civil is not boundcase to his interest. Buttestify against
that was before the indiscussions and the ofEngland, opinions
the Lords,in the House of out ofjudges growing questions

Besides,raised in Lord Melville’s trial. the was notquestion
and it arose where the witness was called to toargued, testify

a fact which would have rendered a forfeited under theship
States, which,acts of the United in at the time of theregistry

forfeiture, he himself claimed an interest.
Lee, 334,v. it Par-In Webster 5 Mass. R. was stated by

J., Court,of asons C. in the that witnessthegiving opinion
he own interest.consents, hismay, testify against Althoughif

was thethis that his consentexpression requisite, yetimplied
did the of an thecase not call for opinionexpression upon

towhether he could be required testify,question compulsorily
his will.against

v.however, 131,In a 7 Mass.later case R.Appleton Boyd,
thebefore same eminent atthe same cameagain judgepoint

that a witness cannot benisi which he ruled re-prius, upon
consent, to his ownwithout his testify againstquired, pecuniaty

reserved,others was but itThis wasamonginterest. point
onthe counsel either side. Inor noticednot argued by giving

;no and inthe Court cited authority13 the thisnoticingopinion
forthe rule andgranted,seemed to take consideredpoint,

15
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Biu.anrather, whether from hadthe facts the witnessreported,
interest in the would excusewhether law itquestion, than by Loveiand."him from hisgiving testimony.

discussion,In this underwent muchEngland pend­subject
1806,Melville,the Lord ining impeachment uponagainst

which occasion the thethe was toquestion put byjudges
ofHouse in twoLords. The was orquestion presented

forms,three terms,different in it sub­but wasslightly varying
the same in chancelloreach. and thestantially Eight judges

were of that the witness was bound to aopinion, answer ques­
tion, his answer render him to aalthough liable civilmight

;action the other four aexpressed contrary opinion.judges
In toorder remove doubts,the which such a difference of

eminentamong an act w7as 46opinion judges implied, passed,
3, 37,Geo. c. that a witness cannot lawdeclaring, refuseby

to answer a to the inquestion issue,relevant matter the answer­
of which nohas toing himself,accuse or totendency expose

him ato or offorfeiture naturepenalty whatsoever,any by
orreason on theonly, sole that the of suchground, answering
establish or tomay establish,tendquestion debt,that he owes a

or is otherwise to a civil suit.subject
act, as a statute, here,This of course has no butauthority

as a itlaw isstrictly entitled to Lorddeclaratory weight.
Erskine, then chancellor, stated,lord that notwithstanding

of authorities,some hedifference opinion among high consid­
law farered the so clear and that itprecise, wasconspicuous

no new law beshouldnecessary otherwise thanpromulgated,
of law.in the form a In thisdeclaratory he wassuggestion

Eldon,Lord who incountenanced was not thenby judicial
1 Phil. Ev. ;office. 208(Am. Ev.ed.) (3dPeake’s ed.)

Journal, ;1­ 1; 1 Hall’s Law 22393 135.Stark. Ev.
ruleThis has been acted on inandrecently recognised

;4v. Har. & 348 StoddartMaryland. Taney Kemp, Johns.
Gill,2 Har.v. & 147. And inManning, Pennsylvania.

Cochran, 4 & Rawle,Baird v. 397.Serg.
held,Court,in thatIn recent case this it has been onea

trustee, avoidas cannot toputsummoned answering questions
the of a under whichhim, in to validityregard conveyance 14

the affect histitle to on that itground mayhe claims property,
13



AND HAMPDEN.HAMPSHIRE, FRANKLIN14

Brownell, 448.Bull 5 Pick.v.interest. Devollown pecuniary
v. in but it is asnot aimportant givingThis is point,preciselyLoveland.

bewhichconstitutional might sup-construction to a provision,
the inof ruleof thein the applicationto stand wayposed

is found in theThein this provisionCommonwealth.question
“ No shallof besubject12th art. of the Declaration Rights.

accuse,crime, to&c. or be compelledheld to answer for any
In case it wasthisor himself.”furnish evidence against

answer, hethoughwas bound todecided, that the trustee
above constitutionalhimself, and that,themight thereby charge

oftodoes not relate property.questionsprovision
is inof favorauthoritythe whole we think the weightOn

inexamined arule, be called andof the that a witness may
notissue,to the where his answers willmatter exposepertinent

to aor tend to himhim to criminal penaltysubjectprosecution,
forfeiture, affect hisor otherwisealthough may adverselythey

called andinterest, and the witness wasthat properlypecuniary
inexamined the case.1present

in between com­to be no differenceThere seems principle,
a document in his possession,a witness to producepelling

thetecum, where callingduces in a case partyunder a subpoena
document, and com­of suchto the usethe witness has a right

his owninfacts liewhen thehim to give testimony,pelling
decided, wasbeen it formerlyIt has thoughknowledge.

doubted, writ oftecum is a compulsoryducesthat a subpoena
issue, theto and whichcourt haswhich the powerobligation,

be enforced byto and which will properwitness is bound obey,
when theof theto the paper,compel productionprocess

it.excuse foror reasonable withholdingno lawfulwitness has
Dubois, 1 Holt’s473; v.East, Corsenv. 9Long,Amey

theor excuselawful reasonableof239. But suchN. P. R.
witness, Andis tothenisi and not judge.atcourt prius,

in obediencetothe produce,the witness has readywhen paper
orofto retain it on thesummons, ground legalbut claimstheto

1 21Faunce Pick22 Pick. v.477;v. Willard, Gray,See Commonwealth
7Swearingen,Nass v. VanN. R. 159;3v. Hamp.246;245, Copp Upham,

Mauran v.George, 6 679;v. Martin,Planters' BankSerg. & Rawle, 192;
R. Roscoe’s3 Connect. 528,Benjamin v.7 174 ; Hathaway,Cowen,Lamb,

(Am. note 1.ed.)Crim. Ev. 129,

14
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Bullown,interests of it a to the discretionhis isequitable question
V.

court, case,of the the whether theunder the circumstances of Loveland.
witness or withhold theto is entitled toought produce, paper.

15case,Under the of the we arecircumstances present clearly
inthe witness had such an interest theof that equitableopinion

note, it,a to the control of underand such andright custody
he not tohimself,of the that oughtthe agreement plaintiff

been to it forhave surrender therequired proposed,purpose
that of the suit and a lien attach-fixing bymaintaining thereby

the funds in the of the forment, hands witnessupon placed
the common benefit of all the creditors. the faith of thisUpon

creditors,all the the restrainedagreement, including plaintiffs,
from their attachment;themselves debtssecuring respective by

and on the same the madewitness consider-relying agreement,
fund,able advances for the of the trust for theimprovement

common benefit. When the and other creditorsplaintiffs
constituted & their to collect all theTappan Whitney agents
demands, own,their and their notes and secu-including placed

inrities the hands of these for that withagents purpose, power
attachment or otherwise to the whole of theby debtor’sapply

funds for that created not merea nakedpurpose, they agency,
but interest,angave with an which could notauthority coupled
be revoked at their mere pleasure.

If it be asked how this to continue,is itlong agency may
answered,be ;a reasonable time and what is a reasonable time

must the circumstances of the case.depend upon Here it
has not been shown that the witness and his intrustedpartner,
with the of business,transaction this have theirviolated agree­
ment, trust;or theirabused no beenhas made toapplicatitin
them to ;accelerate the ofcollection the demands and this
afforded evidence of a tacit on the of theacquiescence part

in the course them. If it was in theplaintiffs, pursued by
of the to therescind revoke thepower plaintiffs agreement,

claim theand their note for ofauthority given, purpose being
suit,in at least to reasonable notice ofput theirthey ought give

do,intention to in order that the other creditorsso bemight
situation,in the insame which were before theput they agree­

ment was made.1 nonsuit.Plaintiffs
1 Russell, 17 Pick.See Walker v. 280.
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