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County,Berks no. 00-6385.C.P. of

plaintiff.M. forand DavidRees Kozloff,Griffiths
Miravich, for defendant Jacobs.John J.

SCHAEFFER, S.J., 24,April 2001

INTRODUCTION

against Jacobs,George P. filed suit NealViener
Rush, Joffred, Friedman,A. AllenMichaelNorman

Inc.,Reading CompanyInc., EllmarN.G.N. Garment
Leasing EnergyManufacturing Inc.,NaganInc., Knits

Reading Dyeing Finishing Inc.,Inc., and Little Creek
Amity FinishingInc., Inc., andLCMA Inc. G.N.K.Mills

fiduciary duty, wrongfulPartnership for of dis-breach
conspiracy.charge, anda shareholder derivative claim

non-jury liability only the courtA trial was held on and
30, Rush,adjudication on June 2000. Normanfiled its

Reading DyeingLCMA,NGN, RGC, Ellmar, and have
adjudicated bankrupt proceedingsand all in thisall been

stayedare them.action as to
non-jurypresented at the trial whichNo evidence was

Reading Dyeing, Creek,Nagan, Energy, Littlemade
Nagan,and, therefore,Amity Vieneror GNK liable to

AmityReadingEnergy, Dyeing, Creek,Little and GNK
partyas defendants.dismissedwere

non-jurythe trialpresented at whichNo evidence was
therefore,plaintiff and Joffred wasJoffred liable tomade
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bydismissed a defendant.as Friedman was dismissed
agreement.

fiduciaryJacobs was found liable for the breach of his
duty minorityto shareholder Viener and for his outra-
geous remainingconduct. The issues are to determine:
(1)the (2)damages fixed;date as to when the should be

properthe value of Viener’s shares in andNGN RGC
(3)any damages;and appropriaterelated and the amount

punitive damages punishof that would Jacobs for his
outrageous 8, 9,September 12, 20, 28,conduct. On and
2000, the court heard the evidence related to these issues

damages phase April 3, 2001,in the of the trial. On the
permitted reopenedcourt the record beto for rebuttal

opinion, byevidence. incorporateIn addition to this we
reasoning,reference, adopt adjudicationand for our the

30,filed in this matter on June We enter2000. now the
following findings of fact:

H. FINDINGS OF FACT

Compensatory Damages DateValuation

(1) majority1995, shareholders,In the winter of the
Rush, minorityJacobs and froze shareholder Viener out

Subchapter corporationsof the S that he had co-founded.
(2) appropriateThe valuation date to determine

31,1994.Viener’s ininterest NGN andRGC is December
(3) 31, appropriateDecember 1994 is the most date

followingfor the reasons:
“(a) Viener was terminated as an officer of NGN and

Februarycompanies 3, 1995;related on
“(b) February 3, 1995, meaning-After Viener had no

managementful inrole the and direction of andNGN its
companies;related
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“(c) termination, company officers madeAfter Viener’s
which to the fail-a critical decisions contributedseries of

partici-didin which Viener noture of the business and
(1)including: to borrow substan-pate, a determination

(2) adoptionbanks;local themonies fromtial additional
plans which called for sales substan-of annual business

tially experience—planscompany’s pastexcess of thein
changingadjusted to market condi-which were never

(3) including,inventoryadoption practices,tions; the of
byto,limited Ms. Van Vu andnot the manufacturebut

inventoryquantitiesstockpiling of monthsof substantial
(4)sales; build-up $7the of an excessivein advance of
(5)inventory; ceasing to take orders for salesmillion in

(6) subsidiarygarments; agreeing thatof an off-shore
allowingsuccess, suchimportant to future butwas NGN’s

facility up totally by Jacobs and Ms.to be set and owned
(7) company’selectingVu; to close the doorsVan and

company All ofdespite that the remained viable.the fact
negative impactforegoing had a substantial on NGN’sthe

prospects.
“(d) foregoingobjected strenuously theto allViener

699.)(N.T. 667, 675-76,270-71,decisions.”
(4) Many companies, which were wellother textile

managed during changingof economic con-these times
industry,apparelin the survived.ditions

(5) andwere entities inNGN and its subsidiaries 1997
(N.T.,they managed.had been wellcould have continued

610-11.)8/6/99, pp.Joffred,
(6) managementproblems thewith the ofJacobs’

increasing in-company’s production and hisfunction
setting upself-interests, apursuingvolvement in his

manufacturing and Ms. Vanconcern for himselfMexican
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NGN,presidentJoffred, remov-Vu, then ofresulted in
ing production.as head ofJacobs

(7) performance in sales afterRush and Friedman’s
money to thea of time andViener’s removal were waste

525-26.)(N.T., pp.Joffred, 8/5/99,company.
(8) meetingsparticipation annual board inViener’s in

year-end state-and to NGN’s financial1996 review1995
meeting,Julyments, a mere for-and in the were1997

mality.
(9) are notof NGN and its related entitiesShares

readily represent illiquidand investments.marketable
(N.T. 180.)pp. 177,

(10) opportu-out,After Viener was frozen he had no
nity ownership in NGN and RGC toto sell his interests

majority shareholders, at a rea-persons theother than
price.sonable

(11) effectively compelled to retain hisViener was
companiesownership while decisionsinterests in these

destroyedby effectivelymade and actions taken others
investment.the value of his

(12) followinga date Viener’sThe use of valuation
wrong-discharge profit hisallow Jacobs to fromwould

ful conduct.

andInterest in NGN RGCValue Viener’sof

(13) grownprofitablehad been and hadNGN and RGC
substantially during years in theViener was involvedthe
management operationand of the businesses.

(14) management expectedcompanies’ substan-The
growth projections from theirin based ontial sales 1995

676.)(N.T. 674,people. pp.sales
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(15) anticipated that themajority shareholdersThe
years $50and reachgo publiccompany in fivewould

8/4/94.)(Trial 55, Joffred notesexhibitmillion in sales.
informally(16) own, valuedthe owners hadOn their

the book netat two timesat NGN and RGCthe business
31, 1994,companies; of Decemberasworth of the two

$3.6was millionNGN and RGCthe book net worth of
273.)(N.T., p.Viener, 9/8/00,companies.for both

(17) by thethe owners to fixusedThis value was
coverage corpora-which theamount of life insurance

carry protect theirrequired on each owner tototion was
273.)(N.T., p.9/8/00,interests.

(18) intoAugust parties27,1990, had enteredtheOn
requiredagreement eachwhicha written shareholder

currentnot less than theto sell his shares forshareholder
(Trialspecified in the offer notice.at the timebook value

5.)exhibit
(19) August 27,agreement of 1990The shareholders

followingcovered, alia, the situations:inter
“(a) the event ofof his shares ina shareholder’s sale
voluntary resignation;his

“(b) by the event ofpurchase other shareholders inthe
disability shareholder;a orthe of

“(c) the event of the death ofpurchasethe of shares in
any shareholder.”

(20) concerningagreement is silentThe shareholder
employmentinvoluntary termination of a shareholder’s

by corporation itself.act of theand/or his removal
(21) buymajority to VienerofferedThe shareholders

February immedi-and March 1995out at book value in
(Trial ex-ately they him out.fired him and frozeafter

32.)damages exhibitplaintiff’s21,22,66 trialhibits and
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(22) dischargedmajority shareholdersAt the time the
compa-they anticipated that theexpectedViener, and

year inwould have a banner 1995.nies
(23) Subchapter companies produced in-S hadThese

averagedeach whichcome attributable to shareholder
year salaryper$300,000 $375,000 in andandbetween

through 1994;period in somedistributions for the 1990
(N.T., pp.8/11/97, 161,years $450,000.upwas tothis

164.)
(24) 31, 1994, inViener’s interestAs of December

(N.T., Wilusz,$1,835,000.and worth 9/NGN RGC was
168-80.)pp.7/00,

(25) expert’s valuation, tax returns forThe based on
through 1994, and the share-financial statements1990

agreement, into ac-conservative and tookholder was
companies do less than halfcount the risk that the would

(N.T. 177.)p.9/7/00,management expected.asas well
(26) operate1994, did not on a break-evenIn RGC

level.
(27) $20,9831994, each had a loss ofIn shareholder

15.)(Plaintiff’sresulting operations. exhibitfromRGC’s
(28) percent in RGC and a 33Viener had a 25 interest

percent interest in NGN.1/3
(29) closely-heldof stock in cor-The value of shares

illiquidsometimesporations discounted to reflect anis
(N.T., 180-81.)minority pp.9/7/00,interest.

(30) minorityapplyappropriate in this case to aIt is
shares.to the value of Viener’sshareholder’s discount

(31) applied Viener’sappropriateThe discount to be to
percent.share is 35

(32) to thepresented no evidence asThe defendant
as of Decem-of Viener’s shares in NGN and RGCvalue

31,ber 1994.
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discount, Viener’s sharesthe 35(33) percentApplying
of Decem-$1.2 million asand RGC were worthin NGN

Wilusz, 9/7/00,31, 180.)(N.T.,ber 1994. p.

and RGC is now worth-Viener’s stock in NGN(34)

less.

offor the loss in valueJacobs is liable to Viener(35)

Viener’s shares.

DamagesPunitive

Nature of Jacobs’ Conduct

hisJacobs has(36) disregarded fiduciarycontinuously
and subordinatedto shareholder Vienerduties minority

with aduties to histhose relationshiplegal personal
Vu, became NGN’snamed Kim Van who largestwoman

in twoand who is now Jacobs’subcontractor “partner”
and Kimmex.NVcompanies, Sportswearapparel

make items whichThese two entities(37) sportswear
are sold toto items made NGN and whichare similar by

customers, Industries and Cham-former NGN Springford
Jacobs, 9/12/00, 460-63, 512.)(N.T.pion. pp.

Jacobs,of Kimmex. (N.T.,Jacobs owns 49(38) percent
9/8/00, 334.)p.

Van Vu andclaims he resides with Ms.Jacobs(39)
Vista,a in Chula California.her asfamily “squatter”

in NVJacobs and Van Vu work(40) together Sports-
wear and Kimmex.

a in MexicoNV has(41) facility Tijuana,Sportswear
Juarez, Mexico. (N.T.,has a inand Kimmex facility

Jacobs, 9/8/00, 366-67.)pp.
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(42) While Jacobs denies he owns interest in NVany
he is based theSportswear, paid compensation upon

Jacobs, 9/12/00,(N.T.,company’s profits. 464-66.)pp.

(43) Jacobs’ efforts to himself asportray dependant
on the of Ms. Van Vu for hisgenerosity livelihood are
absurd and an to deceive the court.attempt

Joffred(44) 4,as CEO of NGN onresigned August
1997 in because he no trusted Jacobs andpart longer

Schaeffer,Rush. 30, 2000,June(Adjudication, finding
of fact no. 116.)

time,At about(45) this Joffred caused to be prepared
a list of transferred to Mexico from NGN’sequipment

(Plaintiff’s trial exhibitplant. 29.)damage

Jacobs sent(46) $15,730,valued at ownedequipment
NGN, to Amex and then to Kimmex inby Mexico.

(47) Jacobs sent owned andNGN val-byequipment
196,000$ued at to Amex and then to Kimmex in Mexico.

(48) Jacobs testified that he for this“paid” equipment
the Jacobs,amount NGN owed him.by reducing (N.T.,

9/12/00, 473-74.)pp.

(49) Jacobs’ own loan account with NGNpersonal
showed the which NGN owed to Jacobs.money

Jacobs(50) was not authorized to NGN’sship equip-
ment to Mexico and for it out of the he“pay” money
testified NGN owed him.

NGN received(51) no benefit from NGN’s assets be-
9/20/00, 701-703;to Kimmex. (N.T.,ing shipped pp.

Schaeffer, 6/30/00, of fact no. 98-adjudication, findings
103.)

(52) Jacobs was unable to or reconcile his ownexplain
Jacobs, 9/12/00,loan account. (N.T., 479.)personal p.
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(53) ledger do notThe on Jacobs’ accountnumbers
(N.T.,equal equipment transferred.the amounts of

476-81.)pp.Jacobs, 9/12/00,
(54) that thepersonal account showsJacobs’ loan

$79,000bycompany’s to reducedindebtedness him was
by an-purchased and toequipment NGN transferredfor

Amex;company equipmentMexican called thisother
(N.T.,facility. Jacobs,then transferred to Kimmex’swas

plaintiff’s damage9/12/00, 477-78,482;pp. trial exhibit
29.)

(55) addition, personalIn Jacobs’ loan account shows
$122,000 payroll for Amexthat NGN advanced of costs

that loan account was reduced to “reimburse”and Jacobs’
(N.T., 9/12/00, pp.Jacobs,expenditure.NGN for this

477-78.)
(56) authoritycorporate to cash fromJacobs had no use

pay payrollcapital costs.account to Amex’sNGN’s
(57) onward, allhad access toFrom Jacobs full1995

(N.T., Jacobs,Viener did not. 9/12/NGN facilities while
437-38.)435,pp.00,

(58) onward, acted the “man-From Jacobs as1997
ager” of and related entities while the fixed assetsNGN

companies beinginventory liquidated.and of the were
438-40.)(N.T., pp.Jacobs, 9/12/00,

(59) consistingacquired assets ofNGN had fixed
original acqui-machinery equipment anwhich hadand
a incost and which had book value$4.3sition of million

(N.T., Jacobs, 9/12/00, pp. 443-$2of million.excess
45.)

(60) “managed” liquidation af-NGN’sWhile Jacobs
toJuly equipment1997, $50,000 of thisJacobs soldter

proceeds aparty accounted for the to secureda third and



363

(N.T.,creditor, Jacobs, 9/12/00,First Union. pp. 438-
40.)

(61) Apart equipment$50,000from the representedof
by this secured creditor sale and the above transfers to

attemptedKimmex that hisJoffred to account for before
resignation, explainJacobs could not where the rest of

equipmentNGN’s anywent and did not account for of
(N.T., 484.)Jacobs, 9/12/00, p.it.
(62) pay moneyJacobs caused NGN to Ms. Van Vu

up inventoryfront to manufacture before it was needed
keep goingand to her year,factories 12 months a which

(N.T.,problemscaused tremendous cash flow to NGN.
699.)Viener, 9/20/00, p.

(63) company’sWhen the projec-$40 million sales
met, production;tions were not Jacobs did not cut the

company was then stuck with excessive unsold inven-
(N.T.,tory. 675.)9/20/00, p.

(64) persistently questioned largeViener pay-cash
goingVu, Mayments to Ms. Van back to the 1994 board

meeting where, during meeting, bysaid he was assured
Firely paymentsRobert Jr. that in cash to Kim NV Inc.

okay entity corporation. (Liabilitywere since the awas
plaintiff’strial, 18; 9/20/00, pp.N.T., 653,exhibit 656-

57.)
(65) relationshipJoffred found Ms. Van Vu’s with

(N.T., 584.)“suspicious.” 9/20/00, p.Jacobs to be
(66) company subsequently prohibitedThe pay-cash

through policy adopted byments to subcontractors a
(Adjudication, Schaeffer, 6/30/00,President Joffred. find-

55.)ing of fact no.
(67) implementedJacobs then a scheme to continue

paymentscash to VanMs. Vu to circumvent the com-
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findings6/30/00,(Adjudication, Schaeffer,policy.pany
62-64.)60,of fact nos.

(68) procured aCrown-Globe Inc. subcontrac-Jacobs
Douglas Wolfe,through topresident,NGN,of itstor

“price adjust-$53,276.59generate totaling forinvoices
adjustmentsNGN, were not tobut these owedments” to

Schaeffer, 6/30/00,(Adjudication,Inc.Crown-Globe
65.)findings 57,56,fact nos.of

(69) moneyDouglas giveJacobs directed Wolfe to the
adjustmentspaid for backNGN Crown-Globe Inc. these

payto cash to Vanto so he could continue KimJacobs
findingsSchaeffer, 6/30/00,(Adjudication, of factVu.

62-64.)nos.
(70) January 1995, Jacobs had Crown-Globe Inc.In

bogusof invoices forsend NGN another round
paymentsattempt$48,135.61, toin an to continue cash

(Adjudication, findings6/30/00,Schaeffer,Ms. Van Vu.
69-72.)factof nos.

(71) paymentsthe cashWhile Joffred and Jacobs claim
ultimately for,properly accountedto Ms. Van Vu were

thatViener never been shown records to substantiatehas
(N.T., 698.)p.9/20/00,claim.

(72) even from records that theIt is not clear NGN’s
cheappayments Vu teecash to Ms. Van were for shirts

accounting prepared by Rob-since internal memoranda
Firely controller,companyJr., indicate cashert the that

“repairs” andpayments were for a “marker machine.”
(N.T., 503.)p.9/12/00,

(73) discharged shortlyFirely afterwas as controller
attempted to accounts with NVhe reconcile NGN’s

506.)(N.T., pp.9/12/00, 502,Sportswear.
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(74) accounting firm, Company,NGN’s Beard & ac-
cepted company’s purportedthe “reconciliation” of the
cheap program onlytee exceptowners, Viener,after all

represented writingwarranted and in that the reconcilia-
(N.T., 620.)Joffred, 9/20/00,tion was accurate. p.

(75) opportunityViener was afforded an to review
solely deprive anyNGN records to him of claim in this

litigation (N.T.,deprived Joffred,that he was of access.
636.)p.9/20/00,

(76) gave responsibilityNGN theJacobs to locate off-
shore facilities for NGN.

(77) Jacobs, accompanied by Vu,Ms. Van traveled to
Mexico and other expense.countries at NGN’s

(78) When acceptableJacobs located an off-shore fa-
cility Mexico, acquired entityKimmex,in he it for an

byowned himself and Ms. Van Vu.

(79) gave opportunityJacobs never Viener the to in-
vest in the off-shore site.

(80) Jacobs never reimbursed NGN for the costs of
Jacobs’ and Ms. Van Vu’s travels as mentioned above.

(81) fiduciary dutyJacobs’ subordination of his to his
relationship with Ms. Van Vu continued after the freeze-

up present.out to the

(82) expressedJacobs has never remorse or contrition
for his bad acts and has made no effort to make amends
for them.

(83) responded findingsJacobs has to the court’s of
liability accelerating egregiouswith an course of con-
duct.
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DamagesPunitive

Viener’s HarmExtent of Victim

by(84) principal the misconduct ofA harm caused
the of Viener’sthe of total valueJacobs was destruction

ownership NGN and related entities.interests in
(85) fairlyentities, valued,thoseViener’s interests in

discount,minorityapplying $1.2the million aswasand
180.)(N.T., p.31, 9/7/00,Wilusz,of December 1994.

(86) ongoing by sub-of misconduct JacobsThe course
stantially complete destruc-caused to theand contributed

throughwhich,apparel successivean businesstion of
generations corporations, involvedand hadsuccessor

years.familyand other members for over 50Viener
(87) partners, Rush,and his Jacobs andViener each of

and incomesubstantial shareholder distributionsreceived
exceedingapparel business, million to each$1theirfrom

(N.T., Barney,year.company’sthe 9/7/them in bestof
5.)damageplaintiff’s00, 69-72;pp. trial exhibit

(88) terminated, business had aViener was theWhen
equipment and fixed assetssubstantial stock of

value)($2,458,443—depreciated book and substantial
($6,411,105) (Plaintiff’sinventoryquantities of on hand.

28.)damage 20, 4,pp.exhibits
(89) inventoryBy company’s1997, value of thethe

8.)(Trial$6,429,000.to exhibithad increased
(90) custody compa-had and theJacobs control of

closingplant from its in until he was removednies’ 1997
appointed by August 8,1999;this courtand a receiver on

completely to the fa-was excluded from accessViener
cility except during regular itbusiness hours when was
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(N.T., 9/12/00, 435,437-open, pp.otherwise until 2000.
38.)

(91) Viener’s interest in NGN and the related entities
was, substance,in the ofhis career and culmination his
life’s work.

(92) years age,At of Viener to a61 is too old start
off-price, rejected,textiles;career in he now andsells

apparel year$15,000other distress and earns a from self-
(N.T., 277-78.)employment. pp.9/8/00,

(93) The $3shareholders maintained million of whole
protectlife insurance on each other’s lives to their own-

(N.T.,ership interests in the if one of them died.business
279-80.)pp.9/8/00,

(94) majority justificationshareholders,The without
anyfaith, ownershipand in bad refused to transfer of of

policies permitthose to Viener or him to name his fam-
(N.T., 279.)ily 9/8/00, p.members as beneficiaries.

(95) requiredresult, applyAs a Viener to to thewas
special policiescourt for relief to have one of these trans-

pay premiumsferred to him so he could the to maintain
(N.T.,policy familythis and name as beneficiaries.his

279.)p.9/8/00,
(96) longerout,After heViener was frozen could no

carry coverage con-afford to this amount of and it was
(N.T.,$200,000 9/8/00,policyto a termverted of life.

279-80.)pp.
(97) $140,000.Viener also loaned NGN
(98) subsequently Chapter bankruptcy.NGN filed a 7
(99) Viener’s indebtedness will be uncollectible as

are for the to andthere no assets trustee administer noth-
ing generalwill be available for creditors.
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(100) freeze-out, Viener has incurreda of theAs result
(N.T. 9/20/00,$240,000.offees in the amountcounsel

38.)damage724; exhibitpp. plaintiff’s714-18, trial

DamagesPunitive

Tort-feasor JacobsWealth of

(101) personal financial statementaJacobs submitted
negli-purported to that he hadshowto the court which

nearly of debt.gible million dollars$2.3assets and
5.)(Defendant’s damage exhibittrial

(102) only indi-that the assets he holdsJacobs claims
344.)(N.T., 9/8/00,vidually p.$500.are worth

(103) many respects,false inThis financial statement is
materially misleading;whole, itand, awhen taken as

regarding ownership in-hisomitted critical information
andand investment accountsterests in bank accounts

obligations.greatly exaggerated his

(104) conveyto the im-entered this exhibitJacobs
deeplypenniless and in debt.pression that he is

(105) anyproduce of the financialJacobs failed to
producerequested attend andin the notice todocuments

damages phase thefor the ofdocuments that he received
369.)(N.T., pp.9/8/00, 364-65,trial.

(106) has no income and omit-Jacobs testified that he
income, ac-about his sources ofted critical information

accounts, cash and other resources.cess to bank

(107) ahad no vehicle other thanJacobs claimed he
(Defendant’sVoyagerPlymouth dam-$500.worth1992

5.)age trial exhibit
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(108) perma-fact, Lexus ondrives aIn Jacobs 1995
Van Vu’sSportswear, Ms.to him from NVnent loan

507.)(N.T., p.Jacobs, 9/12/00,company.
(109) upon at leastaccess to and can drawJacobs has

of various busi-accounts titled in the namethree bank
(N.T., pp.9/8/00,Jacobs, 368-he is interested in.nesses

71.)
(110) Kimmex bankcan draw monies from twoJacobs

Royal Bank inname—one atwhich are in hisaccounts
(N.T.,Reading, Pennsylvania Texas.and another in

384.)p.Jacobs, 9/12/00,
(111) pays card bills out of thisall of his creditJacobs

377.)(N.T., p.9/8/00,Jacobs,account.Kimmex
(112) July 30, 2000, after the court made its li-From

incep-2000,ability findings, September theto before
damages trial,phase Jacobs withdrewtion of the of this

(N.T., Jacobs,Royal$59,000 the Bank account.from
388-89.)pp.9/12/00,

(113) Royal Bank in thealso has an account atJacobs
NFW, oncompanya which owns real estatename of

operates;Hattercalled The Madwhich a local restaurant
370.)(N.T., p.can draw on that account.he also

(114) Royal Bank inaccount atJacobs also has a bank
improve-the land andof NKM which ownsthe name

Racquet operates, heClub whichwhich Hillcrestments
employsfounded; the Hillcrest Cluband Ms. Van Vu

390.)(N.T., 370,manages pp.son, it.Jacobs’ who
(N.T.,(115) p.$80,000 in it.account hasThe Hillcrest

392.)
(116) an interest inVu each hadJacobs and Ms. Van

partnership.a limitedpercent of NKM which is49.5
(N.T., 116.)p.
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(117) mortgageIn order to secure the to fund the ac-
quisition Hillcrest,and construction of Jacobs and Ms.

placed deposit $140,000Van Vu a certificate of worth at
(N.T., 390-91.)Royal pp.Bank.

(118) capital $172,000Jacobs’ account in NKM was
(N.T., Meyer31, Weiner, 9/7/00,ofas December 1999.

13.)p. plaintiff’s damage121; trial exhibit
(119) paymentsNKM received rental from Hillcrest

per$13,000 month;in the amount of NKM’s balance
(N.T., Meyersheet shows total assets of $1.5 million.

121.)Weiner, 9/7/00, p.
(120) entity,Hillcrest, operating receiptsthe had total

(Plaintiff’s 6.)$438,000 damageof in trial1998. exhibit
(121) Hillcrest obtained substantial additional loans

afrom local bank in the summer of to fund2000 further
(N.T.,improvements/expansion racquetof the club.

520-22.)pp.Jacobs, 9/12/00,
(122) personally guaranteedJacobs the new Hillcrest

pledged by Weik,loan and his accounts invested Tom
(N.T.,$450,000 pp.which are worth as collateral. 521-

22.)
(123) loan, providedIn order to obtain the aJacobs

financial statement to the lender that he admits was “dif-
(N.T.,provided p.ferent” from the one he to this court.

522.)
(124) produced purportedWritten evidence was which

ownershipto show that Jacobs had transferred his in
Vu, transaction, $90,000;NKM to Ms. Van in a recent for

purchase price by$30,000 representedof the was for-
giveness allegedof an debt owed to Ms. Van Vu and

allegedly by$60,000 paid Ms. Van Vu to Jacobs.
(Plaintiff’s 19.)damage trial exhibit
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(125) pre-existing existed.debt to Ms. Van VuNo
(126) immediately theMoreover, endorsedJacobs

totalingby Vu, $60,000, topaid backMs. Vanchecks
nothing inher; of value for his interestsJacobs received

liquidestate, ownedimprovements and assetsthe real
528-30.)(N.T., 9/12/00, pp.Jacobs,by NKM.

(127) that he hadJacobs never advised his accountant
AugustMs. untilhis interest in NKM to Van Vu“sold”

immediately damage phase2000, this28, the ofbefore
118.)(N.T.,begin. 9/7/00,Meyer p.Weiner,totrial was

conveyance conveyancefact, aIn the was fraudulent
beyondpurpose putting thefor the of these assetsmade

including plaintiff.creditors, thereach of his
(128) his one-Jacobs also claims to have transferred

ownership RacquetHillcrest Club to hishalf interest in
August consideration;son, Matt, 1995, neverin for no he

gift reportedaccountant had made ortold his that he this
98-102.)(N.T., pp.the IRS.it to

(129) imputeJacobs’ tax returns after 1995 Hillcrest
103.)(N.T.,earnings p.and loss and his wife.to Jacobs

(130) interest inJacobs did not in fact transfer his
Racquet anyoneor else inHillcrest Club to his son 1995

anyat other time.or
(131) any information to hisJacobs has not disclosed

1999;regarding expensesandhis income foraccountant
personalfor tax return of wasand extension his 1999

damages15,until after the date of theobtained October
134.)(N.T., Meyer p.Weiner, 9/7/00,phase this trial.of

(132) $225,000 tax re-Jacobs is to receive inentitled
NGN;account of but Jacobs failedfunds on of the failure

onhis these refunds as an assetto disclose entitlement to
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(N.T.,provided p.the financial statement he to the court.
5.)damage134; exhibittrialdefendant’s

(133) followingJacobs earned substantial income the
collapse voluntarilyof NGN that he did not disclose: in
1995, $156,000 NGN, $46,500he earned from in inter-
est, $86,100 capital gain;$43,000in dividends and had a

paid losses;he no income tax because of NGN Jacobs’
(Plaintiff’s$40,000wife nets about as a schoolteacher.

422.)damages N.T., p.15; Jacobs, 9/12/00,trial exhibit
(134) $180,000 SportswearJacobs received from NV

(N.T., Meyer p.Weiner, 9/7/00,and Kimmex in 1997.
142.)

(135) Although Jacobs’ financial statement shows
worthless, suppliedKimmex to be he claims to have over

$200,000 equipment, per-worth of that he claims to own
sonally, (Adjudication, Schaeffer, 6/30/00,to Kimmex.

95-100.)findings of fact nos.
(136) sayJacobs refused to that he had ever seen

books, keepsKimmex’s which he claims Ms. Van Vu in
(N.T., 535.)pp.Jacobs, 9/12/00, 448-49,Mexico.

(137) Despite this, Jacobs admits Kimmex had esti-
gross $700,000mated sales of at least in 1998 and 1999.

(N.T., 449-52.)pp.
(138) Although Subchapter corpora-Kimmex is a S

organized Pennsylvania,tion in it has not filed state or
returns; providedfederal tax Kimmex never Jacobs with

showing profitsa K-l his share of the as an owner of
(N.T., 448-54.)Jacobs, pp.9/12/00,Kimmex.

(139) Jacobs tax returns for and1996 1997 are inac-
curate.

(140) Because Kimmex records are in Mexico and
forthcomingJacobs has not been about his involvement
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the court does not havewith NV completeSportswear,
Jacobs’ net worth.or accurate information regarding

to honor the duces tecumJacobs failed(141) subpoena
statements, for thehim not theserved bringingbyupon

1, to the of all bank orof 1998January present,period
named,on he is dated withinfinancial accounts which

to, ac-the last but not limitedincluding, checkingyear,
statements, statements,account certificatescount savings

accounts,market statements or otherof moneydeposit,
stocks,documents which show his interest inownership

bonds, funds,mutual accounts or other simi-brokerage
Jacobs, 9/8/00,(N.T.,lar accounts and/or investments.

365.)p.

the nature and(142) Jacobs has concealedwillfully
extent of his interest and involvement in NV and

Kimmex.

also failed to disclose his in-(143) Jacobs ownership
man-terests in several accountssignificant brokerage

Tom Wiek.aged by

Jacobs and his wife had a combined net worth(144)
9/7/00,million Weik,in (N.T., 30.)$4of 1993. p.

Jacobs and his wife own an account invested(145)
$159,000a of andwith Investors Trust which has value

$337,600.Penn a value ofan account with Security having
(N.T., 33-34.)pp.

$955,614a rollover IRA which hasJacobs owns(146)
for him. (N.T., 42.)in it that Mr. Weik manages p.

Jacobs and his wife have investments(147) purchased
LLP and BankH & P Management Republicmanaged by

$160,000 (N.T., 33-34.)Korea forof pp.approximately
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by(148) a rollover IRA investedalso hasJacobs
$80,000.approximatelyhas a value ofwhichShearson

402.)(N.T., p.
(149) holds a mort-disclose that heJacobs failed to

Realtyby in thegage property owned Greshvilleon the
$2,000generates$135,000 an income ofwhichamount of

410-11.)(N.T., pp.Jacobs, 9/12/00,per month.
(150) monthly payments onfirst claimed theJacobs

mortgagemortgage payused to thewerethe Greshville
changed positionresidence; hisJacobs lateron Jacobs’

Greshville Inn were usedother funds fromand claimed
410-13.)(N.T.,mortgage. pp.pay hometo his

(151) acknowledged advancedhe and his wifeJacobs
acquire$300,000 to the Greshvilleof their own assets

(N.T.,facility.improve theliquorInn, and toits license
508-509.)pp.

(152) “assigned” all ofJacobs claims to haveWhile
securitythe Inn to his wife ashis interests in Greshville

provided extrinsicrepayment purchase,the he nofor of
mortgage payments,assignmentevidence, an ofsuch as

that claim.to corroborate
(153) assign interests to his wifedid not saidJacobs
anyoneor else.
(154) acquired1997, the of NFWJacobs all of sharesIn

building The Mad HatterCorp., owns the wherewhich
located, theapartments are fromand severalrestaurant

forgaveMonteiths, indebted-co-owners, and certainthe
(N.T.,exchange for these interests.owed to him inness

513.)p.

(155) giftedAlthough The MadJacobs claims to have
son, Matt, 1997, he offered no extrinsichis inHatter to

claim; there is no evidencecorroborate thatevidence to
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gift giftreported paid;that asuch was to the IRS or a tax
pro-there is also no evidence in the tax returns Veiner

(N.T., 513.)gift p. fact,avided that such occurred. In
giftJacobs did not The Mad Hatter to his son.

(156) improving$90,000Jacobs invested in the build-
ing apartmentlocated;where The Mad Hatter is from

generatesrentals, approxi-and restaurant NFW rentals of
(N.T., 516.)mately $2,400 per pp. 514,month.

(157) propertyJacobs valued the Greshville and The
property personalMad Hatter at zero on his financial

statement.
(158) “squatting”When Jacobs is not at Ms. Van Vu’s

California,house in he and his wife in areside Berks
County $650,000residence last valued at in and1997

(N.T., 419.)by by p.owned them theas tenants entireties.
(159) (theMcCulloughclaimed toJacobs owe Frank

debt)purchaser $1.3of the First Union secured million
personal knewon his financial statement when Jacobs

McCullough hadthat offered to settle with him for be-
McCullough$125,000 $150,000tween and and that

(N.T.,happy range.“would be with” a number in that
432-33.)pp.

(160) claimed to Bank YorkJacobs owe of New
co-part-$375,000 or more when he knew that one of his

required payners, Friedman,Allen would be to that debt.
(N.T., 495-97.)pp. paid.debtSaid has now been

43A.)(Plaintiff’s exhibit
(161) legal$163,773.19 andJacobs owes for fees dis-

arising litigationbursements out of the over the Bank of
jointly severally,debt,New York and with Allen Fried-

(Defendant’s 16.)man and Riki Friedman. exhibit
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(162) acknowl-to admit orcontinued refusalJacobs’
obligationedge of New Yorkof the Banksatisfaction

bydeposition written inter-plaintiff conduct atoforced
rogatories he confirmed satisfactionof Friedman where

pay-fees; the totalpayment of counseldebt andof that
(Plaintiff’s damage$420,000. trialby wasment Friedman

4-5.)39, pp.exhibit
(163) and liabilities failsof assetsJacobs’ statement
acknowledge to Viener orhe breached his dutiesto that

anythingpay to Viener. Jacobsaccept responsibility to
unliqui-acknowledge the existence of anevendoes not

Viener.dated debt to

m.DISCUSSION

DamagesCompensatory

major-1995,that, thein the winter ofWe have found
minorityRush,shareholders, share-ity and frozeJacobs

Subchapter corporations thatSViener out of theholder
dutyfiduciarytheirand breachedViener had co-founded

appropriate valu-find that theprotect his interests. Weto
andinterest in NGNdate determine Viener’sation to

following31, reasons:for theRGC is December 1994
“(a) terminated andas an officer of NGNViener was

February 3, 1995;companies onrelated
meaning-“(b) February 3, 1995, had noVienerAfter

management NGN and itsand direction offul role in the
companies;related

“(c) companytermination, officers madeViener’sAfter
the fail-contributed toa of critical decisions whichseries

haveViener did notthe business and in whichure of
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a determination(1)including:meaningful participation,
banks;from localto borrow substantial additional monies

which calledof annual businessthe(2) plansadoption
of thein excessfor sales company’s pastsubstantially

towere neverwhich adjusted chang-experience—plans
conditions; ofthe(3)market inventory prac-ing adoption

tices, the manufacturebut not limited to byincluding
ofof substantialMs. Van Vu and quantitiesstockpiling

sales; (4)in advance of themonths build-upinventory
to(5)$7an excessive million inof inventory; ceasing
anthat(6)take orders for sales of garments; agreeing

suc-was to NGN’s futureoff-shore subsidiary important
cess, as ownedbut said to be setfacility uppermitting

Vu; to close theJacobs and Van (7) electing company’sby
viable.”the fact that the remaineddoors companydespite

All of the had substantial negativeforegoing impact
to allVieneron NGN’s strenuouslyobjectedprospects.

these decisions.
entities in 1997and its subsidiaries were viableNGN

had been welland could have continued managed.they
because weretextile survived theyotherMany companies

times of economicthese changingwell duringmanaged
But Jacobs’conditions in the industry. problemsapparel

func-of thewith the productionmanagement company’s
his self-intion and his involvementincreasing pursuing

interests, to a Mexi-but not limited setting upincluding,
Vu,Vanfor himself and Ms.can concernmanufacturing

Rush andhead ofin his removal asresulted production.
removalin sales after Viener’sFriedman’s performances

thetime and towere a waste of money company.
related entities are notof NGN and its readilyShares

investments. Afterandmarketable represent illiquid
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out, he market owner-Viener was frozen could not his
majorityship persons theinterest in NGN to other than

reasonablypriceshareholders for a near its actual value.
effectively compelledViener, therefore, was to retain his

ownership companiesinterests in these while decisions
being being by effectivelymade and actions taken others
destroyed the value of his We find that theinvestment.

following dischargea valuation date Viener’suse of
self-servingprofitwould allow Jacobs to from his con-

duct.
remains be determined is valuation Vien-What to of

31,1994.in ander’s interests NGN RGC as of December
proposes paidDefendant that Viener should be book

years, pursuant agree-over thevalue five to shareholder
(Jacobs’ findingsproposedment, as of of fact and1996.

130-32.) disagree.law, 126-27,conclusions of nos. We
August parties27, 1990,On the had entered ainto

agreement guaranteedwritten shareholder which each
shareholder that he could atsell his shares the then cur-

Februarycompanies.valuerent book of the In and March
immediately they1995, after fired Viener and froze him

majority buyout, the shareholders offered to Viener out
years.at book value over five Viener refused to sell his

representforshares book value because this did not the
fair value of his interest. The shareholders had consid-
ered the fair value of their interests to be thetwo times

netbook worth.
“[Wjhen provide specifica contract fails to afor con­

tingency, ambiguous.” Springssilent,it notis Seven Farm
(Pa. 2000). (ci­Croker, 740, 744 Super.Inc. A.2dv. 748

omitted) unambiguous,tation When the court must in­
terpret meaning solelyits from the contents itswithin
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expressed intent.plainlycomers, consistent with itsfour
by Viener,agreement Jacobs andentered intoTheId.

Rush covered:
“(a) pledge,transfer, or sale of hisa shareholder’s

voluntary resignation, theandevent of hisshares in the
shareholders;right first offer to the otherof

“(b) by ofin the eventpurchase the other shareholders
disability shareholder; orthe of a

“(c) event of the death ofpurchase of shares in thethe
any shareholder.”

involuntaryagreement termina-does not addressThe
removalemployment and/or histion of a shareholder’s

agreementpurpose is toprimary of thea director. Theas
managementcontinuity of the busi-provide in thefor

by restricting the salecorporationstheness and affairs of
par-by Theindividual shareholders.or transfer of stock

agreement exclude the saleeither intended toto theties
employment or did notupon ofthe shares terminationof

event, which is the moreanticipate consider such anor
unsophis-are notlikely partiesThe in this casescenario.

they corporateticated; formalities andare familiar with
drafting agreement. thatlegal the We findhad advice in

unambiguous beagreement and shallis clear andthe
regard-agreementstrictly theThe silence ofconstrued.

theyconspicuous; are not ex-ing these circumstances is
agree-therefore,find, that thepressly events. Welisted

bypresentedapplynot to the factual scenarioment does
case.this

pay Viener the fairdefendant Jacobs toWe will order
as of De­in NGN and RGCof Viener’s interestsvalue
287, 304Appeal, Pa.31, 452cember In O’Connor1994.

(1973), explained that inSupremeour CourtA.2d 694
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stock,determining minoritya holder’sthe fair value of
given and elementsmust be to all factors“consideration

fixingreasonably might into the of value.”enterwhich
Supreme292, 304 at The Court instructedId. at A.2d 698.

upon the ofthat value” is determined based value“fair
going to arrive at the truethe shares on a concern basis

292, theId. at 304 A.2d at Inor intrinsic value. 697-98.
judicial value,of intrinsic variousactual determination

principalthree methodsfactors have been distilled into
commonlyvariably used,beenof valuation which have

(2)(1) value;in combination with each other: net asset
(3)value; and value. Id. How­actual market investment

onlyever, a ofthe court is not limited to consideration
three valuation methods. In re Glosser Brothersthese

(1989).Inc., 177, 186, 555 129, 133Super.382 Pa. A.2d
althoughO’Connor, Supreme found thatIn the Court

generallymay relevant,market value be the market value
applicationin that case had no whatsoeverof the stock

closely-held corporationcompanythe abecause was
having publicand therefore no market.unlisted stock

n.6,Id. at 304 A.2d at n.6. Such is the case sub292 698
judice presented,and under the facts market value has
no relevance and we shall not consider it.

any testimonyexpert on theDefendant has not offered
Viener’s Plaintiff offered the ex-valuation of interests.

testimony Wilusz,pert a certified financialof Edward
analyst Management Inc.,president aand the of Value
consulting specializingfirm in business valuations. Mr.

in the valuation business sinceWilusz has been involved
currently yearappraisals a forand does about 2001980

employee ownership plans,purposes,tax stockrelated
litigation buyerssupport provide to andand to assistance
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of hisinterests. Mostand businessof businessessellers
closely-held corporations.in the area ofhas beenwork

valuingexpert businessan inaccepted Mr. Wilusz asWe
weight.opinion substantialaccord hisinterests and we

reviewed, alia, for NGNinter tax returnsWiluszMr.
August 27,1994,through the 1990yearsthe 1990for

combinedagreement, and NGN and RGC’sshareholder
appraisal process wasfor Hisfinancial statement 1994.
(1)stages: gathering onseparate datainto threebroken

looking going in theitself, at what is oncompanythe
makingindustry aindustry expectations and thenand

(2) taking for theall of that informationcomparison;
making it;industry ofand some sensecompany and the

(3) approaches to value: as-applying variousand three
liabilities),(assets companycomparativeminusset value

(which compa-atguideline company approach looksor
the sub-characteristics asinvestmentnies with similar
earningspresent futureject company), the value ofand

approach.
company aapproach, the hadvaluethe assetUnder

ap-31,1994.Decembermillion as of This$3.6value of
weight liquidation is an-given unless aproach littleis

future.ticipated expected in the not too distantor
guideline companycompanycomparative ortheUnder

apparel companies andexpertapproach, the examined 85
investmentsimilardown to 10 that sharednarrowed it

per-examined theirHe thenwith NGN.characteristics
subject company andformances, compared these to the

subjectapplied com-multiple to thethat wasarrived at a
earning multiplesprice-to-averageatpany. He looked

price-average multiple.five-year Thepricings atowith
guideline companiesto-average earning multiple of the

applied a lowrelatively high, expert25 times. Thewas
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earn-to theof nine times subject companies’multiple
for thewas 17 timesThe multipleings. price-to-eamings

ofhe used an evaluation multipleguideline companies;
in that case. The valu-13 times for the subject company

$6was million.ation under this approach
value of future earn-Under the last approach, present

at the offirst looked average earningsWiluszings, past
future. The number hethe to an idea of thegetcompany

than theover 50 less whatthen used was major-percent
were to achieve in 1995.shareholders said they goingity

number back to valueThen he this bybrought present
notaccount the risk that the wouldintotaking company

than well asdo a little more half as management expected.
ratedone a discount of 21This was percentby applying

A one-$5.5at a conclusion of million.to arrive valuation
$1,835third interest is million.

ofa shareholder’s discountFurther minorityapplying
with a rea-to this the35 figure, opined,percent expert

that the valueofsonable certainty,degree professional
De-in the as ofof Viener’s interest subject company,

31, $1.2came million.cember 1994 to

We find that the value of future earnings ap-present
reliable method to assess the fair valueis the mostproach

hold, therefore, that the fair valueof Viener’s interests. We
as of DecemberViener’s interests in NGN and RGCof

31, saidmillion and we shall award him$1.21994 is

amount.

DamagesPunitive

30, 2000, thatJune we foundIn our ofadjudication
makesand thisJacobs’ conduct was findingoutrageous

him liable for damages.punitive
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PennsylvaniaSupreme adoptedThe Court of section
(Second)908(2) the of Torts in Feldof Restatement v.

(1984).Merriam, 383,506 Pa. 485 A.2d 742 Section
908(1) damages damagespunitive arestates that

against person punisha to him for his outra­“awarded
geous damages propor­need not beconduct.” Punitive

compensatory damages. assessing punitiveto Intional
damages, maythe trier of fact consider the character of

act,the tort-feasor’s the nature and extent of his victim’s
harm, and the wealth of the Kirkbridetort-feasor. v.

Inc., 97, 100, 555 800,Contractors 521 Pa. A.2dLisbon
(1989). weigh802 It is for the fact-finder to these fac­

arriving appropriate punitive damagetors in at an award.
weight againstWe must the conduct of the tort-feasor

damagesthe amount of which would deter such future
performing duty, weighconduct. In this must the in-we

against 102,tended harm the tort-feasor’s wealth. Id. at
555 A.2d at 803.

fiduciary duty loyaltyJacobs breached his of and fair-
minority promotedness to shareholder Viener. He his

associate, Vu,self-interests with his business Ms. Van at
expense minoritythe of the shareholder. He misused his

by expensepower promoting personal at thehis interests
by, creatingalia,corporateof the interests inter fraudu-

company policy.lent schemes to circumvent This con-
wantonly despitetortious,duct is the fact that the books

justifylater “reconciled” to it. Jacobs cannot ex-were
plain significant equipmentthe loss of amounts of NGN

though “managed” liquidation.even he NGN’s
company’s working capital,the at a timeHe reduced

pursuecash,when on to his own interests init was short
equipment.He Jacobs failedMexico. converted NGN’s
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existenceprocure continuedthebest efforts toto use his
expense and ofof NGNcame at theAll of thisof NGN.

company becameViener, interest in theownwhose
protect it. Viener hastofailureafter Jacobs’worthless

accruing fromof the benefitsproper sharedenied hisbeen
company.the

minority share-forremedies availableThere are few
circum-closely-held corporations under theseinholders

majorityto theThey particularly vulnerablearestances.
by tryingimpunitydestroy interests withcan theirwho

harmjudgment rule. Suchbehind the businessto hide
imposeand, thus, We willpunished deterred.must be
punishtodamages a amountin reasonablepunitive

outrageousself-dealing whichconductandJacobs for his
duty loyalty Further-to Viener.his ofwas a breach of

misrepresented netdeliberately hismore, hasJacobs
fact, thumbed his nose atJacobsthis court. Inworth to

testimony. that had anHe testified hehisthe court with
nothing more. He testi-$500 andautomobile worthold

byliving paid his asso-daily expenses werefied that his
money,gaveVu, him his lunchciate, that sheMs. Van

stay,place her houseprovided a tohim withand that she
good-nothing, apparently out of theCalifornia, forin

her heart.ness of
car,nothing but the thathetestified that ownedJacobs

valueless. He as-in Kimmex waspercent interesthis 49
club, Inntennis the Greshvilleinterests in theserted his

skipped com-valueless. HeMad Hatter wereand The
value and his otheraccount and itspletely over his IRA

according him, destitutewas, to all butHeinvestments.
penniless.and
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We cannot find the exact measure of Jacobs’ wealth
the about wealth and at-because he lied to court his

tempted plaintiff’sto conceal it. He stone-walled efforts
appearit. He toto obtain information about refused for

depositions after this court had determined that he was
damages damagepunitive phasethehable for and before

began, by plaintiff soughtof this trial which means to
ascertain Jacobs’ net worth. He refused to honor the sub-
poena upon him himrequiringtecum servedduces to
bring certain information to trial.

presentedThe evidence at trial established that Jacobs
him.has substantial toassets available Jacobs can draw

followingupon the accounts:
(1) KimmexThe accounts with the
(a) Royal Reading, Pennsylvania;Bank in
(b) Royal Texas;Bank in
(2) RoyalThe NFW account with the Bank in Read-

ing;
(3) RoyalThe NKM account with the Bank in Read-

ing;
(4) deposit by$140,000Certificate of for held Jacobs

Royal Reading;and Ms. Vu in the Bank inVan
(5) Capital 172,000.$account in the name of NKM for
(6) RacquetaJacobs had 1/2 interest in the Hillcrest

Club which we find he still retains.
(7) incomingexpected $225,000Jacobs has funds of

for an income tax refund.
(8) 1995, $156,000In Jacobs received as income from

NGN, $46,500, $86,100, and ainterest of dividends of
capital gain $43,000.of

(9) 1997, $180,000In Jacobs received income from
SportswearNV and Kimmex.
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$2,000receive month onJacobs and his wife(10) per
Inn.hold on the Greshvillethe theymortgage

$2,400 NFW rent-Jacobs receives month from(11) per
als.

Jacobs, NKM, received rental(12) paymentsthrough
13,000$in amount of month. NKMfrom Hillcrest the per
Hillcrest, the$1.5total assets of million.has operating

NKM, $438,000of in 1998.of had totalentity receipts

$450,000 as col-Jacobs accounts worth(13) pledged
thea loan Hillcrest in summer of 2000.lateral for for

interest in NKM forJacobs had an(14) ownership
$90,000 he stillwhich we find retains.

and theJacobs his wife have(15) following joint prop-
erty:

$159,000 Trust;Investor’s(a) with

$337,600 Securities;with Penn(b)

$160,000 & P LLP and Re-with H(c) Management
Bank of Korea.public

IRAs,two the firstJacobs alone owns rollover(16)
Weik,$955,614, Mr. andTom theworth managed by

$80,000.andsecond invested Shearson worthby

$300,000Jacobs and his wife to the(17) acquirepaid
license,Inn still own.Greshville and its which theyliquor

whichJacobs owns the NFW owns(18) Corporation,
The Mad Hatter restaurant andthe where sev-building

eral are located.apartments
residence,and theirJacobs his wife own(19) principal

$650,000was worth in 1997.which

owes debts as follows:Jacobs

the FirstTo Frank of Union(1) McCullough, purchaser
debt, $125,000;in amount ofsecured the
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(2) Legal litigation$163,733.19fees of for with the
Bank of New York.

We assets,turn our attention to the above not because
they subject to,are from,or immune creditors,Jacobs’

theyand solely bynot because himbyhim,are owned or
others, theyand but because show the monies that he

to, and,uses and has therefore,access such assets are a
part can,of the assets will,which this court and consider

fixing appropriatein an punitive damages.sum for

permit mendacity,This court will not Jacobs’ his out­
right lies, his subpoenas,refusal to honor this court’s to

benefit,now be turned to his and while we cannot ascer­
precisetain worth,his net we are satisfied that his vari­

includinginterests,ous arrangementsbusiness his with
giveVu,Ms. Van him access to substantial assets. In

determining punitive damages, evidence of net worth is
mandatory. Moriarty,not 1228, 1240Shiner v. 706 A.2d

(Pa. 1998).Super. relevant,To the extent that it is we
find presentedthat the evidence on Jacobs’ net worth
provides us with a sufficient basis to determine the

punitive damagesamount appropriateof to Jacobs’
punitive damagemeans. A million,$1award of based

on all the factors which we are allowed to consider in
arriving punitive damageat a award, is reasonable and
proper in this case.

IV. CONCLUSIONS OF LAW

(1) pursuitsJacobs’ expenseof his self-interests at the
minorityof the shareholder’s interests were a breach of

fiduciary dutyJacobs’ to Viener.
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(2) cash, equip-ofJacobs’ covert diversion NGN’s
machineryment, for his own self-and financial resources

caused to the destruction ofor contributedinterests
profitable apparelthe businessesViener’s interests in

by family.capitalized Viener’sorfounded
(3) system-ais to relief as a ofViener entitled result

by majorityimplementedfreeze-out shareholdersatic
and Rush.Jacobs

(4) applicable date31,1994 is the valuationDecember
the Viener’s interests in NGN andto determine value of

RGC.
(5) agreement inapplicableis in de-The shareholder

termining the Viener’s under the factsvalue of interests
case.of this

(6) Expert applicationEdward Wilusz’ of conventional
yearspriortechniques to income for NGNvaluation four

and RGCand combined financial statements of NGN
RGCto the value of NGN and aswas sufficient estimate

31,Decemberof 1994.
(7) Applying percent own-35 discount to Viener’sthe

illiquid-adequately takes into theership interests account
minority atmosphereshares,ity the adversarial ofof the

contingen-anyproceedings, andthe known unknown
any1994, impact31,of December which couldcies as

percent ownership interest infrom Friedman’s 25result
any negative impact RGCwell as losses fromRGC as

inhave on the of Viener’s interest NGN.would valuation
(8) Accordingly, is million in$1.2Viener awarded

reflectingdamages,compensatory the discounted value
ownership in NGN as of De-his interest and RGCof

31,cember 1994.
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(9) creatingThe nature of the conduct of Jacobs in
company policyfraudulent toschemes circumvent is

outrageous.

(10) divertingThe nature theof conduct of Jacobs in
equipment, machinerycash,NGN’s and financial re-

facility theysources to Ms. Van Vu and the offshore own
together outrageous.is

(11) significantThe harm caused to Viener is because
businesses,he has lost his financial ininterest these the

family legalitself,business and has incurred substantial
bills and other debts.

(12) damages appropriate punishPunitive are to Jacobs
outrageousfor his conduct.

(13) Jacobs has structured his financial affairs to limit
punitive damages nothing.the award of to little or

(14) wealthyJacobs is a man with access to assets
$4worth over million.

(15) fixing ap-The court will not be deterred from an
propriate punishment fullybecause refused toJacobs

prospects.worth,disclose his current net income and
(16) punitive damages necessaryAn award of is to

punish Jacobs for his conduct and to deter others from
engaging in like conduct.

(17) adequate punishmentAn award of million$1 is
Accordingly, followingin this case. we enter the decree

nisi:

DECREE NISI

April non-jurynow, 24,2001,And after a trial on dam-
ages, foregoing opinion,and in consideration of the the
court an the in$1.2enters award in amount of million
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George againstViener,plaintiff, and the de-of thefavor
duty,fiduciaryfendant, Jacobs, and afor breach ofNeal

uponimposed Jacobs for thistrust is Nealconstructive
amount.

damagespunitive in theordered thatIt is further
plain-themillion are awarded in favor of$1amount of

defendant,George againstViener,tiff, and the Neal
outrageouspunishJacobs, to and deter Jacobs for his

conduct.
post-trial motions are filed to the decree nisiUnless
days the date of service of saidwithin 10 from and after

upon parties, the decree nisi shall becomedecree the
course.absolute as of
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