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Lynch.Lynch and Juliav. John ClarkeBernard

1819,city parents, duringJ. L. the of New-York in of alien theirwas bom in tem-
year toporary sojourn city. thein that She returned with them same their

country, alwaysand resided there afterwards.native
held,toas she of the United States.It that was a citizen

lands,law, byof precluded inheritingThe the are fromrule common which aliens
prevails New-York.(a)still the statein of

descent, state,by by municipalThe to real ofright governedestate is the law this
mayand legislaturethe toenable aliens inherit. But while the law remains as

is, inherit,questionit now the right uponon the to must the oralienageturn citi-
zenship personof the claiming tb the heir.be

right citizenship,The of alienage,as distinguished rightfrom is a national or con-
pertainsdition. It to the sovereignty, States;confederated the United and not

to the individual states.
important deeplyIt is more politicaland inmore felt reference to rights, than

to rights property.of
States,Under the Constitution of powerthe United the regulateto naturalization

is in Congress, Congressvested and since has subject,legislated upon the the
powerstates to act regardhave no in to it.

law, New-York,Neither the common nor the statute oflaw the state of can de-
Lynchtermine whether orJulia was was not an alien.

Colonies,policy legislationThe and of the from the earliest timesAmerican until
revolution, adaptedthe towas foster andimmigration, uponto foreignersbestow

ofrights subjects.all the natural born policyAnd this continued unchanged in
states,original theythe bythirteen while were united the Articles of Confedera-

was, extend,tion. The uniform tocourse to abridge,not the ofright citizenship.
law, by persons,The common which all the king’s allegiance,born within became

subjects, were parents,whatever the situation of their became the oflaw the
colonies, theyand so continued while were connected thewith crown of Great
Britain.

states,It thus the law of each and all of thewas at the Independ-Declaration of
ence, effect,and so until theremained national constitution went into that a

territory ligeance respectively,childbom within their and ofthough parentsalien
therebytemporarily;were abidingwho became a citizen of the state of which

a native.he was
States,of the asThe Constitution United well as those of all the thirteen old

states, law,pre-supposed the existence of the common and uponwas founded its
principles, theyfar toapplicableso as were our situation and govern-form of
ment, extent,to principlesAnd a limited the of the prevailcommon law in the

States, system jurisprudence.as a ofUnited national

(a) statute,aModified recent ofby 1845,Laws 115.Chap,
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subject,compact, a nationalsubject alienage, under national becameof theThe
by the United States.principlecontrolled co-extensive withmust be awhich

citizenshipdeclaringcongressional provisionis no orAnd as constitutionalthere
birth, by law; and from the neces-by regulatedbe some rule of nationalit must

case, existence ofthat have been coeval the thesity of the must with.rule
Union.

states,subject, inprevailed governingwhich all the became theon thisThe law
States, ofor common law of the United when the union the states wasprinciple

consummated, separate legislation pointand on thetheir was terminated.
States, here,the law of the United that children bomtherefore areIt is citi-

zens, any politicaltoregard the condition or ofallegiance parents.theirwithout
are, theory, born allegiancein within the ofof ambassadors the sovereignChildren
dorepresented, and not fall within the rule.power

Britain,law, in Great as country, is,established well as inBy as thisthe there of
cases, Thus,many allegiance.a doublenecessity, in where the citizens of the one

other;in andcountry, one,are naturalized the where issue are bom in the of
country.ofare citizens the otherwhoparents

Spainof and Portugal.lawis theSuch
law, of English parents,children bom abroad were subjectscommonBy the of the

3, 2, mare,Destat. 25 Edward St. natis ultraThe wascrown. declaratory of
law.commonoldthe

States,theSemble, children citizens of United althoughofthat bom in foreign
countries, provisionsthe ofnot within the act of Congressand 1802,of are
nevertheless, ofcitizens the United States.

countryof this in reference topolicy immigrants,benign tracedThe historically,
justiceand maintained.its wisdomand

bysustained to thepoint, legislationreference states,ofprincipal theThe by state
by opinions ofthe eminent statesmen judges,and andpapers, and writers on

law.constitutional
publicnational orthe law considered. It isof derivedrule law,The from the civil

countries,uniformly in the jurisprudenceheldnot ofis which isand founded upon
clearly theory.it defined innor issystem;that

naturalization,toCongressof relative statedlegislation historicallyThe and at
complainant.forarguing theby Radclifflarge,

10, 11, 12, 6,7, 8. 1843; May July 19,and6, 17,July Sept.and 1844. De­
5, 1844.Novembercided

this cause was filedinThe bill Bernardby Lynch against
forand Julia the ofLynch,ClarkeJohn purpose aobtaining

that Clarke seised ofwas the celebrateddeclaration Congress
atadjacentthe lands,and in trustSpring Saratoga Springs, as
forthereof, Thomasmoietyto an undivided ofLynch, formerly

of and thatdeceased;the thecity New-York, wascomplainant
to all theentitled interests which T.equitable Lynch had in the

. also aThe bill decree for a ofsoughtproperty. conveyance
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the for of rents andand an the sinceproperty, profitsaccount
the ofdeath T. Lynch.

The case :made the as followswasby bill, stated,briefly
T. and Clarke in from 1808Lynch were New-York,partners

till the death of the in were intimate,1833.former, They very
and reposed entire confidence in and Clarkeeach other; being
unmarried, lived in the Their firm wasof' Lynch.family

or wasLynch <fc and their 20Clarke, more,business for years
in thesoda and mineral firstdealing waters. They brought

water of the notice.into mak-Congress AfterSpring general
a trial of tothe resolveding water,taste for thepublic they

secure the control of effectedobjectthe This wasfountain.
between 1822 and costwith at1830, some and greatdifficulty,

in ofEarly the in the name1823, they transfer, Clarke,obtained
of a lease for a term of of On thetheyears, Congress Spring.
6th of alsowas(whichaJanuary, 1823, they procured deed,
taken in the name of of 97 acres of somewhatClarke,) land,
removed from the but the was ulti-spring, landintervening

ofmately purchased them. The consideration this deedby
was and it was$700, Clarke.paid &by_Lynch

On the 18th of obtained from the thenJune, they1823,
owners of the ofa lease in the nameCongress lot,Spring

for thirteen rentat an annual of From thisClarke, years, $30.
time their in theforward, they Congressenlarged dealings

water to an the sameimmense and continuedSpring extent,
till the ofdeath Lynch.actively

ofOn the 22d the lot onthe ownersApril, conveyed1826,
which the is to for the considerationspring situated, Clarke,
of waswhich & Clarke.$7,500, paid by Lynch

of ofOn the 16th aJune, conveyanceobtainedthey1829,
the a few feet ofthe line of was withintract, whichadjoining

werethey ap-the This was made becausepurchasespring.
of thecurrentthat some in the subterraneanprehensive change

tract contain-to this land. Thewater remove themight spring
wasto and theClark, priceed 245 it wasabout acres; conveyed

and the resi-down,Of this wassum,$16,000. $6,000 paid
andannual with annual interest;due in two instalmentsequal

ofwas the checks the firm.the whole paid by
74i.vol.
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theOn 3d of obtained ofFebruary, a1830, they conveyance
another their first andtract between secondlying purchases.
The was and was the deedprice by firm. The$1,500, paid
was executed to Clarke.

The forreason the deeds in Clarke’s thattaking name was,
he was and couldunmarried when withconvey portions, sold,

the wife ofwhereas and oftenfacility; intemperate,wasLynch
ofmade when called to in the executionjoindifficulty upon

of landsdeeds. The othercontemporary conveyances belong-
to the were taken in name.firm Clarke’sing

toafter the of the Clarke removedpurchase Spring,Soon
has resided andand since superintendedSaratoga Springs,

there. in the name of thewere conductedTheythe operations
in where the salesLynch New-York,remained principalfirm.

incontinued thereand the businessmade,of the werewater
thatsoThe became very profitable,the same name. Spring

toand thence the thedeath, time,before fromLynch’s present
exceeded a$20,000 year.from itnet income

in anddied withoutJune, 1833, intestate,Thomas Lynch
inno heirs this and all hiscountry,He left relativesissue.

Bernard who wasLynch,aliens. The hiscomplainant,were
to the United States in and was1834,came naturalized■brother,

of instate,this an1841,1839. The actlegislature passedin
estate ofto the real Thomas in thehim sameentitling Lynch,

thehad a citizen at ofas Bernard been deathif Thomas;manner
of andthe claims of heirs thehowever, Thomas, exist-saving,

of Julia Lynch.ing rights
a of Patrick whoLynch,was wasdaughterJulia aLynch
and died in Ireland before theof death ofThomas,brother

from to thisIreland withcountrycame herJuliaThomas.
15 of1834. She was then aboutinuncle, Bernard, years age.

an act for herof this state bene-passedthe1839, legislatureIn
foract theto the reliefsubsequentsimilar in its provisionsfit,

the in it wasthat inonly savingthe exceptof complainant,
oflaw Thomas Lynch.of heirs atfavor

that Julia had never been andnaturalized,billThe alleged
ifreal and sheto of the wereany part estate;was not entitled
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thatto fourth And Mr.only.was oneentitled, Clarke,it part
aof had setsince the Thomas claim that heupdeath Lynch,

the of and of allwas exclusive owner the theCongress Spring,
lands as mentioned.purchased before

thatMr. in the atClarke, statedanswer, purchaseshis Sara-
and at his forwere all made in his own and histoga name, risk,

sole the refused tobenefit. That had from outset, partici-Lynch
in for decried it. Thatyearsthe andpate manyadventure,

out ofpaida wasconsiderable of the thepart purchase money
funds of loaned to himthe wasfirm, moneybut that the by

heand hadfirm,the the of itrepaidwith concurrence Lynch,
administrator. Heall to alsothe firm and to allegedLynch’s

that of the United and in-States,Julia was a citizenLynch
real of Lynch.herited all the estate Thomas

that she was a nativein insistedanswer,Julia herLynch,
all the real estate whereofand as such inheritedcitizen,born

to waswas or which he enti-seised, equitablyThomas Lynch
ofbythat the act theShe moreover claimed legislaturetled.

whole to the exclu-she entitled to the propertyher wasfavor,in
of the complainant.sion

andanswers,to the cause waswere filed theReplications
ofmasson a voluminousto a hearing documentarybrought

evidence.otherand
of Julia atcitizenship Lynch,turned thethe case uponAs

needless to stateit is deemeddeath, anytime of her uncle’sthe
of theto the purchasesrelative property,of the testimonypart

in favor oftherein Thomasthe trustallegedand resulting
Lynch.

of Lynch,the JuliacitizenshipuponThe testimony bearing
cause.thethe court upon decidingthus summed up bywas

Ireland.domicilled inBritish subjects,Her wereparents
till the summerremainedthis in 1815,to countrycameThey

in thebomJulia wasto Ireland.then returnedof 1819, and
took herof Her parents1819.of in theNew-York, springcity

aftertillIrelandremained inand shereturn,theirwith onthem
fa-of herthe sojournDuringLynch.the of Thomasdeath

Herfor him and rent.ahired farm thepaidther here, Thomas
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father the for afarm but it is that he wasoccupied time, proved
contented here. One witness testified thatnot Patrick Lynch,

towished return to(Julia’s father,) always and that heIreland,
this did not well with histhought country agree very health.

It does that he evernot declared his intention toappear become
a citizen under the act of or everCongress; expressed in-any
tention to reside here Some after he re-permanently. years

toturned he hereIreland, came on a withoutvisit, hisbringing
wife or of his remained short ofany ;six months andfamily;
then returned to where he and his wife toIreland, continued
reside until their death.

The cause term,was to a at the July (inbrought hearing
and was1843, the title of ThomasNew-York,) fully argued upon

to theLynch atpremises TheSaratoga Springs. argument
six Inoccupied the assistant vicedays. September following,

onchancellor, the case for sotaking became im-up decision,
withpressed the of the the citizen-importance question upon

ofship Julia wasLynch, (which in notalthough argued July,
then made a very that he theprominent coun-point,) requested
sel to that anew.argue question The further wasargument
made in and the was towriting, point submittedfinally the
court in September, 1844.

The cause was H.argued S.by Mack Jacob anday, Radcliff
Samuel for theSherwood, G.complainant; M. CharlesSpeir,
F. andGrim, Murray for theHoffman, defendant andClarke;

L.A. forRobertson, Julia The of theirLynch. report argu-
ments is limited to the as to ofpoint the Julia L. to inherit.right

S.Hay for theMackay, complainant.
It is that ofcontended, was the time the deathJulia atLynch

of Thomas and still of the UnitedLynch, States,anis, alien
and is thereby debarred the ancestor. Thefrom frominheriting
case is in effect this ofthis, countrythat Julia was bom in
alien or inparents, sojourn it,theirduring temporary stay
without the ofintention of it the countryon their part making

■their The their alle-adoption. whileparents here, retaining
to the of andgiance land revertendi,their animusbirth theand
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of it asto with theresumingit the designreturningactually
and whereand permanent abode, theyof their continuedplace

ofthe their backon eve goingbeen bornJuliadied. having
as considered,then so (legallyand was young,went with them,

infantof existence—an inherleast,) veryto insensibleat be
not naturalized.She has beenarms of her parent.the

under theseLynch,is that Julia cir-The thenproposition
ofwas is an the United andStates;and alien forcumstances,

of the it will reduced tobetter illustration be thesubject,the
points:following

or nationalThat dependen1st. alienage citizenship, character,
is not to beis a national that affectedpolitical right; bywhich

ofthe of state thelaw, or laws any particular Union.municipal
ofThat the power2d. accordingly, legislative effecting

ofnaturalization, and also who are or are notdeclaring
the toof United States, exclusivelybelongs Congress,citizens

of ofnational virtue the Constitutionthe thelegislature, by
United States.

on thehaving3d. That where-legislated subject,Congress
for a orcase that existed,it has not provided mayever occur,

or law,national whichto public oughtresort must be had alone
to it.govern

tois and absurdit both decideimpracticable4th. That the
of it islaw; asEnglish especiallythe onauthoritybyquestion

ofof common law this sono the state, beingthis subject, part
constitution.itswithinconsistent politicalfar,

the case as the ofThat this is more especially question5th.
to the ofthe last resort head thein federalalienage belongs

the States,Court of Unitedthe which re-Supremejudiciary,
orthat of otherlaw, England anyno common country,cognizes

as rule of action.its
has beenno of that onpassedThat theCongress6th. act

the,affects ofcasecitizenship,of naturalization or Juliasubject
of theillustration legislativeand such as furnish anyLynch,

an alien as;on her to be doessense the show thesubject,
itson owncases,law corresponding affecting subjects.English

whichlaw,to furnishesThen theby public7th. recurring
toof is an alien the Unitedrule clearly States,Juliadecision,
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of andthat in alienagethe questions citizenship,on principle
the condition of thethe follows political parent.child

is no such as a ofI. There citizenproperlything, speaking,
the or asUnion,state of of, contradistinguisheda independent

of Itthe United States. is to con-impossiblefrom a citizen
ofor which a a statecitizenany rights mightceive privileges

which he as a citizen,or under laborhave, any disability might
ofstate that would ourlaw, govern-from a undernot, system

to his duties and andparamountment, yield obligations, rights
of a citizen of the United States. And whereverprivileges,

“ are laws orthe terms citizens a used in the consti-state”of
torefer such who to abidetution, they in ornecessarily happen

theirwho have domicil in the v.state, Lessee Gal-(Cooper’s
3 C. C.Wash. R. the termbraith, citizen here546,) being used

the sense ofin It doesmore inhabitant. not mean such who
their to inowe the stateexclusively political rights which they

If are arethey all,live. citizens at Americanthey citizens, and
orNew-York citizens. What is fornot contendedVirginia is,

is no anthere such as exclusivethat thing parent government
ofstate the or an ofin exclusive citizen a stateany Union,

to alone.the state Theallegiance citizenship,owing therefore,
we in to the of thisspeak,of which reference people country,
the of is thelegal questiontouching alienage, whichcitizenship,

the to theof the citizen Unitedallegiance States, as theimplies
ofand Itsource is inpolitical power. thisparent government

he abroad,that is known and it is thatcharacter in hecapacity
as a when he hashis to dorights citizen,asserts occasion so,

in lands or own.either in his This is a con-foreign necessary
of the of theConstitution United ofsequence andStates, the

ofnational fabric itgovernment asreared; well apresenting
source of asnational at apower home, national foreign exterior

abroad.
The andnecessary result of is,unavoidable this that in con-

the of orquestion alienage we cansidering form nocitizenship,
of oridea the relation of alienpolitical so far as itcitizen, may

in itaffect the case but as regards the of thehand, in-position
towards the national governmentdividual of the United States.

R.(3v. Dupont, 242.)Shanks Peters’
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Peters’(3 R. 190,)v. Sailor’s Snug Harbor,In Inglis
an infant,of was decidedcharacter John Inglis,the national

that followed theof it condition oflaw,on publica principle
the childsubject,a Britishwho was under­beingthe father,

and thereforeto,referred ofincapableat theage period making
his orcountry allegiance.an election of

what is contended for trueIf be intherefore, reference to
arelation citizen of thiswhichthe bearscountry andpolitical

the United States and itstowardsbears nationalonly govern-
aboveof the cases cover thethe principles wholement, ground,
lawthe either ofand exclude ormunicipal England of that of

states of the Union,of the from theany governing ofquestion
This is aor dictate ofcitizenship.alienage common sense

toof the orand Left actionjust policy. direction of mere
rule that be establishedlaw, any might onmunicipal the sub-

of bewould seldomject decided onalienage, those general
orof thatprinciples political right areexpediency tonecessary

ofthe themaintain citizenconsequent privileges on a respecta-
or for the ofble basis besides; therightproper citizen and of

his the of hisnation in orquestion alienage citizenship, foreign
countries or their citizens are often interested in its es-proper
tablishment.

II. In theaccordance with aboveprinciples thestated, Con-
thestitution of United States has very appropriately conferred

on the of a uniformCongress power providing rule of naturali-
stateas a matter not of orzation, but ofmunicipal, national

concern.
Before ofthe theadoption the severalconstitution, states legis­

lated on the and declared whosubject, were or were tonot be
considered Kent’s Com.citizens. And(2 indeed for73.) a long
time several states actedafterwards, claimed and on the solecism,
that retained a concurrent with thepowerthey national legis­
lature on But it issubject.the finallynow settled the de­by
cision of Court ofthe the UnitedSupreme States, that the
power of naturalizationpassing laws, tobelongs exclusively

virtue of theCongress by Constitution. v.(Chirac Chirac,
2 Wheat. R. United States259; Villato,v. 2 Dall. 370.)
That a of nationalsystem shouldnaturalization be uniform,



592 CASES IN CHANCERY.

Lynch v. Clarke.

leftto the could- not bebelongs itself. But itvery system so,
to of thethe action 26 states of Union. Besidesdiscordant the

“ of each statethe Constitution declares that the citizensthat,
of theentitled to all the immunities citi-shall be andprivileges

of be effected withoutzens the several could notstates,” which
toof from a source superiora naturalization emanatingsystem

stateand thecontrolling legislatures.
ofto of the instancesThis is someexemplified by referring

whoa law of all werepersonsstate legislation. Louisiana,By
the of of the consti-the at the adoptionresidents in state time

Curtis&. vol.(Hil. Dig.,of that are deemedstate, citizens,tution
a statute of Lomax(1 Dig.,By Virginia, p. 5,)title1, Alien.)

arethat the of conferredcitizenship upondeclared all rightsit is
intoshall thealien whoenemies, migrateother thanpersons

alsointend to reside andand make oath thatstate, they therein,
Butan of to the commonwealth. suchtake oath fidelity

in ifof other states notnot the citizenshipwould enjoy rights
naturalized.otherwise

a rule ofof uniformestablishingIn theexercising power
incident,asassumed a thenecessarynaturalization, Congress

and underof some few instances whatwho,indeclaringpower
should beclasses of consid-persons,particularcircumstances,

isconsidered,ered which nothingcitizens, however, properly
who withoutof of naturalizing such,more than one the modes

aliens. in theUniformity,the would have remainedprovision,
tosense of does not therefore have meantthe seemConstitution,

a the wholegeneral unqualified uniformity, running through
or classes. Thisa of be-degreesbutsystem, only uniformity

of incame in of the situationdiversitynecessary consequence
theirthe of and di-consequentthegeneral country,population

so that one uni-versified claims to generaltheir rights,political
form of wouldrule of citizenshipadmission to the privileges

“ and to thenot have here,been were nativeSomeproper.
and residedmanor emigratedothers bom hadborn;” abroad,
And Ameri-some were of alienhere; bom buthere, parents.

some ofabroad;cans had had been bornby birth, children who
others were daily arriving.these were of othersage, not;

Itof States.theSome had actionbeen naturalized theby
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that some of these classes ofwas obvious therefore, persons
ofat to a politicalwere entitled once greater degree privilege
orothers. He hadhere,than who had been born long resident,

arrivedmore claims than one who should have butthe yester-
or soldierwho thereafter arrive. The whomightday, fought

or thethe who assisted in constitu-for, establishing,civilian
tion of adventurer. Eachthe rather than the comingcountry,

thereforeclass of the of the inmassgeneral population received,
the and measure of con-it,distribution of its sharethis power,
ferred on from the acts ofThis willCongress. appear Congress.

III. Thus it to whom alone itis clear that Congress, belongs,
so beenhas acted on far as it has neces-exhausted, judgedand

and ofthe of a of naturalizationsary, rulepower establishing
ofthe and the character thetocitizenship. times,Looking

the ofmen of after formationleading immediatelyCongress,
toand is be col-authoritythe much instructionConstitution,

lected and did not on thefrom what what they do,they did,
subject. of commentaries on theTheir stand in theacts light

the citizen. hadthe ofConstitution, rights Theyand political
and under-the of the expositionadvantage cotemporaneous

of thosemany them,of the andstanding constitution, were,
of thewho and drafting import-had theespecially preparation

andterm;laws of thejust juristsant in the sense; politicians
to Someperform.undertookcivilians, theyinstructed in what

in ofversed the lawsof them practical lawyers, peculiarly
subjects. When,and the ofEngland, political rights English
on the ofsubjectwe theirfind them intherefore, legislation

that havefor a case musttocitizenship, provideomitting
not to con-to we are hastilyor thatexisted, occur,was likely
the butin legislature,clude that it was even a omissuscasus

of thethe view leavingan withrather omission from design,
of whichto rules public law,case the of theoperation general

andthe case;governedas knewtheyenlightened legislators,
Ifwhich he labored.to the underthe individual, incapacity

of estab-did not think to theadopt policy Englandthey proper
are not sup-lished her laws in to a theysuchby case,respect

abutto have so ordone inadvertenceposed through neglect;
in-theymarked is to thatit,be inferreddesign rather from

75vol. i.
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tended to leave the alien in that justinstance hewhere was,
toand tohimcompel work his toway thecitizenship through

orprobationary other thesteps prescribed laws. Cases likeby
the mustpresent have andexisted presented themselves to their
consideration. wereThey not obvious andonly butprobable,
the case is mentioned in theespecially manualBlackstone,
of inthe the correlative case of children inday, born England
of silent on such a andforeign parents. Being case, under-
such without that thecircumstances, saying child should be

a manifests the justconsidered to leavecitizen, himdesign
was as towhere he his rights that such anpolitical ; arguing

must evidence at a ofgiveone his own devotion toproper age
ofthe the ifUnited States; had ingovernment especially they

alien have no ofview that the intentionparent might becoming
withan American his tomight,and returncitizen, offspring,

whenthe child togrownhis manhood withcountry, leaving
of a thesubject of toevery feeling government, visitforeign

andwith the of apretensionsthis nativecountry bornclaims
is In thethis case. ofcitizen which such; case, therefore, any

as theby Congress this,omission ordesigned general public
rule of decision toonly properlylaw is the theapplicable sub-

be shown.as willject,
not on such a subjectIY. We could to a morego enlightened

to should wewhat othersource, and Not as hasapply?
to laws of inthe the statemunicipalshown which thebeen

toto occur. Not ormight happen surely Englandquestion
Is it not to searcha in theabsurditylaw. blackgrossEnglish
of in as darkened theEnglish law, ages,lettered amongpages

for cases theestablishingof tyrants,” present“departedrecords
of and whichAmerican Chancellorcitizenship,political rights
“ ofthe anddormantKent calls principles Englishdoubtful

?” we reflect that all laws or adju-And whenlawcommon
to ofas theof ancient theirnations, political rightsdications

one unfitsided,andpoliticbenecessarily selfish,mustsubjects,
isto the absurditynationjust adopt; enlarged,a free andfor

we the monopolyno less when observe Englandand it appears
of ofto as well as most othersubjectsmake,has attempted

interests and national policy.heraffecting politicalthings,
of sub-dominions,all who in her whetherare bomShe claims



NEW-YORK—NOVEMBER, 5951844.

Lynch v. Clarke.

that should bindonor alien notjects any principle,parents;
soso much as just many peoplethe to thesubject government,

to fleets and andarmies, supplyof whom she has need man her
and once a subject,her work andshops, foreign possessions;

If toof thisshe denies the right expatriation.them forever
has at times to thepaidwe add the want of her policyrespect,

of men,in need andof whenlaws,our own citizens andrights
last war theof the betweencausewhich became the principal

ofof thebetter idea absurditya stillwe formcountries, may
asuch question.to decidelawmunicipalpermitting English

Desirous of en-States has a different policy.The United
to do onshe is it proper principles,emigration, yetcouraging
her but also into herself and own interests,as relatesnot only

other countries declaretherefore,to other nations. If,justice
are theirborn abroadsubjects subjects,children of theirthat the

of in which our law con-that is the case Julia Lynch,)(and
tonot for the United States declare otherwise. Ifit iscurs,

ofof children born here alienwe make citizens weparents,
ofthat other made chil-subjectscould not complain countries

there. If such children born indren of our citizens born this
offwish to shake the owe in conse-allegiance theycountry,

of theirof the condition must dopolitical parent, theyquence
so like other aliens.

on themust be decided same asThe ifquestion principles
Court of thein the United States.it were evenSupreme Still,

on the of the laws of this state,basis Englishconsidered com-
to excluded on thislaw is be it for; being subject,mon the

to and inconsistent thereasons with constitu-stated, repugnant
no ofso its thetion and laws of; by express exception, part

state.this
of laws of on the sub­To show the theabsurdity England

want ofto this and their adaptationcountry,whenject, applied
“ All children born outon theto views and subject;its policy
or thefathers, grandfathers bywhoseof the king’s allegiance,

as natural born sub­are consideredfather’s wereside, subjects,
unless their ancestors wereto all intents andjects purposes,
Cress. 1 Black. Com.& 229; byor Barn.attainted banished.” (2

5­ 4Stat. 7 ch. Geo.II.Ann, ;2 Kent’s Com. 39;Christian, 373;
Edw. III.)2521;12 Geo. ch.ch. III.21;
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acts ofour of 1795 1802 on theBy Congress and ofsubject
there are similar chil-naturalization, provisions declaring that

out the are todren of born of United States be consi-citizens
far,So the rule is and and con-just,citizens. inproperdered

to that of making the condition andformity public law, political
of the to follow that of thechild, But notallegiance parent.

if Co. Bl.content with Calvin’s case 1 Com.this, (7 10, 369,)
themakes the law on as is contended it alsofor, is thesubject,

of that in thatlaw children born of alienEngland, country
held to beare natural born which comessubjects;parents

the that herselfto that rule establishesthis, Englanddirectly
to the birth of child ofas a in Britishparts, subjects,foreign

when adoptedout of the otherby any nation,king’s allegiance,
as to the rulenation, byis such which renders a childdestroyed

ofthe of Britain,born within dominions Great foreign parents,
Julia is asubject. ‘Lyncha British This herself subjectvery

of Great the admitted bothbyon countries.principleBritain,
citizen,can she be an American on theIf how ofso, authority

1or other lawanyBritish
weThis a case ifis in which adopt Englishtherefore law;

take it as and then as inwe must it birth herstands; country
of this renders the issue afrom citizens Britishcountry, subject,

our of which declaresit act thatrepeals children ofcongress
arecitizens abroad citizens.American born

children of citizen bom ofparentsThat the out the country
citizens, isshould be considered asreasonable; they should en-

of their thethe condition andparents,joy political government
to the of thecitizenshipshould have the childright born of

owes duties ofto whom it the Butprotection.parents when
ofare not citizens thethe in whichparents country the child

them and theis and between theborn, government reciprocal
of andduties do notprotection allegiance exist, what just
or is tothere,motive declare toright such be citizens?offspring

ofis one thoseThis then thatquestions torequires be settled
of a rulethe broad basis from sound,on consistentgeneral na-
the andand sense reason of thetional polity, Thething.

from the fact that thearising weregeneral presumption parents
to theat of the birth aliens is,the time that theirgovernment
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If thethe wascountry otherwise, contraryinstay temporary.
ofa their in-be made in court recordby declaringmay known,

in the sus-hand,the now ispresumptiontention. And in case
fact did not declare their intention.the thatby theytained

the of theirwere absent from place allegiance,The parents by
of their and remainedsovereign,the consent thisinimplied

itsofthe and asby courtesycountry permission government,
that this case referred tosubjects. So must be theforeign same

that would when the birth was while theprinciple govern pa-
rents were the in orcountry, onpassing through itinere; being-

in or ofshipwreckcast mistake the latitudethrough in navi-
on andshore, nolensgation, fortuitously volens detained in the

until could or wherecountry they re-embark; it havemay
seasoccurred on the whilehigh themaking foreign inport;

all can be thatwhich it the birth outcases, pretended of the
of the would render the childallegiance parents, a citizen or sub-

of theythe of which have thusject country may been the mere
and 1sojourners Andtemporary involuntary yet where is the

difference in between these instancesprinciple and the present
The if waslongercase. still astay, continued, mere tempora-

of theresidencery parents.
To that no matter under whatsay birth, circumstances,

of oralien is theparents not,whether best and most conve-
of istest not thenient citizenship, meeting question. Universal

or should decide as the inpublic it,law rule truth affects the
ofand interests nations.policy

to take ourWe are apt onimpressions andalienage citizen-
offrom readings authors.ship, English This is inimproper

the political ofconsidering rights Americans. English laws
ofthe mererespecting rights persons and of things, may be

atthe same London and New-York. In thejustly one case
ofthethe thecontract, policy charterinsurance, &c.,party, the

and their all stand therights, andparties same, sustain their
to onerelations in theanother; other not.proper

theChancellor Kent that section of thesays, statute of 1802,
to children bornof citizensrelative abroad, only toapplies those

or the time ofexistence before at thein and not topassing act,
so thatbecoming citizens;born after theor statuteafter will



598 CASES IN CHANCERY.

Lynch «. Clarke.

out for subjects.in run itself the want of If totime, permitted
from I ofdiffer such think the intention theauthority, legisla-

ture cannot be and that the act to all futuremistaken, applies
subjectcases. the of the im-Considering matter itsenactment,

to the at of forabsence all reasonportance large—thepublic
to theits and in truthoperationlimiting existing population,

forthe to the afternecessity it borngreater applying race, pro-
from the of intercourse which wouldceeding probabilitygreater

tobecome unavoidable between two itthe countries; appears
of the tome, that the terms act are to Ameri-sufficient thegive

can then and thereafter as a masspopulation existing,'considered
ofor of of the benefitpolitic body perpetual duration,people

the that the theand words which learned Chancellorlaw;
toseems think such mere as wouldonly supplycitizensimply

the thetense of are mostpresent act, sufficient, perhaps proper,
to secure to successors the of thepersonaltheir mere advantage
rule. It is a act. orpolitic Notpurely directly necessarily

is toand like a or the mem-grantingpersonal, right privilege
bers of or ina which shall becorporation body politic, they

to ofsubjectsreferred as the the which wouldenactment,
ofenure for the theirbenefit successors.

The and learned citedwas on thegreat Chancellor, argument
for Commentaries,in that citizens were orhis alienssaying

wereand that natives all bornnatives, persons juris-within the
of States. As adiction the United it is truegeneral definition,

it that arestated,as but thepresupposes parents themselves
in a situation to to theso as to be thecitizens, child bene-give

fit of condition. Where thetheir own arepolitical parents
stillif constitutesaliens, mere birth thecitizenship, parents

some ofmust evidence the renunciation ofsurely give their
or of totheir becomeintentionforeign allegiance, citizens.

Y. The rule is more tolegal be discardedEnglish especially
this makes thein which ofcase, from children aliensubjects

born their asin the is one of na-dominions,, questionparents
involves oftional and the thecharacter, right andpolitical party

of the under the constitution and lawsarising ofgovernment,
therefore,the and in the lastUnited resort toStates, belongs

of theCourt whichStates,UnitedSupremethe recognizes in
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law as ofno case of authority.the common England binding
“as toit,Chancellor Kent does indeed consider civil cases, open

to Kent’s Com. 338 to thewhetherconsideration,” (1 342,) Eng­
ofnot action forlish is the rule thatcommon law andcourt,

it as a rational tosystemrecommends itsstrongly adoption.
But is that there is noMr. clear common con­Duponceau law,

as a source thesidered Unitedjurisdiction, controllingof
States courts.

Then this the on thequestioncourt must decide same prin-
on which it in thewould be lastciples resort,decided which

must be reference to law.by public
VI. In the haslegislation Congresswhich made on the sub-

ject of and has beennaturalization, donecitizenship nothing
or said in on a case like that of theexpress terms, Thispresent.
is of the and amounts todecisivevery question, a virtual de-
claration sothat the bornCongress, isby person an evenalien,
unattended with the thatcircumstances here to ofbelong it,
the theparents retaining animus and ofrevertendi, actually

to their in of it.returning allegiance Thepursuance writers
on welllaw. were known to those whopublic framed the laws
of this hadsubject,on before theCongress theyand them Eng-
lish towriters their thiswith case.finger pointing very They
would then have if so it'had beendeclared theirit, intention,
that a child so born was to a ofbe esteemed citizen this the

of But leave itits mere birth. where thecountry they policy
and reason of law had settled unaffectedit, bypublic statutory

the child an alien. Or haveregulation; they may itthought
to of courts,best leave case to the asadjudicationthe the each

to tothan attemptinstance ratherparticular might arise, lay
ordown a would at once exclude himadmit,rule that from ad-

of a citizen.to themission, privileges
in andhad a case aseye regardedThat such himCongress

from several ofan a thedoubt,alien is clear beyond parts
of the ofbirth childrensubject.statutes the In the instanceon
is the correlative caseof citizens the United whichof States,

of(act Congress,on the did 1802,)same subject, they legislate,
one,a and inand becauserule, properfollowed the English

byBut the 4thlaw.of nationalwith the principleconsonance
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of it is that thethe act of of declaredCongresssection 1802,
of are shall their parentsaliens under whenage,children who

if then the United be con-naturalized, States,are indwelling
several 1. TheHere we perceive things.citizens.sidered

ofto follow condition the beingare made the parents,children
and their 2. only per-under issubjection.still Thispupilage

as their alle-longmitted as the children manifesthowever,
to the 3.United in theStates, by country.dwellinggiance

of ofenactment is children without sayingThe general, aliens,
theor in States. It immaterialabroad, United wasthose born

as ittherefore did not the discrimination. Thenrequireand
to include the children of aliens born a statute wasseems here,

for of such trans-the alien issue, bypurpose naturalizingrequired
of the tothe on his a theparent citizen,allegiance becominglating

ofhe here.fidelityassurance his ownchild, by dwellinggiving
theso strict conceive the that politi-did Congress principleBut

andchild,of the affected that of the sostate parent actuallycal
of withthe existence the onepoliticalidentified thecompletely

hethe alien even after shoulddied,that in case parentother;
his naturalization,the towards andtaken incipient stepshave

earnest of his to a hisintention become citizen; child-thus gave
beennevertheless aliens without anyhad benefitderivingren

so that it in thewas act ofact; necessarythe ofCongressfrom
as it that when andoes,to alien shallMarch, 1804, provide26th

toafter his intention become a citizen beforedied declaringhave
his andnaturalization, widow children shallactual be con-his

it is not saidcitizens. Here whatagain and itchildren,sidered
those here asmust include born well as others.therefore

of isthese enactments worthnecessityThe consideration.
to tohad been intended allude children ofIf it the alien who

from towith hishad come him the actcountry this, would
said but it of childrenspeakshave so; which in-generally,
all he have had orbom abroad here.maycludes There was

for distinction,areason and therefore none isno made. The
condition of the and the childrenparentinseparable controlled;

of thethe birth but theirchildren,not parentage.
§hisin afterLaws, 40,Justice Story, p. 46,ofConflict

apositionthe that bom in areciting English persons country
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ofsubjectsdeemed to be citizens or thatgenerally country,
asays, reasonable of rule seemthe would to bequalification

that it should tonot the children of who inareapply parents
itinere the orin who were there forcountry, abiding tempo-
rary as for orhealth, occasionalpurposes, business.curiosity,

VII. There is no law of the States thatUnited toprofesses
define in what the of ancharacter American citizen norconsists,
to exhaust the of naturalization orentirely subjectgeneral citi­

Itzenship. could not have done at the timebeen when these
laws were on the to the ofpassed subject, owing diversity situa­
tion of the mass of toinhabitants in theirgeneral respect politi­
cal so that no one rule norcould can thererights, then,general
now be in what condition themade, declaring precise qualities
of an American citizen shall ofconsist. Much the general

who are American was left toquestion, thenecessarilycitizens,
to settle and and the books ofjudiciary establish, of thereports

United States courts furnish cases on themany Butsubject.
ofthese are course insular a or lessin : de­greater degree each

on its own intrinsicpends frompeculiarity, which, in aexcept
few rules cannot be Forinstances, general drawn. the reasons
which have been we for our guidemust recurstated, whenever

ita rather to of which isoccurs,case national law, unnecessary
sourceto the frommultiply citations, considering which that

made it is clear that Julia is anLynchnow comes, alien. Vattel,
“6.ch. to the lawBy ofChitty, 19, 101,2, p. 105,by nations,

fathers,the of their and enterfollow conditionchildren into all
nothe of intheir birth thisrights ; place produces change par­

and of furnish reason forcannot itself anyticular, taking from
whata child nature has him.”given

This involves the which wasgreat principle evidently on
themind of it enactedthe whenCongress naturalization

hisretainingof the childVattel is allegiancelaws. in favor
awas andsubject,histo the of which parentcountry being

what naturetake hasawaytherefore cannot givenborn abroad
him of the Norparent. consequently willthe allegiancefrom

withinconsistent thisa condition natu-to assumehimit enable
to theallegiance governmentby claimingral and right,political

offor the acquisitionbirth, property, &c.,of his mere accidental
76vol. i.
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of the defend-motivethe is the onlywhich in instancepresent
andreasonnature,her whenin setting up citizenship,ant

it.national policy deny
condition,thatconstitutesconsidered, politicalWhat legally

Theor domicil.his residenceare the circumstances affecting
thewithinabidingdistinction betweenpolitical personsgreat

a tempo­makethose whoand to it andstate, owing allegiance,
out inis pointedin do not owewhostay it, allegiance,rary

16thState, passedof the of thisthe ordinance Convention
R.Johns.White, (20is stated in v.which Jackson•July, 1776,

con­mustand entitled to Two thingsis great313,) respect.
Com.(Story’sto make a the intent.cur anddomicil, fact
whoofConfl. L. sect. Pothier41, agrees,With thisp. 44.)

v.there must be see Manchesteranimo etsays (Andfacto.
Clarke,16 v.Mass. 230­Boston, Case; Harper’s Rep. 5;Eq.

5 C.Mason’s C. R. 70.)
The whole of the turns what from its politicalquestion upon

ofcharacter is the of the child of thethegist it, allegiance
to the ofalien orwhich begovernment, may irrespective place

locality.
Now there is fact in toevery the case before the court fortify

the hereprinciples stated, and call for the of theapplication
andcited,cases from which it that Julia did notappears Lynch

and notdoes owe toallegiance the United States.
That Julia isLynch a makes no differencewoman, in the

of the law. Aapplication woman is for any purpose requiring
as much bound to beit, naturalized as a man. It has been de­

in casesmanycided that their affects thethem inalienage
same manner as it does a man, whether as relates to the recov­

of or whatproperty else.ery v. 3 Johns.(Kelly Harrison,
Cas. 29; M'Daniel v. 1 M‘Cord R. Mick v.Richard, 187;

10Mick, Wend. 379.)
soIt is much of a distinct with that inpolitical her,right
v.Priest (16 Wend. it was that theCummings, decided617,)

wife bemight naturalized without the ofconcurrence her hus-
band.

caseThis must be decided on and how-general principles,
ever unimportant or harmless, Juliapolitically considered,
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will affect theLynch the decision of themay be, question
ofcondition all We cannot see howothers in like situation.

far this and all naturalization,other touching mayquestions
toextend at of consequencesome future and becometime,

of alien parents,both child in-government and Theparty.
toimical the of this country, accidentallyinterestspolitical

his tenetsborn in and imbibingafter educationit, hisobtaining
here and claimin the comeof theircountry mightallegiance,

to the andcountryseat in our an in feeling,a aliencouncils;
ofthe Juliain placea manits interests. Supposepolitical

he beor would eligiblecould vote at ourLynch; elections,he
of the Uniteda to of Presidentas native born citizen the office

1States
Julia isLynchFrom follows that aswhat has been shown it

is incapa-sheStates,tobeyond all alien the Unitedquestion
theof uncle Lynch,ble of as at her Thomastaking heir law

thetrust in in question.resulting property
estate. (Attor­of suchAn alien cannot be cestui trust anqui

title3 Ch. Com.20;v. Johns. R. Dig.General Sands,ney-­
4 Com. 62.)Kent’sUses, 6;Gilbert onAlien, 3; by Sugden, 5,

of other heirsfor the wantThe enforce thepeople may equity
119.)117,of Dubois, (5 Paige,escheat.way v.by Leggett

v. (3Hubbard R.Godwin, 514.)Leigh’s

also for theRadcliff,Jacob complainant.
the remarksfollowingto the foregoingIn addition argument

are submitted.
thatexpresslyThe Constitution of the States providesUnited

rule ofto a uniformhave establishshall theCongress power
frompowerThisStates.naturalization the Unitedthroughout

states,severaltheexist inIt cannotits nature is exclusive.
well settledis byThisUnion.and be thethroughoutuniform

276;ibid.49­ 12thibid.(2 ;269­ 5th;Wheat.authority. 259,
the authorities cited.)and3,3 Com. on theStory’s Const., p.

aby requiringwhethermode of this power,The exercising
shall be citizenswhoor by declaringof &c.,period residence,

Congressbe uniform.itimmaterial,isit, providedwithout
be no ques-cantheto exercise thereassumedhaving power,
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but it totion that them. no use there-wholly There isbelongs
to discuss what would havefore the hadtheybeen case if.

omitted to act on the subject.
of itIndependently this, be themay observed that topower

intercourse inregulate foreign has aresiding Congress bearing*
on the and as the ofquestion, the United Statespeople consti-
tute one of a numbernation, states,of in re-composed many

also this from the reason of thespects sovereign, power thing,
to asemphatically the ofbelongs Congress, therepresentative

and it is their topeculiarlynation, determine whoprovince
Itoshall be entitled the of Americanprivileges citizens. (See

have notTheycases exercised thecited.) only powerbefore
in their but thelegislative President andcapacity, Senate have

it in theexercised case of theby cession oftreaty Louisiana
toFrance the United which itStates, wasby by treaty stipula-

ofted that the inhabitants Louisiana should be entitled to all
ofthe and American citizens andrights privileges ; this treaty

ofthe Law the land. (Videis 8th vol. Laws theSupreme of
3d ofand the article theU. States, treaty, ratified 21st176;

1803.)October,
The vested inexclusively thepower being Congress, local

the states can haveof several tolaws donothing with it.
the of itTherefore, circumstance birth weremerely, other-(if
of the law of this or ofwise a the common ofpart state, law Eng-

the constitution of thisland, State,) can haveadopted by no
on the question.influence
the laws of not reachEven if didCongress itevery case,

the ofnot follow that local laws state shouldanywould govern
would tobe,cases. That introduce the inconsistentsuch and

which the torules, Constitution intended prevent.discordant
difficulties were andThese createdexperienced, em­great

under old which alsoconfederation,the providedbarrassment
the ofdoes,the Constitution that citizens each statepresentas

to all the and immunities ofentitledshall be citizensprivileges
several Oldthe states. 4th the Confederation.)(Articleof of

and embarrassments wellinconsistencies are describedThese
ofCom.,3 and were the cause thisStory’s p. 3, takingin

the States byfrom the constitutionpresent and grantingpower
Congress,toexclusivelyit
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to caseState do extend in-everyof the UnitedBut lawsthe
a mode whichThey byto reached. providebetended uniform

also fortheyandnaturalized, providebeadult aliens mayall
Thus thenaturalized. first actof who arethe alienschildren

Laws the26th,March 1790. United(Story’son the subject, of
to such declares that thosein children,76,) regardStates,

“ under the of 21being agethe States years,in Uniteddwelling
shall considerednaturalization,of also-be citi-the suchat time
was no distinctionHerezens of the United States.” between

or elsewhere.inborn this countrychildren
of the 29th 1795.act, January,The second (Story’s Laws,

a ofrequired longer periodthe last andact, resi-380,) repealed
contained the same&c., butaliens,for adult provisionsdence

to their children.with regard
18th,act on the June 1798.subject,The next (Story’s Laws,

a still residence adult andlonger by510,) requires aliens, &c.,
thewith to their has broadregard followingchildren, provision,

“ that the children of naturalized under ofpersons duly theany
or who toof the United theStates, previouslaws ofpassing

ofon that the thesubject bylaw Unitedany government States,
one ofbecome citizens of said statesanyhave undermay the

under of 21 atlaws the the time ofbeing yearsthereof, age their
so or to theadmitted ofnaturalized, rightsbeing citizen-parents

inif the United be consideredship, shall, dwelling States, as
citizens,” &c.

theHere the in United and at theagain, States,dwelling
rule,nottime of the formparents naturalization, theonly but

for the ofby case children of whoprovidingCongress, persons
to the of thelaw on thatprevious subject bypassing any go-

vernment, have citizens one of themay become of any states,
theirunder the laws thereof, sense,indicate thatplainly&c.,

such wouldpersonswithout such a of notthe childrenprovision,
ofthem the first lawand thatcitizens,be after the onpassing by

the powerto exerciseand vestedsubject,the assumed inthey
andwhole to themthe thatexclusively,them, power belonged

statesof the several could haveor laws nomunicipalthe local
on the question.influence

1802,of 14thact the April, (Story'snext is theThe Laws,
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which all the former and850,) repeals with toacts, regard
minor children, the thosehas same as before cited.provisions

The next March ex-1804, Laws,act, (Story’s 942,)26th,
still of andtends further the thatprovidesrights citizenship,

the thewidow and children of who have taken inci-persons
whoand shallbeing naturalized,die beforepient steps, may

be considered on the oaths by law.citizens, taking prescribed
The next March sectionact, 3d, 12, (Story’s1813, Laws,

afterrelates to the thein United1304,) persons States,arriving
of the no to theclose then and has pre-war, &c., application

Laws,sent 30th,case. The 1813, 1354,)act July (Story’s
amends the last and whorelates to aliens were ene-act, only

the thenmies war.during
act of 1816,The March relates22d, (Story’s Laws, 1539,)

to a ofclass aliens and of the actparticular only, repeals part
toof as1802 and does notcertificates,&c., apply.
act of 1824,Another relates to minorsMay (ibid. 1973,)26th,

in the United States who are andarriving directs howaliens,
be naturalized theafter come to of 21they may they age years.
is no where a ofThere in favor childrenprovision whose

are not or who nothave taken thenaturalized, inci-parents
to be naturalized. Such children arestepspient intentionally

and canomitted, be naturalized after come to theonly they age
to ofof 21 the act 1824 lastyears, according mentioned.

the ofto no isaliens,With children distinction maderegard
those inborn the United and thoseStates,between born in a

The in favor of the minorcountry. provision childrenforeign
of aliens is in a of the acts abovenumberrepeated mentioned,

the same,and the is them touniformly requiring belanguage
in atthe United States the time thedwelling naturaliza-of

totheir entitle them to betion besidesparents, citizens;of
of ofthe sense as further in the actCongress, expressed June

noticed.18th, 1798, already
if a distinction so wasSurely, obvious it notcouldintended,

the attention ofescapedhave whilst theCongress, seve-passing
torelative theacts children of aliens. If intended,ral how

it have been for towould haveCongress iteasy expressed by
the ofchildren such aliens minors thebeing at tiiúe ofsaying,

arrival or to the Unitedtheir States.emigration
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orhere in abom areforeignwhetherchildren, land,All such
sameon the thefooting. Byplaced presenttreated andalike,

must have resided atnaturalized, least fiveto bealiens,rule,
of the acts aand someby pe-States, longerin the Unitedyears

which would havetheywas chil-during probablyriod required,
no isdistinction made between themhere,dren and yetbom

be no forchildren. There could reason suchand their other
here ora whether born elsewhere can-for childrendistinction,

to have choice in thenot matter.anybe competentsupposed
to be inthe minor thedwellingThe requiringqualification

the sense ofalso indicatesUnited onStates, strongly Congress
of orofthesubject. twenty yearsthe A minor evenage younger,

is if abroad for theresidingwhen his naturalized, pur-parent
or is notof other entitled to bepurpose, con-pose business, any

orhe bom out ofsidered a whether be thecitizen, in, country.
oftherefore, that his birth is notplaceIt is evident, regarded ;

make him a if bomfor that would thiscitizen, here,if provi-
been inconsistent with it. Thesion would have act of the

which the widows and ofchildrenMarch, 1804, aliens,26th by
the and die beforesteps,taken natu-incipientwho have being

also makes nocitizens,be deemed distinctionshall be-ralized,
this andchildren bom in elsewhere.countrytween And the

in to1824, directs,of the 26th addition the former-May,act
minors are not otherwisealiens,how whoacts, provided for,

ofnaturalized at the 21be age years.may
to have theThus exhaustedCongress appear subject, espe-

of ofminors,in the case the children it isand be-cially aliens,
forhave case that can occur withevery suchlieved, provided

toand as havethey thought pre-restrictions limitations proper
scribe.

ofis not theany regulationswithin havetheyJulia Lynch
anand alien.is,andmade, always was,

a to not reached of the actsanycase exist bysupposeBut
?it tolaw is be governedof whatBy CertainlyCongress.

law of normunicipal England, bythe common or thenot by
or other State.this,of anylocal laws

as theobserved,a before wholepower, affectingIt being1st.
of it isstates, obviouslya fitconfederacy independentasUnion
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and shouldthat the of nationsproper, and lawgeneral public
to isthe case. The whole subject,over theapply power

istherefore vested in and it is a whichnotCongress, power
part-which be anddivisible, may by Congress,exercisedpartly

or ofthe the local laws Eng-ly by states, partly bygoverned
or ofland, any foreign country.

the used discre-When assumed and theirCongress power,
on forin the if not eve-tion didlegislating subject, they provide

the result that thecase, inference and is,ry possible necessary
v/ithin the of such a are notpersons coming description case

were,nor intended tonaturalized be. are left whereThey they
to the it the exer-country;aliens affirmative or actualbeing

of the inbycise their which alonepower favor,Congress
make citizens.could them

writers on thisEnglish subject refer to their own common
toor and that aslaw, theirmunicipal only, and it seemsguide ;

of our own,some without much have followed theirreflection,
Chancellor in hisThus, Kent,example. Commentaries, (per-

more his theproperly speaking, digest 2 Kent’shaps, laws,)of
■has the39,Com. definition50, adopted English of orsubject

and alien. And he to discusscitizen, proceeds the English
and statute and ofcommon some the oflaw, acts onCongress

but withoutthe thesubject, touching orpresent con-question,
ofit in a national or aspointsidering view, exclusively belong-

the ofto the States.Uniteding Congress
the2d. commonBy English that(if inlaw, reality be

most absurd reason isthelaw,) giventheir in ofsupport it.
that the child ofbecause ansaid,It is alien bornbeing under

he therefore owesking’sthe toprotection, allegiance the king,
a natural born thatand is andsubject, protection areallegiance

At samemutually the it isobligatory. time, admitted, that
alien is entitled toparentthe and also owesprotection, tempo-

should theallegiance. Why ofrary the ofallegiance child an
extend further ofalien than that the parent? The one be-

and the othervoluntarily,comes subject to theinvoluntarily,
of the Iscrown. it not inconsistent toand absurdpower im-.

on the child an that does notobligation affect the ?pose parent
the that nakedEnglish law,If be the ofit circumstance birth
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constitutes a natural born it is to the ofsubject, peculiar policy
that nation when time thealone, she at the same claims chil-

ofdren also to her naturalborn abroad be bomEnglishmen
subjects. The forauthorities the audEnglish origin support
of this seem to refer todoctrine, Calvin’sgenerally Case, (7th
Co. when the facts in the there18th,) that andcase, de-point

do not thecided, conclusion.justify
Our acts of for and theCongress comprehendfully provide

and if we must is well remarkedpresent case; (asnot, rely
and enforced in the on theof Mr. law ofargument Mackay,)
nations for our on this for weand this also haveguide subject;
the ofhigh the Court of the Unitedauthority States,Supreme
and that of the best writer extant on or national law.public

ed.(Vattel, p. 101, 2, by Chitty.)

Gilbert M. for the defendant Clarke.Speir,
(After his views of thestating and thattestimony, insisting

wasLynchPatrick domiciled thehere, proceeded on assump-
tion that he was here dwelling temporarily.)

I. The to take and landright hold in this state is to be
determined the laws of this andby state, furnish thethey only

for therule question.governing
It will not deniedbe that to the time of ofup the adoption

the Federal titles to landConstitution, laws of alle­and the
were subjects ofexclusively thegiance state Bycognizance.

constitution the of thepower states has inbeen abridged only
who cannot Butdetermining inherit. the instate is supreme

canwho inherit. The states isdetermining of the onlypower
restrained the constitutionby in those it becamecases where

outto the ofnecessary thecarry objects general government.
12v. R.Saunders, Wheaton(Ogden 281.)

If tookJulia the land in of theLynch at the timequestion
tookshe it undercast, state,the laws of unless thedescent this

someor law of theconstitution, government, providedgeneral
It is notfor this case. therecontended on the thatother side

such oranyare But becauseprovisions, express implied.
“ thethere are law of nations andnone, public in disposessteps

bytheof the and are laid downcase,” following propositions
vol. i. 77
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to this. thethe counsel thencomplainant repeatedprove (The
Mr,offirst SeeMackay. ante, p. 589.)three points

of theis much in the fact that the UnitedThere force courts
in the control of wasCongressStates hesitated thatdeciding

of v.on the Collet,exclusive naturalization. See Colletsubject
allow the294.) It toDallas, shows a desire on their(2 part

on thisstates to continue exercise of jurisdictionthe their former
subject. Had citizensthere no forprovision naturalizingbeen
in the to laws.Constitution, would we have nationalappealed

a fairThat is and it be the inferencetest, will seen thatthereby
“in the ofcounsel’s viz: The declaringproposition, power

to a non-belongs is notcitizenship exclusively Congress,” only
to the first it at is-butsequitur proposition, thebegs question

sue. ofNeither the or caseauthority the thereason, inapplies
naturalization.

““ “The words born and aliens”citizens,” natural citizens,”
are used, (Art. 42., Sec. and the founders of the5,) by great
Constitution as substantive real whose mean­things, existences,

notwas known toing only clearly and understood those who
were familiar with first ofthe the commonprinciples English

oflaw, and the law of the colonies but formed aconsequence ;
of Ithe common of cannotpart the times. And con­learning

aceive of more than thatdoctrine “because there ispernicious
of thelaw United to inStates, which define whatprofessesno]

the ofcharacter an American citizen we must haveexists,”
resort to some on law to out. Ifauthority national find it the

ofaxioms the asvery law used the founders of ourby govern­
ment in its charter wereframing not thembycomprehended

wewhat can know of its ?objects and ends Butprovisions,
ofthe 1795,law seems to decisive. Ifpassed by Congress, be
lawnational in this to"governs matter, and this knownwere

it was to a statute thatCongress, unnecessary pass declaring
ofthe children American citizens born shouldabroad be

American citizens. Is it true that when the Constitution
and lawsthe are onsilent nationalany publicquestion,
or lawnational must alone determine it? have noWe law,

orconstitutional on the ofstatute, subject Whatexpatriation.
have the courts decided in ? athese eases Have in sin-they
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maximinstance followed the ornational law 1 Thegle public
“of the common law is nemo exuerepotest (2patriam,”

A. 1Alien, 2;Vin. Abr. Com. andChitty this isLaw, 118;)
of ourthe doctrine all decisions. v.Shanks Peters’(3Dupont,

1 Com.,R. Kent’s cases The242; and ofcited.) authority
law the ofis reverse this. sec. 22d­public (Vattel, p. 103, ;

2d 24­Grotius, ;ch. sec.Book, 5, 2dInstitutes,Rutherforth’s
vol., p. 41.)

the of the state of Julia tookNew-York, LynchII. lawsBy
time of the descentheld the lands in at the cast.questionand

ofthe common children bornlaw, foreign parentsFirst. By
to thewere citizens and owed allegiance govern­in England

It been intimated the court that thisment. having by proposi­
I a fewsettled,be well shall citeonly authorities,seems totion

this head is ofto the second under whichpointand pass more
here. Kent’s Com. Calvin’s 7(2 42; Case,39,importance

a­ on and casesCoke, Chitty cited, p.18 ; Descents, 33.)
errorthe other that the madeside,it was contended byBut

ofconsisted in the Juliarightdefendants, assertingtheby
not herand alle-uponto inherit, upon citizenshipLynch

I theall claim in case.yieldsThis positiongiance.
owed residence here afather, his tempo-her duringPatrick,

whether he tookAnd it makes no differencerary allegiance.
full on thisor not. The isa citizen authorityto becomesteps

this rule thatis,which proceedsThe uponsubject. principle
ofthe jurisdiction government,man born withinsince every

to natural inof his birth owes it a allegiancethe timefrom
of all infants itas thethe which, guardianfor protectionreturn

himof renders incapa-debtand which allegiancehim,affords
ofsubjectof a natural bornthe advantagesfrom receivingble

should bejust advantagesbut that theseit isother state;any
a native.actuallyof he isstate whichthebyto himgiven

“ of ifaliens,childrenthat theestablished eventhereforeIt is
subjects.”bornare naturalof theunder the obedience kingborn

91;Case,5th Cent.R.Law, 109; Jenkin’sCom.(1 Chitty
alsois shownThisch.1, p.b. 2, 115.)Law,Wood’s Civil
andthe onalltaken writersthe temporarybydistinctionby
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or national (1and local. Blackstoneperpetual allegiance,
v. 3275; Peters, J.)Com. Shanks by Story,Dupont, 242,

Second. The common oflaw has beenEngland adopted by
this state unless so far as it is to her situation orinapplicable

“to her otherrepugnant and In the chartersrights privileges.
under which all the colonies were with asettled, single excep­
tion, there is an that(Pennsylvania,) declaration allexpress

and theirsubjects children therein, shall be deemedinhabiting
natural subjectsborn and shall all the and im­enjoy privileges
munities thereof,” (1&c. Com. on Const. 2theStory 139;

“Wilson's Law Lect. 48 and Mr. theStory,49.) Again, says
common ourlaw is and ourbirthright and ances­inheritance,
tors hither with them their ofbrought all itupon emigration
which was to their situation. The wholeapplicable structure of
our stands thepresent jurisprudence foundations ofupon original
the common (1law.” TheCom.Story's 140.) common law

in theis truth which ourall law isgreat platform upon found­
ed and which our courts act. what rules doupon By we in­

a ? whatcontract and besides the commonterpret law furnishes
us with thein statutes themselves 1guides construing It is

that it would be to conduct aplain impossible judicial proceed­
without the assistance of the common law.ing (Duponceau

on 1 Kent'sJurisd.; Com. Lect. Rawle on311, the Const.16;
ch. constitutional the30.) common law258, By isprovision

in thisadopted state. of(Const. 1821.)
III. law, or the law ofBy public nations, children born of

citizens in a areforeign and thiscountry law Juliacitizens, by
would stillLynch be entitled to inherit the land in question.

There are but few of the writers on international law who
have touched on this and those ofsubject, modern times.chiefly
I shall examine all which has been said it Ion so far as can
ascertain. The authority relied the other side is Yat­upon by

“tel. Chancellor Kent Yattel is deficient insays, philo­very
sophical precision. His are and oftentopics loosely tediously
and diffusely discussed.” Kent's Mr.(1 18.)Com. StoryJustice
concurs in this view. Thus Mr.how stands Yatteladmonished,

this subjecton ? Read. tosec. 211 217.Vattel, I. ch. 19;Book
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this Vattelsaid on point.all that issections containThese
or propositionsof main definitionsin each histhis;is peculiar

to be fromexceptedbe no casesthat there shallare so framed
towe must be sure findVattel,an inTo find authoritythem.

to meet the case.-authorwhich is intended bythethe proposition
cite Sec.Theyerror of the counsel.Hence the complainant’s

ofand strictest senseis a definition in thewhich limited212,
“ ofthe smallest circle that class.citizens,”andnatives possible

all citizens of anot define who the country,does composeHe
forwe read Sec. we identical authoritywhen have the215,but

in the lan-at issue in which is,this discussion;questionthe
“ of citizens in aauthor,of the whether bornchildrenguage

“ haveare citizens.” The laws decided thiscountry,foreign
several must be fol-in and theircountries, regulations,question

“ follow thethe law children conditionBy nature,lowed.” of
ofthe birth no in thisfather; change par-the place producesof

“But civil and forlawspolitical may, particularticalar.”
otherwise.”ordain Now this is the andreasons, authority,

laws of andand the United Statespolitical Englandthe civil
such citizens,that children are and owe alle-decidedhave

“to the mustThese be fol-government. regulationsgiance
forMr. that is the law inVattel; thoselowed,” publicsays

is reason.and that his The Court ofcountries, theSupreme
as thusthe doctrine laid down Vattel inheld byU. S. Daw-

(4v. 321.) And seeGodfrey, Cranch,Lesseesson’s Ruther-
ch. 41.Institutes, 2, p.forth’s “theit is thatVattel law nature childrensays byMr. fol-of
of their hecondition fatherbut decides thisthe questionlow

assuchlaw, any particular ordain.country mayby positive
see Elements 100.Wheaton’s InternationalAnd Law,of

whatin the law is thisonStory, stating public sub-Judge
to the which is made inquestion exception casesappearsject,

child is ofthe born parentseven in orforeign itinere,where
§the country.through Story’s Laws, 47,passing Confl. of

will that the case ofIt be Julia comesperceived,48. Lynch
and not within therule,within his qualifications.general Upon

of she is alaw, therefore, citizen of the U. S.publicauthority
ofdoctrine about which soelection,The much has been said,
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has reference to cases out ofonly the revolution of agrowing
v.(Shanks 3 Peters’ R.government. Dupont, 242; Inglis

v. Trustees Sailor’s 3 190­ 20Snug Harbor, Peters, ; Johns.of
R. 2Doe v. Barn. Cress.332; Ackland, & 779; M'Ilvaine

Lessee,v. Cox’s 4 and casesCranch, 211, cited 2in Kent’s
Com. 50. And it is noin other49, applicable seecase;

v.Shanks J.per Johnson,Dupont,

F. also forGrim, theCharles defendant Clarke.
the to theOn as ofquestion Juliacitizenship Lynch, insisted

she was born ofthat here with anparents residing intention of
and he thatpermanently remaining, argued her birth here, in-

of any permanent residence of herdependent madeparents, her
of the Uniteda citizen States—a native born citizen within

of the ofthe Constitutionmeaning the United ofStates, this
of the common law of andstate, of allEngland, the states that

existence whenwere in the Constitution of the United States
that she was awas andadopted; and notcitizen, an alien,
of thosethe words aswithin used inmeaning the law of in-

in this state.heritance
natural of theThe wordmeaning itsnative, every day use,
its in law. Thedenotes meaning proud and excla-imposing
“ Thismation is nativemy own, my is feltland,” and under-

and asstood as as thereadily universally language ititself;
well theas as the dutiescomprises privileges involved theby

is theWhilst this ofbirth. meaning we canlanguage, go
and from ofthefurther, gather, legislation different countries
enactments to at home thepassing legalize of theiroffspring
born that theabroad, sense ofsubjects mankindgeneral and

of as to the incidents of isgovernments birth-place the same,
that is inherentand from the ofcitizenship place Ifnativity.

Julia is to called an then sheLynch alien,be were a native
If ofalien. called a citizen some otherborn then shecountry,

a of towere citizen a which she is notcountry native. These
seem blunders in and and nolanguage reason, couldprinciple

us into If her birth herethem. nobetray imparted citizenship;
whilst born she an alien because ofhere, herif, is. parents, then,
was well counsel,as observed her own theby next generation
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oris toWhere it stop,for the same reason.would be alien
must descendto ? the disabilitywhen is citizenshipbirth impart

ad infinitum.
toor,loco accordingAn alien is genitus)alienígena {alieno

Glo. 24,note Spelman’sCom. andBlackstone, (1 quoting372,)
Calvin’s 7 Co.as is said in(alibi or, case,is albinatus, natus,)

§ alienee198,)Co. Lit. 128 12931,R. 32, (quoting a, b,p.
i. e.seu extra terram,alieneegentis ligeantice potestatemqui

oneest. A native is or natus born in;natus nativusregis
the place.

tois the of courts as “Thiscitizenship?What language
is toand obedience an incident sub­inseparable everyligeance

isfor as soon as he born he oweth byject, birth-right ligeance
8. alland obedience.” Calvin’s 7 Co.Case, “ByRep.

that that are born under thewhich it evidently appeareth they
or of the arefaith,obedience, power, ligealty ligeance king,

“and no aliens.”—Id. 10. There are foundnatural subjects
four kinds of firstin the law the isligeances, naturalisligeantia

and andabsoluta this is dueindefinita; originally bypura
and is callednature and alta and he thatbirth-right, ligeantia,

isoweth this called subditas Julianatus.”—(Id. p. 11.)
then owed this first to the United States atLynch allegiance

and was a subdita or in our aher free na­birth, nata, system,
of the Unitedtive born citizen States.

toAnd as “An alien is a that is outalienage; bornsubject
of the andof the under the of another.”king,ligeance ligeance

“ The usual and of alienan(Id. right born,p. 32.) pleading
and describe whattruly and he is. Andlively expressdoth

two are to betherein That most usualthings theobserved,—1.
in thisand case is,best both exclusive andpleading inclusive,

extra domini andviz. ligeantiam regis, &c., ligean­infra
alterius Could theregis,”tiam &c. complainant(Ibid.)

a to an ? Could hesuch actionpleaventure Juliaby Lynch
Unitedthat she was bom without of thetheplead allegiance

?theand within of &c.of theStates, allegiance King England,
are the averments to an alien.requiredSuch make her

forceCalvin’s much(ofThe refers withreport 47,Case,) p.
of St His wereto case Paul. asparentsthe Jews, theywere
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then of the thereforecalled, tribe of wereBenjamin;—they
aliens to Silicia,Rome. But he born in ofTarsus, citywas a
subject to the Roman as the re-Therefore he said,Emperor.

“ Ro-port quotes autem et natus that Civisit, sum,” is,Ego
manus.

The decision in case to the mereCalvin’s was not confined
law of It themunicipal was aEngland. question regarding

two ofkingdoms then not united, thoughandEngland Scotland,
under one and to differentking, fundamentallydaythishaving

“laws. It ofmunicipal was then that theconsidered, ligeance
faith of the subject ;is due of natureunto the the lawbyking,

that thesecondly, law of of ofnature is the lawpart England;
that the or mu­thirdly, law of nature was before any judicial
law; that of isnicipal fourthly, the law nature immutable.”

(Id. Asp. law,as Calvin’s it was clear24.) early, case,then,
both national and theof bylaw broughtmunicipal, England,

tocolonists this of alienthat the child hereborncountry,
was a ofparents native ofcitizen this and not a citizenplace,

the birth ofplace his parents.
NaturalAgain. as is from menrallegiance is such due all

born within the theirking’s immediatelydominions, upon
birth, (1 Bl. Com. toand on he declares this be373,369;) p.
the isgeneral case,The as stated in Calvin’sprinciple. law,
also in §found Co. theLit. 128 shown129 and isa, byb, 198,
statutes 25 III.Edw. III. 12ch. and 11 Will.(anno &1350,)2,

6,ch. and 29 Charles that aII. ch. all which6; recognized
“man is a natural born his aresubject,” aliens,although parents

and that those who wereare out of theborn king’s allegiance,
not natural born of 4subjects. see the actAnd explanatory
Geo. II. ch. 21. on and 2 Kent's268, 269,Barrington Stat., p.

43,Com. alsop. id. 55.
Nor are authorities to sameour own courts theinwanting

effect as to com­even to which thein the tribunalcitizenship,
plainant’s counsel so us—the Courtoften Supremechallenges
of the United States. M‘Cartee, (6In v.Lessee Levyof

102. 109.Peters, ofJustice theat case114, quotesStory p.
v.Collingwood the him it.and decides case beforePace, by

3inSo Harbor,Peters, 99, v­ Sailor'sTheInglis Snug.
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where the was whether John thevery question Inglis, demand-
was toant, an alien the United JusticeStates, Thompson says

at “It is120, admitted inp. universally both ¡the English
courts of our alland those own thatcountry, bornpersons
within colonies of America, subjectthe North whilst to the
crown of Great wereBritain natural born and thesubjects/’

“if theheld that demandant(p. 189, 190,)court was bom
the 4th and before 15th ofJuly, 1776,after theSeptember same

ofwhen the British took possession New-York, heyear, would
ofof alienism and todisabilitynot be under the in-incapacity

“ he was born after theherit real estate.” If British took pos-
and before evacuation onNew-York,session of the the 25th

thehe would be under This1783, casedisability.”November,
that the son ofdecision, 1st, an alienexpressforms an born

the ofof state New-York is notthe an alien,within allegiance
realis of hisinheriting estate,but fathercapable although

the son andhim,took withthe himjoined enemy, brought up
for suchmanhood,to were the facts ofa land thatin case.foreign
that had theestablishes child been bomThe case further ain

in fact British in toby troops theoppositionplace occupied
subject.a British The ofhe was birthStates, place ofUnited

thewas andtherefore, controlling matter; whilst Jus-child,the
ofthe the court onmajoritywith somediffered pointsStorytice

the rules whichand we havethese,in adopts urged»agreedhe
asstated, (and regarded confirmingThe theexceptions(p. 155.)

at for are thus bomsea, theyare born underpersonsdoctrine,)
of their the;the sovereign parentsof childrenthe protection

and the ofchildrenreason;for the same ene-ambassadorsof
them who retain thebya al-conqueredwithin placebommies

of thewhile the children natives ofof parents,theirlegiance
onof their fathers thethe coun-allegianceplace regainsuch

At page 164,to the former sovereign. Judgerestoredtry being
“ ofmother theand demandantfathertheThatStory says,

If he was bornadmitted.issubjects be-British bornwere
he wasis clear that bornit a1776,of July,4thfore the

the 4thwas born after July, 1776,If hesubject.British
he was1776, bornof September,15th anbefore theand

atwere, the time hishis parentswhethercitizen,American of
x,vos,, 78
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is bet­or citizens. NothingBritish Americanbirth, subjects
than the the chil­ter as the common doctrine-thatsettled, law,

inof aliens born a while the arecountry, parentsdren even
ofthe thethere under andprotection government,resident

Ifthereto, are birth.subjects byallegiancea temporaryowing
of his1776,15th andhe was after the September, parentsborn

the of New-York,elect to become members of butsta(pnotdid
histo at the time of thentheir native allegiance birth,adhered

thesesubject.”born a British All authorities show,he was
there nothat of that be residenceneed(and Inglis,)especially

animus cases thefather no manendi. The onhere,of the
subject.of torelate in fact a differentintent,question very

of v.The Barn. & Cress.Auchmuty Mulcastor, (5 771,case
5 Dowl. contain to theseand & Ryl. 593,) nothing contrary

In v.views. M'Creery Somerville, (9 354,)Wheat. Isabella
the lessor of the wasM'Creery, plaintiff, one of the daughters
native born citizens of the United States theirdesignated ; yet
awas native of Ireland,father and had never been naturalized;

treat her athe as nativethroughoutcourt born citizen. See
of Sewall, J.,remarks inalso the Gardner v. Ward, (2 Mass.
and in250,)R. 246 and Kilham v. (Id. J.Ward, 264—5,) Carr,

109. 1Also, Com.Rep.2 Leigh’s Chitty Law, 114, 115, 116.
v. Car.Bacon,Bacon (Cro. was as601—2,) quoted showing

tolaw bethe common but it indifferent; fact is with for itus,
that the childrenonly ofdecides an bornEnglishman abroad

resided forhe werewhere oftrade, capable It wasinheriting.
“ the common law, orsaid, asby rather, theBerkely said, by

“25 Edw. III.” Thestatute rather” affords true reason.the
4 300,Term R. 308­also,See Doe; ex Count Durouredem.

LordJones, per Kenyon,v. Ch. andJ.; Chancellor Desaussure
11.in 5,Harper’s Eq. Rep.

v. (10In Jackson Fitzsimmons, Wend. Chancellor9,) Wal-
“therecognizesworth common law rule, that if an alien had

born thewithinchildren king’s allegiance, inheritthey might
other.” Infrom each v.People Conklin, (2 Hill, p. 70, 71,)

“ ButJ., ifsays ; EdwardBronson, hadEnglehart been a
of the Unitednative citizen I do notStates, see how he could

tomake his father’s oftitle share the property. His father Joel,
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an had no inheritable blood.” Hewho was himself alien,
father be an alien,therefore was of that the mightopinion,

his son a native citizen.and
toof the law down thisThus the wholethrough history

a doubtsustained withouttime, beinghas this beenopinion
suit thein this raised question.on until theit,cast complainant

of theused in the ConstitutionWhen the citizen wasword
sowas usedandUnited it this established meaninghadStates,

and butthis not its naturalmerely popular meaning,wasthere;
The common law theits and technical waslegal meaning.

of the Constitution oflaw of all states at the thethe adoption
termsto infer that the usedUnited and it is naturalStates,

were the of law. Thethere, used in sense the common courts
totherefore to the law define those terms. Seerefer common

1 and whether the common law be&c., thisKent, 338, 342,
of the or not,law of the which is apart general government

11ex laws,”different Thus mention-very question. post facto
the as the ored in did not mean civilConstitution, lawyer,

on wouldwriters the laws of nations suppose, any retrospective
but and that becauselaws, only retrospective laws;criminal
so whenit was understood at law. So thethe common Con-

§of declares thatstitution the United Art. “no2,States, 5,
ofor citizen thecitizen,a a Unitednatural bornperson except

at the Costitution,the time of of shall beStates the adoption
to thethe of And Constitution ofofficeeligible President.”

“§ a nativestate, citizenexceptthis Art. that no2, person3,
ofto office Governor,”of the United States shall theeligiblebe

as or naturalthe native bornmean individuals knownthey
of theto before the adoptionthe law as it herecitizens existed

a nativewhat bomConstitution definedConstitution. Neither
theof the andphraseforcitizen the receivedwas, acceptation

tothat too leave aplainlyof the land hadlaw donealready
in v. (9J. Ainslie Martin,So also Ch.Parsons,doubt. per

the Massachusettsrule tosameMass. theapplying454;)
statute.

on this inactedIt is our all principlethat havejudgesplain
to thealwayscourts;the state and in the United lookingStates
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to thelaw define who werecommon citizens. See especially
andHarbor,of v.case Sailor’s throughout,Inglis Snug

all the common155-6,remarks at borrowed fromStory’s p.
oflawand treated him as in thelaw, by recognized equally

nations.
citizen,has the ofThis state common lawadopted meaning

;of of the statethe common law as the lawspartby adopting
hasof to itmatter the inheritance lands,in theand particular

“ notall casesso more that inbydone particularly enacting
de­shallthe inheritancerules,for the precedingbyprovided

R. S.to of the (1the course common law.”accordingscend
If Julia§ can aliens to inherit.The state allow753, 16.)
the lawwerelaw is a andcitizen, bythe commonbyLynch

under thisstill she inheritalien,an wouldthe United Statesof
simi­Ato inherit.as one entitled the common lawbysection

of used Justicethis clause the statute is byfromlar argument
to show(6v. M‘­Cartee, 110,)Peters,in Lessee LevyStory of

statute 11as from thecommon law, distinguishedthethat
to the law of inheritance in thiswas6,III. ch. governWm.

as to the ofdistinction accord­citizenship,This meaningstate.
it also sustained into is issubject applied,to the whiching

v.Manchester Ch. J.by Parker,230, 234, Boston,Mass.16
to that thehowever, seemedcounsel, arguecomplainant’sThe

or hadlaw,of the United the naturalizationStates,Constitution
of : He that citizen­different rule citizenship arguedacreated

and to be determinedtherefore nota national question,isship
law.the commonby

a in the Unitedquestiontrue that this is nationalBut is it
isno that whichpower except? Congress possessesStates

ofin the execution thenecessary pow-or isexpressly granted,
not to thea matter doesnational,To prove giveers granted.

toIt a national matterit. would beStates overUnited power
allofon throughoutlaws the subject slaverymake uniform
oftouniform laws as inheritancesto makeStates;the United,

all Undermade to affect the Union.or other matterestates, any
definition, mustall Weabsorbmighta Congress power.such

someonand theconstitution, fingerthe placeback tocome
clausethe The onlyit confers power.thatand showclause,
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ison Art. Sect. Pt.the subject, 1, 8, 4,Constitutionin the
“ to an ruleestablish uniformpowerto Congressgiveswhich

“The term naturalization” shows the ex-of naturalization.”
“of it means act ofthe the invest-power;the limitstent and

of native orsubjects”the citizens.privilegeswithaliensing
It is a toDictionary, Johnson.) power make(Walker’s from

to take thenotthem,to characterawaynot unmakecitizens,
as it stood beforethe thelaw,where Constitution,of citizens

it. The Constitution togives rightshave conferredwould
“ thatassumes, those areborn citizensit therefore,native

law,in andunderstsood our when it omits toalreadywords
theto to definepowertothem, give Congress them,anddefine

to what meant ourmean in law beforetheymust continuethey
ofThewas the limitedgrantingadopted.the Constitution

“to andnaturalize,” stopping there, by implicationviz:power,
the ofto character Ifthe limit citizenship.excludes power

alteredhad its the common lawby legislation rule,Congress
without and void. Butthe would be mostauthorityact clearly

so.has donenotCongress
of complainant’sthe counsel twoThe containsargument

either ofthe failure of whichfallacies, destroys his whole
that the clause inOne, the act ofsuperstructure: congress

the children born abroad ofnaturalizes citizens of thewhich
theStates is that theprospective,—andUnited other, children

of must be to us.aliens,here aliens totherefore,born As the
words of thethe U.first Laws S.fallacy, law, (Story’s p. 851,

“to oftoo admitplain doubt,are are thethey children of&c.)
orwho now are have been citizens of the United Statespersons

outborn of the and ofthough jurisdictionlimits theshall,
as ofStates be considered citizens the States.”United United

“ notKent The clause issays,Chancellor certainly prospective
The45.)Kent’s Com.(2 Again: veryin its operation.”

of in this limitedthis andenacting clause, especially way,
ofthe citizensthis children bornthat withoutshows legislation,

it showsaliens and what under­Congresswould be ;abroad
them with citizensaliens,to be theby contrasting bystood

“ out andborn the limitsthough jurisdic­though ;word, of
ofNor is the thethe States.” other branchUnitedtion of
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viz: That if makes thefallacious, Congresslessargument
abroad to be it as a conse-citizens,borncitizens,ofchildren

of toor declares the children born here aliens bemakesquence
of the which weConstitution havethe viewsFromaliens.

to do but tohas the never dofirst,powerCongresspresented,
last.the

and ofwhole the natu-requirementsThe languageAgain.
tohave reference born abroad and ar-personslaws,ralization

no to onehave reference born here.anyandhere,riving
•nothere is within its and if anprovision,bornLynchJulia
and her after herso,remain posterity forever,mustshealien,

naturalizationof the laws. The clausebenefitanywithout
children, receives its appropriate interpreta-infantnaturalizing

infantto the children whoit itsrequire aid,confiningbytion
are born abroad.whothosenamely,

on the ConflictofCommentarieshis isLaws,in speakingStory
than of when hecitizenship, thedomicil, appliesofrather

quisunus andoriginem que thatsequatur,Patrisprinciple,
or aon a visit on theare home ofjourney, thethe parentsif

it is in the same will becountry,) deemedleast(atparents if
views ofor nativity.of both the law as(His todomicilthe

found in decisions toto be the wewhich havecitizenship,'-are
is limited torule andstates,theThus citiesperhapsreferred.)

same And afterthe hecountry. haswithin statedtowns,or
in a areare born countrywho deemedgenerallypersonsthat

does nothe statecountry,of that that there iscitizensbeto
heto the rule, one asthough suggests beingqualificationany

reasonable.
anas the rule forauthority againstquotedwas whichYattel
own ofhis his ownexplanationif termsYet iscontend.we

ourin heauthority favor;.anbe thisprefacesmayitused,
hadthat he defined thepreviously termstating na-bychapter

“§ where122,to heand refers says, when wecountry,tive
of to our thedutythe term is tocountry, bein generalspeak

state of which athe man is anas meaning actualunderstood
anwas actual member ofPatrick thisLynch statemember.”

birth.of histime daughter’stheat
16th (seeon 20July, 1776,state convention Johns. R.Our
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to thebyreferred complainent’s counsel,which was315, 325,
ofits national itviews law;with shows declaresapprobation,)

“ the andwithin state, derivingthat abiding pro-all persons
to its and arelaws,owetection from its mem-allegiancelaws,

distinguishesof then thosebers andstate,” passingthe through
a stay.or totemporaryor making Accordingmerely, visiting,
who here,that Patrick was wasLynch, abidingfirst arule,

“the orthis When Vattel nativesmember of state. natu-says,
ral in the ofcountryborn citizens are those born whoparents
are must his own mean ofby reference,citizens”—he pa-
rents are residents who have the ofthere;who right perpetual

be his it is plainresidence. But whatever may meaning, that
ofhe is not a universal but oflaw, probablyspeaking the
of other states. (Seelaw of and someFrance Sect. 214.)

the SailorsThe of Snugcase Inglis against referredHarbor,
if itfor the showedto the counsel theby complainant, ofright

inonlythe to elect was case of(whichfather aallegiance, civil
and to elect not for himself butalone, for hisrevolution,) chil­

in theshowed also a rightdren under it child whenage, at
or that choice.to Now,maturity Juliadisaffirmaffirm

has been ofin 1819, ageborn upwards of 4Lynch, early
she was of fullbeforehere andShe came ageyears. upon

hasShe resided hereof her sincethe parents. 1835,death
of which her unclereal estate diedto hold theclaiming seised,

thea citizen ofdo as Unitedonlyshe could States.which
her toclear election bea considered abyshownHer acts have

The same ofher nativity. rightland of electioncitizen of the
code.the Frenchby (Civil Code,allowed lib.isat maturity,

§§ 212 and 220.)§ (seeand by Vattel,tit. 9­1, ;)1,
v. Peters’Dupont,J. in Shanks (3Story,The remarks'of

the thatview de-citizenshipsustainingasR. are quoted248,)
is a hemisapprehension;Thisof nations.the lawonpends

of citizenship,character butof thenot originalwas speaking
ofto the lawis say, apply-matter—thatdifferententirelyof an

in thea national character caseor losingto their acquiringing
that ato argumentthe femeinthis replyandrevolution,of a

thenot lawby municipalcoulddisability,underbeingcovert
in 16 Mass. was230, quotedcaseTheallegiance.herchange



CASES IN CHANCERY.624

Lynch i>.Clarke.

that isof father;a son follows the histo that conditionprove
to theat asof the hisalso a one revoluion electioncase making

to he would attach himself.state which

also thefor defendant Clarke.Murray Hoffman,
to be isdiscussed, LynchThe now whether Juliaquestion

so that of ena-blood,not inheritable without the aid anyhad
as ofshe took heir Thomas deceased.statute, Lynch,bling

submitted, in the first error isIt is that fundamentalplace, a
thefoundation of elaborate of theargumentthe complainant’s

He the of Constitu-treats under thepowercounsel. Congress
as the asdeclaration of who arecomprehending citizens,tion

the establishment of a who aresystemas which thosewell by
“becomesuch. The to es-citizens isnot conferredmay power

an uniform rule of naturalization.” The authority pre-tablish
the of subjectscase or their casecitizens. Inforeignsupposes

isTheir condition of theit lawsoperates. changed, through
under thisenactedStates,United Butauthority. every ques-

to who are citizens of oralready States,as the United ation
orfor civilstate, political is thepurposes, untouched byseparate

to If the forCongress. contended wasgiven principlepower
ofthen the dissolution must be ascitizenship exclusivelyright,

as itsfederal thethe creation. But in wellgovernmentin
of v.Alsbury Hawkins,case the court(9 Dana, 178,)argued

thatheld one hadKentucky who removed to withTexas,in
ofintention abecoming citizen,the hadplain him-expatriated

to civilleast as thatrights;at the assent ofself, the state and
mustUnited States beof the heand waspresumed, to deemedbe

more wherealien, decisivelyan civil wererights concerned.
thecourt admit of therightThe general togovernment deter-

the of aupon questionmine dissolution of forallegiance politi-
holdbut thatcal even thispurposes, bemay frompresumed,

But whateversilence. theits be rule on this great question,
toas civil isoperationthe rights maintained. 2fully (See

Cranch, 64.)
first section ofvery the ofThe act of is clear1802Congress

Hthe subject. alien,upon Any a freebeing maywhite person,
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conditions.”to a on thecitizen, followingbecomebe admitted
extendsandaliens,acknowledgedThus the operatesuponpower

be-of whoabroad, parentsSection to children born4,snder
The8West,v. Paige, 433.)naturalized. West(Seecome

certain con-to still and underfinds these children be aliens,act
to citizens.holds bethemditions,

of relateCongresslaw the lawsAnother then must ifgovern,
ofis the rule decisionthat lawto distinct matters andentirely ;

state thatand in ourto the severalrights states;as civil in
as modified byrule is the common law of England, except
2 Com.of Kent’sNew-York;statutes. State(Constitution,

Halsted,4th v. 5Gillian, 328.)48. Cox51, ed.;
one born within theeveryNow the common law makes

his wereno matter whether parentsa subject,king’s ligeance
cases, 33;on and p.or subjects. Descents,(Chittyforeigners

128 129198­ Co. Litt.; b,42­ Litt.;2 Kent’s Com. Ten.39, §
Case,a; Calvin’s 7 18.)Coke,

all withinout wereligeance aliens,All bom of thepersons
so thewere rule was inflexible that evenit And thissubjects.

and born weresubjects abroad,children of in consular employ,
for this These willaliens. statutes case.providedSuccessive

33.Descents, p.found in onChittybe
of the law affected thecommonhowever, posi­Another rule,

if the wassubject take,was a could not titleThat thattion.
aif a father was an alien andan alien. Henceto pass through

the not take thelatter could froma subject, grandfa­grandson
from an if thea takenephew uncle, brother,ther nor could;

v.was an alien. Collingwood (1Pace,nephew’s father,)(the
v.Levyv. Wend. M‘Car­Green, 334;)Vent. Jackson (7414;)

(2v. Sanders, Leigh, 100,102­Peters, 109.)Jacksonty, (6 ;)
was passed.11 ch. 6,the act of Wm. III.,To thisremedy
a similar1830,and in statutedied inLynch 1833,Thomas

of shallinheritingin this state. capablewas No personpassed
of the ofreason alienismbyfrom such inheritancebe precluded

§ Whether754, 22.)Rev. Stat.of such (1ancestorany person.
then immaterial.becomesThomas,or afterPatrick died before

was ca­Julia born1833. being here,cast inThe descent was
ofnecessity making1830 theof but beforepable inheriting,

vox,. 79x.



IN636 CASES CHANCERY.

Lynch u. Clarke.

her.have defeatedfather,title her an wouldalien,through
titleis of her1830,That removed the statute anddifficulty by

clear.became absolute and

for the Julia Lynch.L.Anthony Robertson, defendant,
righttheforThe isquestion presented simplyre-argument

isof this whichstate,Julia to take hold land inandLynch
anotthat she isdenied the it averredby complainant; being

citizen of the United States.
to one’shas referenceand inCitizenship privileges obligations

or in toown fellow-citizens or referencegovernment, foreign gov-
or The as munici-ernments citizens. former bemay designated

or or Of the firstinternal; the latter national external.pal
officers,are forthe ofkind, rights publicholding votinglands,

ofon of theand the the secondcarrying commerce, dutylike;
one’s usto of for-government theprotect aggressionagainst

or totoeigners, respond them for our Withaggression. regard
the internal or municipal nations haveforeign nothingrights,
to do: it tois left the internal to theinstitutions giftregulate
of andsuch nationalrights, character has to do withnothing
them. under our ofConsequently, internalsystem government,
states may of togrant municipal rights un-citizenship aliens,
less in conflict with the of thepowers general government.
The ultimate of the soil inownership state,is the where situate

thenot in federal theunion; for Constitution was toobliged
to that in terms the ofgive express overright sovereignty lands

fornecessary national 1, Sec.purposes. (Art. 8, The16.)§
of eminent domain is theright vested in states; they acquire
losta title and it isby for them toescheat, prescribe the rules

in which that power shall have Andeffect. down to the present
that is those nottime, aliens, ofcitizens theadmittedly United

States under the Constitution, have held lands virtue ofby the
laws of those and Istates, take thempresume might by inheri-

should it be thetance, of state to allowpolicy any them. There
is therefore inconsistent innothing to those wholeaving would
have been citizens of the ofstate New-York before the adoption
of the federal constitution the of landsright holding in this

andstate, yet them of all thedepriving advantages attendant
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a national as of thecitizens United Statesupon citizenship, un-
Peters,der the constitution. v. 8 Pet. at(Wheaton R. page

It688.) cannot be held that such abolished all stateadoption
laws persons who would be aliens under the con-authorizing
stitution to hold lands, and must be expressly re-enactedtothey
be valid.

The therefore one underwould bom similaronly question is,
circumstances a ofwith Julia have been citizen theLynch,

of New-York the of the federalstate before constitu-adoption
she for;tion if could held lands here the law couldso, have;

soas well should hold lands ashave that bornprovided persons
ofso citizens thehave declared said born should bepersons

Iand such citizens lands. therefore proceedshould holdstate,
to one so been suchshow that born have citizen. (Seewould

v. 8 Pet. R.in WheatonThompson’s remarksJudge Peters,
as to591, copy-right.)

ofthe in the caseStory, decision of the courtJudge giving
R.Pawlet v. Cranch(9Town Clarke others,The andof

“we totake it a that the commonclearsays, principle333,)
at is theforce the of our deemedlaw in emigration ancestors,

colonies,of the unless so as tofar it is inapplicablebirth-right
toor their other andsituation, repugnant rights privileges;their

to Seethe aapplies province.”principle royalfortiori,a
R.(1 C. TheCatharine, Baldw. C. 563.)v. SchoonerBaines

1823,of and of Art.1777, Art. XXXV.ConstitutionNew-York
hereand its existence untilsec. 13 ; perpetuatesrecognizesVII.

the law the of parents,'common children foreignByaltered.
on and caseswere Descentscitizens;in (ChittyEngland,born

7Case, Co. 18 a,)39. Calvin’s42;2 Kent’s Com.33;cited, p.
“ of (B.birth.”from the timeNaturalizationVattel,bycalled

to§ thelaw214.) inapplicableIt nofbe acouldI. XIX,Ch.
in their im­left behindand thereforethe colony,ofcondition

in the Declara­one of the complaintsfor it is made;migration
heExecutive, that hadthe Britishof Independence, againsttion

of foreigners.for the naturalizationlawstheobstructed
in thisbomparentsthat of foreignchildrenIt thus appears

thebefore adoptiona law in existencehold landscould bystate,
thebychangednotthat law wasFederal Constitution;of the
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of for thatconfederation;articles (Art.expressly 4,)provides,
inhabitants of eachthat state should have the immu-samethe

ofas other thenities citizens and of each statestates, people
sameshould have in other states asprivileges the inhabi-the

thethereof; terms, ofpeople,tants and citizensinhabitants,
fixed the law ofbyeach state that that hadbeing state. So

been born under the same beforeLynchMiss circumstances
Constitution was have beensheadopted,the Federal would

to hold lands, New-York,not in state of butonlyentitled the
in thewhere Union. birth insuchevery Notwithstanding,

not ofhave made her a that state.state, might citizenanother
it that allStill is the Federal Constitution abolishedcontended

the children of to holdlaws bornallowing here foreigners
yrhichlands a matter there is not that; a in instrumentjot of,

notto for itdoes aliens fromonly prohibitaffect; holdipgnot
but it does not touch the such aslands, subject; leaving right,

as that towell be statevoting, regulated by laws,of which
have allowed evendisputewithout to holdavowed aliens

Butlands. not that leftonly but Iright untouched, contendis
law ofeverythat stateevery at the time ofexisting adopting

the Federal which madeConstitution, an individual a citizen
from theof a ofstate, circumstances his birth, was at once

into the nationaladopted and there fixedcode, toirrevocably
in all futuresettle oftimes, beyond powerthe any law, except

ofalteration thean Constitution.
should constitute a citizen ofWhat the ?United States

It isFirst. evident some rule or was tosystem adopted
who citizens at the time of the ofwere theadoptionascertain

not toConstitution, be afterwards changed.Federal
§ §1. Art. I. Sec. andBy Sec. senators2, 2, 3, and3, repre-

weresentatives torequired have been for several citizensyears
Unitedthe Statesof before had as aexistence, con-they except

Andfederacy. Art. 2, Sec. of a of5, citizen the Unitedspeaks
at the time ofStates, the of the constitution. 2. Con-adoption

was authorized togress a uniform intoby alienschange, rule,
§S. Const. Art.citizens, (U. 1, ofSec. who were8, 4;) course,

aliensbe must have been atto well understood the time.
Second. was 1. forwas the interest ofthe rule ?What It
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to a rule. The declaration which madethe liberalnation adopt
a nation,of Confederacy pronouncedthis Northernthe people

to the on the of a trans-countryobstructions partpopulating
of ofThe articles confederationleftatlantic actsruler, tyranny.

of thestate its own laws on sub-makingto each the privilege
resulted differentand this inof citizenship, perhaps regula-ject

ofMen became citizens those statestions all the states.in by
andthose constituted the ofthey peoplevirtue of regulations,

each state.
of state entitled to theThe each were privileges2d. citizens

ofother states. 4(Art.of in Confederation.)citizens By
that became citizens ofsubstantiallyof theyvirtue provision,

inand as such theStates, were provi-the United recognized
and senatorsof the Constitution representativessions requiring

first under to have been for(even of the it, manyCongress)
which,of thecitizens U. in theS.; that, givingandyears

5,)of the II. Sec.president, (Art. 1, recognizesqualifications §
between a natural born and a citizen ofdistinction thecitizen,a

States.United
who ofwere citizens thethoseembodying differentBy3d.

“in The whothese separate laws, People,”under de-states,
them for.to be theadopted byConstitutionthe purposesclare

the Constitutionthe necessarily adoptedset in preamble,forth
so,made them and irrevocably,which natural-exceptthe laws

was to have thewhich oflaws, power render-Congressization
not be intended that theIt could ancestorsuniform. wereing

towhich were be denied to theirprivileges posterity.to have
thestate of when it ratifiedNew-York,the Constitution,That

born in thisthose then who were state of for-livingrendered
none whocitizens the United butStates, shouldofeign parents,

so born in that in other words,state; theybe aban-thereafter
oflaw internalown mattersupontheir municipal policydoned

aand re-the national character, adopted supposedaffectingnot
of law.internationalgulation

ofrule not the law is evidentnations,wasThat this4th.
of the offramersCongress, composed largelyfact thatthefrom

a law children of1795, declaringin passedConstitutionthe
born what international lawabroad, by theycitizens,American
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wit, citizens;were—to the ofalready following policy Eng-
a 5(7which statute ch. andAnn,land, passed the4,) making

of resident BritishEnglishmen, abroad,children subjects.
to this ruleobjectionsThe areThird. untenable. 1st. It is

has not declared thatthat children ofsaid Congress foreign
shouldhere,born be Americans. The toanswer thisparents,

inconsists thosenaturalizingthat their who arepower not,is,
standards ofin citizenship; impliesnot afixing naturalizing

condition to anotherfrom one but a; child bécomes achange
soon asor an alien as it is born,citizen and is anative human

bornit beand can ithardly beboth, though bornbeing: may
countries.of twoa citizen
a child be bornIt is said a citizenmight of two2d. coun-

arule. Sothis child born inmight ofby Englandtries Ameri-
law ofthe the United ofStates,by 1795. Soparentscan might

for lawthe of asnationspersons, adopted bynaturalized our
forbidscourts at eventsexpatriation, allnational without con-

orof governmentthe original gross oppression.sent (United
Peters’ C.C. R.Gillies,v. United159; v.StatesStates Wil-

Am. Law4 Hall’s Journal, When361.) thisliams, double
in case of treason or otherdivided, desertion,isduty principles

toto as thegovern toapplied punishmentsbe bemust inflicted.
is new states into theIt said, coming3d. confederacy bring

answer to this is,The thislaws. that ruletheirin having be-
of fundamental of thethe institutionspart country,come when

into the to allstate comes asUnion,new born afterwardsany
to the ofconform standard the old and forstates,it must the

none as citizensacknowledge but such as under thefuture laws
states,of the old at the time of thesome theadoptionof con-of.

havewould been citizens.stitution, Suppose Louisiana for
ofinstance, the lawrecognizing nations before her cession,

the children ofexcluded born itsforeign subjects within do-
while New-Yorkminions, adopted can it bethem; supposed

ofa man born Frenchthat atparents New-Orleans would be a
atbutFrenchman, New-York an Can thereAmerican? be

alialex Roma ofAthenis.” The“alia case v. Sailor'sInglis
in 3d hasHarbor, Peters, that Inot, canSnug perceive, any

on rule.this There the child was bornbearing on territory
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offorcedominions, byof the Britisha partwhich from being
In such anomalouscountry.became an independentarms

of theall the inhabitantslikealreadywasas the childcase,
British ofsubject,a capablerevolt,revolted colonies before

and not suielection,an American citizen by juris;becoming
in suspensehis of was for hiskeptwas held electionit power

actsthen hishe came of and hisbenefit until determinedage,
he as he was a British sub-election, otherwise remained born,

anBut here the child is either Americanject. citizen or
when and no election can altersubject, born,British norit;

is ofthere for the himany tosuspense purpose enabling elect
But it is no means so certain that the law ofby nations is

on this of citizenship.peremptory question theVattel, only
cited theauthority by complainant’s counsel, says by the law
children follow the condition of theirnature, father. (Lawsof

XIX.)Nat. B. Ch. But he215, 1, civilsays and political§of
laws ordain and theirmay otherwise, mustregulations be fol­
lowed. Now without what is thisexamining law of nature,

one iswhich as to decide as Mr.any competent Vattel, it is
that hesufficient considers not acitizenship butright, an obli­

thefor of thegation, purpose maintaining ofcommunity the
and makes our native soil toparents, not ourbe, birth place,

but that of our fathers or Ourgrandfathers. courts in the case
of Priest v. Cummings, (16Wend. and617,) Shanks v. Dupont,
(3 Peters, establish as248,) acitizenship personal so dis­right,

from antinguished as to theobligation, give wife, whose rights
lost ofare in the unit the married state in all other respects, the

to herpower change and becomeallegiance naturalized, with­
out the consent herof husband. IAnd do not know that the

of a towifeobligation her is lesshusband, thanbinding that of
tochild Vattelparent. notices this ofpeculiarity the English
§law. 214. see(And Viner’s Abr. NorAlien, D.) does Vattel

mention it with any or atdisapprobation, as all withclashing
the law of nations.

If we deviate from the common and alaw, general law is to
be toappealed on ofaccount its at thefitness, why law ofstop
nations? Why not fall back on general whereprinciples we
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of should be test of ?shall find the birth theplace citizenship
If are to back one1. It is the most applied. goeasily you

ofascertain and residence aand the birthstep, place father,early
willeven a the facts to a becitizenshipnay grandparent, relating

todifficult or 2. Parents control inprovemost havedisprove.
ofa havesome measure over the birth noneplace they maychild,

whose he beover those associationsunder influence may brought
child’s isThe first the where it3. protector, governmentup.

its laws it is and furnishedborn, violence,is by guarded against
of ismeans subsistence. 4. other doctrine incon-Anywith the

the of our ofwith the oftheory' institutions; mutualitygruous
not 5.obedience,and personal hereditary right. Asprotection

the ofcan childrenexpatriate himself, foreignno man parents,
their and sohere, childrenbeing foreigners,born foreigners, are

forever.on
oflimitationeven if we Judge Story’s proposed anyBut take

which afterthe of the allpart parents,to reside here onintention
if weand exam-unsupported by authority;legislativeis merely

we are thein this it will be found withincase,the facts rule.ine
then the and contendedcriticised thattestimony,counsel(The

an to remain,with intention andcame herePatrick Lynch
his domicil.)thereby changed

of with thea of the residenceis inten-change placeDomicil
theand withinat such new place,of remaining definition,tion

was Patrick domicil whento me New-York Lynch’sseemsit
fact whether Patrick wasLynchwas born. TheJulia Lynch

ora declared his intention tocitizen,not naturalizedor was
the ofas intention living here,is immaterial,become so, wholly

theof a is main thecitizen, point affectingand not becoming
domicil.

of thetherefore, complainant’seither theseUpon grounds,
oftheis at fault: That children bornargument 1st, foreign

in this not in this orstate,could hold landscountryparents
children sosuch That2d,that ever taken away:wasright

annot United : If intention3d,bom are of the Statescitizens
on of was it isnecessary,to remain here the thepart parent

in thisestablished case.
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Samuel for the incomplainant, reply.Sherwood,
Under the of in this coun-circumstances Julia birthLynch’s

of alien her sixtry parents, remaining months,some or eight
and then taken to andherbeing by parents remainingIreland,

tillthere after of nowthe death her the sole questionfather,
and it was a ofarises; whether Julia citizensimply Lynchis,

the orUnited States a of at the time ofBritain,Greatsubject
•Thomas counsel con-Lynch’s death in 1833. The defendant’s

tend that by the law Great Britain,common of which has been
adopted in the state of the of birth determinesNew-York, place
the theand of and that Constitu-allegiance citizenship Julia;
tion of the United States laws ofand have notCongress super-
seded or commonvaried the law.

Now on ofthe the we do notalthough part complainant deny
that such was the law of Greatcommon we doyetBritain, deny
that it has what now constitutes anany bearing upon Ameri-
can It tocitizen. may be difficult ascertain with precision
what thewas common of Great orBritain,law inde-whether,

of the ofpendent British the orstatutes, place birth parentage
national to the child. Calvin’sgave character to whichCase,

all does not thedetermine because therefer, question, waspoint
not involved, and bemaydicta found on sidesnecessarily both
of the aboutquestion equally strong. Nor does the leading
case of v. decide TheCollingwood it.Pace, pointprincipal
there the sonwas, whether could inherit an alienthrough

itand was decided hefather, could the son wasnot, though
born after the of to ofaccession James the crown Scotland,

the and therefore natural bornauniting kingdoms, subject.
The writers,elementary Blackstone, Kent, sayChitty, &c.,

“out ofthat an is bom the dominions,alien one but thisking’s
must be someunderstood with restrictions. The common law
indeed stood with aabsolutely so, only very exceptions.”few
The ofis that the children of ambas-exception generally given,

ofsadors born known to be and knownparentsabroad, subjects,
to the thebe abroad with animus and with consentrevertendi,
of the and far as theas correct can begovernment; principle

toand ofis that a citizenextracted, ought be,it when one
80vol. i.
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of hisis with the government,abroadcountry approbation
of returningwith the intentionorexpress implied, temporarily,

ofborn suchhis children parentsand not changing allegiance,
are withinand bornactually returning during infancy,abroad,

the theircountry,the parentsthe ligeance government ofof
of sub-the condition theircharacter following parent,national

a is in withharmonyto such Suchallegiance. principleject
andchild,of with of andnature;first law the ties parentthe

ofand thethe of the goverments, rightswith claimsreciprocal
stautesor This is thebythe citizen. affirmedsubject principle

the laws Con-the codes of andFrance, byEngland, by ofof
ofthe lawIt is as far as can be ascertained, existinggress.

oreither barbarous civilized.nations,
thenotclaims, if byIt cannot be that whiledenied, England

statutes,her that the of herlaw, subjects,childrenbycommon
toshe sameher denies thealso; rightareabroad, subjectsbom
ofthat children inother She claims born England,nations.

an family,are if AmericanEnglish. Now,foreign parents,
in should have aresidingor temporarily Europe,travelling

ofinafter its and prospectand birth,child born in England,
tothe were ordered leavenations, familythe twowar between

be to assert her doctrinewould permittedthe Englandcountry,
theand child from theborn separateof subject,a natural

rather,1 Or ifas a British subjectretain the childandparent,
would not Americantheasserted, government,werethe claim

tobe boundof a theconflict, protectnationalat the hazard
oflaws as an Americanthe Congress,under paramountchild,

this claim to be en-If would not permit1 Americanscitizen
of the absurdcould be and in-theyforced them, guiltyagainst

to ?enforce the rule othersagainstact of attemptingcongruous
the of she claims heralso denies right expatriation;England

re-as an indissoluble she admits nobond;boundsubjects, by
oror no asactstemporary permanent; declarations,sidence,

The American doctrine con-the chain. takes theloosening
for theof the admits and contends of;verse proposition right

her citizens renounce theirWhen allegiance,expatriation.
to her she theprotection; yields one,renounce thethey right

and other. act the offorfeit the What seversthey precise bond
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of thesewhere the exact mutual relationsorallegiance, point
tobecommence,terminate and not determine.may always easy

the ofThe States would defend herrightsUnited naturalized
orhere would the re-citizens, abroad. She protect permanent

sident towho had declared their intentions becomeforeigners,
in shestate,while here their wouldcitizens, probationary and

to who to oura safeguarantee asylum any emigrated shores,
and a homeand residence perpetualasought permanent among

us. This to the oflatter class ourcontributing support gov-
be entitled toernment, would to a itsqualified extent, protec-

and there is no better American test oftion, perhaps the com-
ofmencement of this thanright protection, permanent resi-

dence with an to it isintention remain. And more reasonable
to that will to others what shesuppose England yield claims
for she will aand that conform toherself; general principle, by
which all nations cancivilized be governed upon terms of en-
tire and without conflict.equality,

The of therapid progress civilization, ready and constant
ofintercourse the ofnations, citizensmingling and subjects of

nations without forrestriction,all call uniform national rules ;
moreand can be thanany just,andsimple those we contend

toare be drawn from the constitution of the United States and
ofthe laws made in ofCongress itpursuance 1 Whatever may

been the rule ofhave any particular afterstate, fromsevering
andthe mother whilecountry, bound by articles of confedera­

“tion such rule wasmerely, virtually repealed” upon the
“of our federal and aadoption compact, new and uniform

“of naturalization” was thenceforward torule be established
“Untted States,”the and the citizensthroughout of each state

allbe to theshould entitled andprivileges immunities of citi­
of the several states.” v.zens Chirac (2Chirac, Wheat. 269.

Here then was anCh. J. toMarshall.) original plan govern
the andold,all the states, abolishing a newbuilding up sys­

all the states consented,to whichtem, and in ofpursuance
ofthe acts have beenwhich, Congress passed, and de­defining

“who shall be admitted to beclaring. citizens,” upon conform­
“to and whoprescribed regulations, shall being considered

their situationfrom withoutcitizens” acts ofany their own.
toaliens andreside,coming' actuallyAdult ourmaking land
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of athe land their andhomes, manifesting dispositionproperly
citizenshipto those,to be into the body ;incorporated politic

is thusthe adult alienuniform;has been rendered andsimple
“ to dwellinga the infant childrenadmitted be andcitizen,”

“to be con-so a areof such admitted to behere, alien, citizen,
acts of Congresscitizens.” Two other thebysidered classes

“ aofchildrenare to be considered the aridwidowcitizens;”
naturalization;his intention, and beforedeclaring dyingman

“ declaredof areabroad,children Americanand citizens born
citizens.”

withFranceIf an American citizen to inshould residego
histhere,die chil-manendi, and andthe animus should live

I born sub-born would be naturalthere, admit,dren readily
of thesuchbecause intention continued residenceandjects,

evidencewould be and to,of, equivalent expatriation,parent
wasof the toconsent whomimplied allegianceby government

natural-the not becomeAnd havemaydue. although parent
of his adoptedso toas entitle himself to all the privilegesized

istherecast off to this country,yet havingcountry, allegiance
birth,itsofto the to countrychild’s theallegiancebarrierno

same princi-to of theobjectionno the adoptionI perceiveand
andIf ahere. came to reside here permanently,foreignerples

of whichtoall thedesigns renouncing allegiance government
children bornhassubjectis a and remainsactually here,he

deem-beand remain in such case thethey ; mayhere, parent
formerof histo have with the assentrenounced, implieded

toentitlednotnot andand although naturalized,government,
owingandoffull a domiciledprivileges citizen, yet beingthe

naturalborn here arehis childrena temporary allegiance,
ofintentwith theIt is residence,citizens. permanentborn

theadded to establisheswhich creates andremaining, birth,
andresidence,character. Without suchpolitical permanent
al-the thefollowswhile is ofparent in the birthitinere, place

lawof thethe thisfather. this considerlegiance Adopt rule,
theIt isof and there is ornations, no conflict incongruity.

hav-of Constitutionsensible doctrine and of OurYattel Story.
providedthe havingandabrogated law,commoning Congress

theinfant whenfor children hereabroad,born and dwelling
maytheyso,if hebecomes to donaturalized, (and failsfather
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also asserted thehavingof and Congresswhen age;)apply
of Americanabroad citizens ;of children born withcitizenship

the thereenactments,and is noexistingI for,rule contendthe
thethe rulesfor. defendants contendAdoptunprovidedcase

thein conflict with other.iscountryand eachfor,
have toour we onlyrule as was theguide, ask,thisWith

his herewas visitof an alien? temporary?Julia did hefather
factto and he in return homehome,return did and dieintend

at time ofhim the his death ?she with Ifthere, dwelling so,
aand she was Britishhis, subject.followedher condition Julia

time ofat the her father’s toherehave dwelt havedeath,must
thatstatute, as statute sheenabling byunder the obtain-taken

if he had thatthan beenday naturalizeded no greater rights
ofthe acts Congress.under

Vice-Chancellor. The firstThe Assistant question
this is the politicalI examine in case,willwhich condition of

at the death ofJuliadefendant, Lynch,the her*uncle,Thomas
stands at the threshold of thequestionThis cause.Lynch.

she werebehalf,her inas claimed in truth aisif,For citizen of
time,at that she inherited allStates the realthe United estate

or toseised,wasLynch which heThomas waswhereof en­
or in Herequity.at law father died ineithertitled, the life­

toThe descent her,of Thomas. the other(althoughtime rela­
was notwere aliens,)Thomas immediate.of (Jacksontions

10 9;Wend.Fitzsimmons, Levy's Lessee v. 6v. M‘Carty,
But the Revised Statutes, so102.)(a)Peters, re-enacting much

III. ch.12 Will. 6, provide11 and that nothe act personof
under our statuteinheritingof regulating descents,capable

such.inheritancefrom by reason ofbe theprecluded alien-­shall
of such R. S.person. (1 754,ancestorthe 22.)of & Thisism

Juliato the if werecase, Lynch adirectly citizen whenapplies
v. 21 Wend.(The Irvin,Peopledied.uncle 128.)her

of itsthe andsubject, importancedifficultyThe intrinsically,
to the amount oflargereference propertyinas involvedwellas

Tabrande, (2 Rep.M‘Mullan’sSo. 300.)v. Car.(a) DescottesAnd
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in this induced me tocause, asolicit further on theargument
and it haspoint, beenaccordingly anew. Theargued respective

counsel have presented their views with and havegreat ability,
aided me inessentially my investigation.

The facts thebearing or of Juliaupon alienage citizenship
lie withinLynch, a narrow court herecompass. (The recapit-

ulated the thistestimony on point.)
The ofpresumption Patrick’s had animum ma-having any

nendi, from hisarising here three or four is veryresiding years,
much weakened, if not tohis return Ire-overcome, by speedy
land, his constant wish to return his and the ab-during stay,
sence of ofany hisproof an or even ex-intention,expressing

ofpectation or of hisremaining here, towardstaking any step
the character of aacquiring citizen of the country.

My conclusion the factsupon is, thatproved Julia Lynch
was born in this of alien theirstate, temporaryparents, during

That here an withoutsojourn. came asthey anyexperiment,
settled intention of or of mak­their nativeabandoning country,

the theirUnited States nevering permanent Theyabode.(a)
concluded to remain here and after thepermanently, trying

to land,returned their native and there endedcountry, theirthey
lives, afterwards. totook Julia with themmany years They

she ThomasIreland; continued to reside and whenthere,
she was of and a residentdied, about fourteenLynch years age,

of Ireland.
to inherit,Her as the of mustheir Thomas beright Lynch,

the state of at hisby when theallegiance death,tested existing
was It is that theevident,cast. therefore, dependsrightdescent

or ofat the time hercitizenshipher alienage departureupon
in her thearms, ;from this mother’s in 1819 forcountry year

the death of Thomas,between that time andno act intervened
alter her state orcould condition.politicalwhich

the rule of thethe defendants thatbyIt is insistedFirst.
ofto this case on theis point alienage.law governcommon

of the revertendi, Munro,in animus Munro v.stronga(a) See authority support
842.)Fin.(7 &Clark
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the rule ofis an that thebyIt com­indisputable proposition,
mon law of if to these Juliafacts, Lynch wasEngland, applied
a natural of thisborn citizen the United States. And wasrule

law,and in the tolonginflexible common anteriorestablished
the first settlement of the States,United and before theindeed,

theof common alldiscovery by law,America Columbus. By
ofof the crownpersons bom within ligeance England,the

to the orwere without reference statusnatural bom subjects,
and hisof if a Frenchman wife,their Soparents.condition

atheir he wasa son stay,into and had duringcame England,
in the time of whoLittleton,man. lawThis was settledliege

its uniformitys. Anddied 1482. (Litt. Tenures, 198.)in
bybe seen referencecenturies,thethrough intervening may

to I cite without furtherauthorities, will comm­the which
ent.(a)

the allMr. that commoncited, by law,where saysChitty,
of and werepersons allegianceout dominionsborn the king’s

ofsituation hisdeemed and the parents,aliens whatever were;
the of the constituted athe king,bornbeing allegiancewithin
natural born subject.

therestates tono the latterexception proposition; althoughHe
ofof Britishare in favor childrensome to the former,exceptions

theWhethersubjects in countries.foreignwho are born
or forin occasionalitinere,were inforeign parents England,

their were naturalchildren bombusiness, during stay,their
bom subjects.

thelaw,of the common inruleSecond. theSuch being
is presenteddifficult questionof theabsence express legislation,

the law of thisrespect,in thisfor is the lawcommondecision;
law then Juliathe here,beor 1 If itof the United Statesstate,

91; Calv­Case,5Cases,Cent. Cent.; inR. 224 a­ S. C. Jenkins’(a) and ­Dyer’s
Bacon,a; Bacon v.16, 25, 8 12917, 18, a,Litt.27; Co.Reports,in’s 7Case,

A; 1Abridgment, Aliens,1;601; Bacon’sB.Cro. Car. Digest, Alien,Comyn's
2 &Barn.300; Ackland,v.Rep. Doe366;Black. Com. 4 TermDoe v. Jones,

Constitutional779; History1 Hallam’s ofCres. Law Descents, 33.Chitty’s of
422, 1.England, note
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was a native born inLynch and inherited thecitizen, property
that it thecontroversy; was of Thomasassuming property

asLynch, in the bill ofalleged complaint.
It is true tothat the real estate descentundoubtedly right by

in this must be thestate, the law ofgoverned by municipal
state. And ofthe law thisby which in this isstate, respect,
the common cannotlaw, aliens inherit land. But notthis does
relieve the case from its lawbecause we have no statedifficulty,
which in termsexpress declares aliens or are citi-who are who

eitherzens, in foror the of land.general, purpose inheriting
It thus becomes to is annecessary accordingwhoinquire alien,
to the laws which must control Nosubjectthat in this state.
one can ofdispute this,the or other thepower state inany

to theUnion, ofregulate subject inheritance. The state legis-
latures, enable aliens to inherit uncondi-may hold and lands

in their where omit-tionally, states. But haverespective they
toted the leftand common is tolegislate, disability operatelaw

against aliens thisthe to when on; inherit, disputedright
must ruleground, be determined on orsome general principle

of whichlaw, ascertains who and who are citizens.are aliens
I think that not tothis is be obtained fromgeneral principle

the local or law of ofthe state New-York. Thismunicipal
state is a amember of of commonstates,confederation ahaving
federal for thehead,executive and many purposes affecting

the ainterest and convenience of all nationalgeneral states,
and Our internal affairs andjudiciary.legislature government,

of ofare almost reserved to the control theexclusively people
the we areourselves, twenty-six sovereignstates. Amongst

aconfederated under or consti-compactand states,independent
ofobjectsfortution, prescribed government.limited and
we stand as onenations,But to all singlein reference foreign
America. The rightunited United StatesTheand people, of

as betweennot only importantof which isa rightcitizenship,
our inter-an inthe but has essential bearingdifferent states,

themconcedednations, and the privileges bycourse otherwith
of mere state concern.not a matterto iscitizens, therefore,our

ItIt and character.right appertainsis a nationalnecessarily
of in ofNew-York,to to state but respectnot theinus, respect

States,United.the
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In of this in its and wespeaking right proper enlarged sense,
of that the ofnever he is a of state New-say citizenany one,

we he is a citizen of own; sayYork States. Ourthe United
constitution the of mode ofrecognizes thispropriety expres-
sion, in that nodeclaring a nativeperson citizenexcept theof
United shall be to ofStates, theeligible office governor. A
merchant in and totrading occasion resortEurope, having to

withtreaty stipulations would neither beforeign powers, recog-
nized or if heunderstood, that wasshould he adeclare citizen
of the ofstate ItNew-York. is hisin character as aonly citi-

ofzen the States,United an citizen, asAmerican universalby
we arecomity the citizens ofdistinguished from other Repub-

lics on this that wouldcontinent, he be orregarded abroad,
received as entitled to the andrights immunities secured to

thehim hisby government of Icountry. now of thespeak
of a citizenrelationship its generalin and sense. Inenlarged

its itparticular is tosense, applicable the and duties ofrights
our in and towards the statespeople in which they reside.

sense,in this while aAnd citizen of one state may hold lands
in another hestate, cannotyet interfere in the elections of the

or in of thoselatter, any rights which from the nature of gov-
ernment to thebelong exclusively citizens of such state. As

we owe acitizens, toparticular theallegiance of oursovereignty
own and a general tostate, theallegiance confederated sove-

of the United States.reignty
The of the ofprovisions Constitution the United States

thedemonstrate that ofright ascitizenship, distinguished from
is a national or condition, and doesalienage, right not pertain

to the states.individual whileAnd the Constitution recogni-
thezes which Iparticular citizenship have mentioned, (Coop-

v. 3Galbraith,er’s Lessee Wash. C. C. R. it is546,) evident
ofsubjectthat the must be thecontrolledalienage by general,

notand the Thelocal Constitution declaresby allegiance.
to thethat the citizens of each state shall be all privi-entitled

the several (Articleof in states.leges and citizensimmunities
of firstin theSec. The effect this clauseIVth, instance,2.)

of ofwas to within the fold the Unitedcitizenship States,bring
state, at the ofeveryof all time theand each and whothus
81i.VOL.
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ofor anywere by birth, adoptionof the Constitution,adoption
one ofof ofnaturalization, anylaws citizenstheir discordant

Constitution,3 on thestates. Com.(See Story'sthe thirteeri
or-§ of theIt made all alike, newlycitizens1800.)5,674,

Andin this aandnation, respect homogeneous people.ganized
afor such a to all com-provision uponnecessity bringthe very

in the the absolute needexhibited strongestmon lightplatform,
different and rules for establish-discordantof againstguarding

thatof findthe in future. We thereforecitizenshiping right
“ toof first conferred wasone the powers upon Congress,
thean rule naturalization throughoutestablish ofuniform

§Sec. 8,(Article 1,United States.” 4.)
out of force them-few brief whichconsiderations,A many

will illustrate the thatselves the themind, rightupon position
of in was after the ofitscitizenship enlarged sense, adoption

not a national but from the naturethe constitution, only right;
case, ofof from thenceforth be thethe it must lawgoverned by

the acts of the national Thethe andwhole nation legislature.
the hadwhile samecolonies, pursuing general policy,different

views in their the sub-manifested diversevery legislation upon
wassame in thething apparentof aliens. The legislationject

thestates, after declaration of independence,of the respective
As as the Mr.the confederation. early year 1782,and during

ofthe of a ruleuniformstrenuously urged adoptionMadison
the states. to 1(Letter Edmund Randolph,naturalization by

If the states to left towere be them-Madison Papers, 161.)
would thedoubtless continue 'underdiversitythe sameselves,
would foster and conferOne state immigration,constitution.

ofthe onall theirrights landing uponon citizensforeigners
view,with the same object inanother, generalwhileshores;its

aof aliens,the ancient wouldjealousy requirebut cherishing
of before thosemany years, conferring privilegesprobation

Then under the clause of constitutionthe theupon emigrant.
ofI have first interminable and conflictscited,which harassing

consid-would have ensued. Thesestate jurisdiction speedily
illustrated Mr. Madison and Mr. Hamil-byare forciblyerations

42Federalist, (AndNos. and 32. see 2 Madisonton thein
1098,3 on Const., 3, 1099.)Com. the712; Story'sPapers, §
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the constitutionThe clause in conferring upon thecongress
an rule ofto establish uniform wasnaturalization, de-power

to the various evils which wereobviate justlysigned anticipated
of to thefrom the control ofsubject citizenship theleaving
the 1 Itseveral states. Has it had intended effect hascertainly

of field ofif there be thenot, any portion on thelegislation
left to the action of the several states.subject, open

beI will next whether there such left toinquire any portion
?the states

went full on the fourthThe constitution into operation day
The first under atof 1789. assembled itsMarch, congress it,

the conferred thatexercised power upon bodysecond session,
of 1790,on the 26th March,andconstitution, day passedtheby

a uniform of naturalization.to establish Andsysteman act
to there has been one or morethe actsfrom that time present,

in force.subject,this Afterconstantlyof regulatingcongress
well settled nothis it is that itexercised power, longercongress

of statethe scope legislation.fell within
decided in 1792, in thev. Collet, (2 Dallas, 294,)In Collet

the held that thejudgesin Pennsylvania,Circuit CourtS.U.
ofpower naturalizing, providedhad a concurrentstillstates

of Butthe Congress.legislationnot contravene Judgedidthey
asthe samein court, earlya contrary opinionIredell expressed

Villato, Dallas,v. And(2 370.)Statesin the Unitedas 1797,
Courtthe of the259,) SupremeWheat.Chirac, (2v.in Chirac
inexclusivelywas Congress.that the powerheldUnited States

numbers before cited,in theFederalist,theofThe authors
be exclu­necessarilymustto naturalizethethat powerinsisted

now toseemsAnd itrule.no uniformcould beelse theresive,
exclusive.(a)it isthathands,on allbe conceded

hasCongress legis-to whattrue inThis not only regardis
whatfor havetheyholds goodbut itlated upon expressly,
nationalto the legisla-belongmatterIf subjectomitted. the

a of theonly partcoveredhasthe fact thattion, Congress

R., C.)(S.and M'Cord’s1 NottHall,v.ed.; Davis424, 2dComm.(a) 1 Kent’s
R., C.) 25; Rouche v.(N. Williamson,& Batt.4 Dev.Manuel,State292; The v.

293; 3Law,Const.Law,) 141; Sergeant's Story's(Iredell’sRep.,Car.3 N.
84, 85.Const.,3, the1099; onRawleon Const.Comm. §
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not state over the resi­does warrant inany legislatingground,
This is reasons that aredue. well andprinciple settled, upon

authorities last and v.cited,unanswerable. the(See Ogden
v.12 The Commonwealth213;Saunders, Wheaton, Prigg

Peters,16 539­ v. 12Martin,Jack Wend.;Pennsylvania,of
C.Prince, therefore,v. 3 Wash. C. R. If,Golden311; 322.)

for caseto in terms, anyhas omitted provide expressCongress
toin it must either awaitnaturalization,arise regardwhich may

orof be controlled theaction that body, by principlesfuturethe
Unitedlaw of the States.theof general

no of whichthere is act Congress appliesclear thatIt is very
onit is contended the oneof Andcase Julia Lynch.to the

law of this state to this andthe common appliesthatside, either
to the national that theor if we must look law,cases;likethe

the other it is in-the rule. On hand,furnisheslawcommon
ofthat the whichpublic law,the national rule is bythatsisted

ofthe itsfollows status parents.a child
this stateto the common law ofas control.first, havingAnd

of written orof law this state, unwritten,anyapplicationThe
withwould conflict the reason ofof thecitizenship,the rightto

and theof national with ofconcern, powersa matterasthing
Iunder the Constitution. as haveCitizenship, shown,Congress

stands not thewhich law ofuponright, municipalais political
the more ofbut nationalgeneral principlesone state, uponany

character, not mere territorialnationalIt constitutes desig-law.
to ofrefer the common law this state to-weIf maynation.

our statuteto-morrow stand on thelawuponwe mayday,
atfor the state timemay alteranysubject; legislaturesame

Therefore,law. we asjustof the common wellmayrulethe
thatour law declare Juliamay by Lynchthat legislatureclaim

the as toof United insist that the commonStates,was a citizen
her to an alien.of this state declares belaw

thebefore the of federaladoption constitution,and theAt
our nationaldifferent. Whenundoubtedlywas independ-case

the citizens of this and the other statesdeclared, werewasence
Revolution,Britain. the were atof Greatsubjects Upon they

their to the crown and retireto continue fromallegianceliberty
toto and adhere the states.independentor remainthe country,
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adhered, ofwere from theThose who thenceforth citizens re-
states. intermediate thehere, dec-spective Foreigners arriving
of and oflaration the theindependence adoption Constitution,

became citizens or continued to thealiens, lawsaccording of
the whereseveral states theand childrenthey resided; of
aliens bom here that became citizens induring interval, those

because, willstates, as be theshown, commonpresently law
was in that the law of all the states.respect,

The articles of confederation thebetween made nostates,
for statealiens. Each was left toprovision itsnaturalizing

own on that the laws ofand thelegislation subject; several
states in that within their ownbehalf, prevailed untilbounds,
the 4th of orMarch, until the of1789, legislation Congress in
1790. When the Constitution took iteffect, foundtherefore,
the mass of ofcitizens the United Statesexisting ascertained
and Itdefined. was not to enactnecessary fartherany thing
in reference to those than wascitizens, done in the section
which them immunities as citizens alike in all thegave states.

as we have it was to forseen,But thenecessary provide bound-
less future. State laws stateand could not inlegislation the

of be tonature things, longer permitted ordefine, abridge en-
the of in theimportant privilege citizenship Unitedlarge States.

It was a national and oneright, which must forpurely the
be rales alikefuture, bygoverned operating upon ofevery part

Union.the
of theThe then inhabitants of therights United States were
The as ofcitizens, those who shouldrightsguaranteed. suc-

to bethem,ceed were national law. Onbyregulated every
of whether or thelaw, natural, common lawprinciple public,

the children ofof born in this thoseEngland, country who
of the alsowere citizens would be citizens.country, Hence

to ofwas no occasion for the constitution speakthere them.
to another class of the future inhabitants ofIn reference the

of alienwho were born herecountry—those parents—it is
force,that the common law continued in whichclaimed will be
did orfor it didsubjecta Whetherinquiry presently. not, their

to law. Inwas be ascertained a nationalcondition by reference
and theto would bealiens, legislation necessary; power to
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was conferred From what haslegislate, upon beenCongress.
it follows that such was intended tostated, andpower be,

must be exclusive. And itnecessarily being exclusive,
as we have seen, be controlled thecannot, unwritten orby

oflaw one of the more thancommon it can be alteredstates, any
law ofthe statute such state. And whether or not the Con-by

stitution toenabled declare that theCongress children born here
of alien who never an intention toparents manifested become

are aliens orcitizens, are citizens—it is clear that the decision of
that must be some rule ofquestion by law, togeneral applicable

our whole nation.and It must be determinedaffecting whatby
be called the nationalmay as fromlaw, contra-distinguished

local law of thethe several states. It is a matter of na-purely
and not oftional state law.jurisprudence, municipal

The nextThird. is whatinquiry is thetherefore, national
of the Unitedlaw States on this 1subject

of1. At the formation our national thepresent government,
law acommon as ofprevailed in all thesystem jurisprudence,

states which thenthirteen the nation. In Wheatonconstituted
v. Peters’ R.(8Peters, 591, 658,) Thompson, saidJustice,

thewhen American werethat Colonies first settled our an­by
held,it was as wellcestors, the colonists asby theby judges

of thatlawyersand with them as a birth­England, they brought
and so much ofinheritance, the common law as wasright ap­

to their local ofsituation andplicable change circumstances ;
forand that each colony itself, what of thejudged parts com­

(Andwere tomon law its newapplicable condition. see Van
2v. 137.Ness Pacard, Peters, 144; Patterson 5 id.Winn,v.

1241;233. Kent’s Com. 2d472-3, ed.; Commonwealth v.
2 Mass. R.Knowlton, if not all ofMost, the colonial534-5.)

charters, and for therecognized provided benefits of the com­
law. themon Both former, and the ofpresent constitutions

this state in that the common lawdeclared, effect, was the
the law thisbasis of of state. (Constitution Art.1777, 35;of

§Art.1821, 13.)Constitution 7,of
I need not dwell more at thislarge upon unquestionable

It trueis that one learned ofproposition. has spokenjudge
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the of the common law in theadoption ascolonies, being only
to a limited extent. And some have deemed it to usderogatory
as a to assume that we inherited the common law ofpeople,

It is indifferent whether weEngland. that wesay inherited
the common or the of thelaw, common law. Thereprinciples
is no doubt but that in all the thirteen it was the com-colonies,

ofmon our And whoorigin jurisprudence. one will takeany
the totrouble the ofwhole mass statute law ofcompare general

to the era of theapplication, which, up hadrevolution, been
enacted in the of with thecolony New-York, immense extent
of the of the commonprinciples law which were then in actual
force and ofoperation here, theregulating persons andrights

will beproperty ; satisfied that as hadwe, colonists, drawn al-
most from thatexclusively and with at theleast,source; us,
common law had been to no orlimitedadopted restrictedvery
extent.

2. As the common law all theprevailed and wascolonies,in
the ofbasis their laws and it followsjurisprudence, that all
persons born in the colonies while ofin the the ofligeance king

became of theEngland, subjects crown of unless; itEngland
be made to that the rule ofappear, the common law was incom-

with the situation ofpatible the orcolonists, unsuited to their
or that itcircumstances; was altered by legislation.

ofInstead theabridging rule, all the colonial legislation
which has come under my observation, on theproceeded as-

that it was the settledsumption law of the land. In almost
every effortscolony, great were made to the introduc-promote

oftion the of lawsforeigners, by to all thepassage themgiving
and ofrights nativeprivileges subjects in ofrespect property.

And in some colonies, after a shortthey were, very probation,
fully naturalized. The of the colonialtendency legislation

towas ingenerally, the num-mode,increase, every practicable
ber of the inhabitants of the and to thebreak downcountry,
feudal and common lawearly barriers aliens.against

Tucker that an alien in America was entitled toJudge says
than 1st.more an alien in themany England. By veryrights
toact of and heAmerica,in becameemigrating settling ipso

ofa under the colonialexpress stipulations thedenizen,facto
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charters, (or it was for the bet-nearly all,) whereby stipulated
ofter all who would the settlementencouragement inengage

of the thatcolonies, and ofthey them that shouldevery be
thereafter the same, should and have theinhabiting allmight

of free or ofprivileges denizens, persons (Seenative England.
Queenofthe charter toElizabeth 2d.Sir Walter Raleigh.) By

the same ofact he had a bemigrating, toright, (in Virginia,)
under thenaturalized sanction of a notmadelaw,pre-existing

for the forbenefit, butonly the of all in a simi-encouragement
lar situation with himself. The of wasthese lawsoperation

not remote.immediate, (1 Tucker's PartBlackstone, 2, Ap-
Lawspendix 99; ch. ed.Virginia, 11, 1769.)of

So in the ofcolony an 1683,act in andNew-York, by passed
another allby passed 5, re­July 1715, theretoforeforeigners

in the who hadsiding colony been were to be deem­freeholders,
as beened having andnaturalized; all the Protestants of foreign

thenbirth in theresiding were declared to be naturalcolony,
and entitled to allsubjects, the rights, andprivileges advantages

of natural born onsubjects, the oaths oftaking &c.allegiance,
Schaack's(1 Van Col. 14Laws, and severalby97-100;)

statutes passed the last ofsubsequently, 1773,which was in
number ofimmense aliensan were on ta­naturalized by name,

same oaths.theking
an act forIn Pennsylvania, innaturalization was passed 1700;

the Britishand after 13 Geo. forstatute, ch. hadII., 7, provided
allnaturalizing foreign Protestants then in onAmerica, taking

the&c.;test oaths,the General of onAssembly Pennsylvania
of 1742-3,the 3d February, passed an to suchact naturalize

asProtestantsforeign refused oath.conscientiously anytaking
1 Penn.,Laws(See Carey & Bioren’sed. 8,272.)of

ofin the colonySo a statute wasDelaware, enacted in 1700,
naturalized allwhich resident who were thereforeigners settled

date of theat the proprietor’sletters in 1680 and author­patent ;
tothe governor giveized certificates of for­to allnaturalization

on their thetaking oath ofeigners, and confer­allegiance, &c.;
them the samered upon rights, as were&c., enjoyedprivileges,

of theany king's naturalby (1born Laws Dela­subjects. of
ofware, a.,5. ed.52, ch. 1797.)
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in reference toTuckerfrom JudgeI have already quoted
actsSimilarthis subject.uponlaws of Virginiathe colonial

and 1769.1680, 1705,that inwere in colonypassed
March 1696-7,was 10,a statute passedCarolinaIn South

It conferredthat province.for the aliensmaking ofof free
ofof inhabitants bornthem all the and privilegesupon rights

ofthe oath allegiance.onEnglish parents, taking
wasa like statute1704,On of November, enacted,the 4th

forto the to vote ofwhich them membersrightexpressly gave
in force for In theyears.and continued acteightyAssembly,

ofof members inAssembly, passedthe election 1721,regulating
theof was whiledeclared; qualificationsthe same votingright

of that should be born of themembers theywas, subjectsfree
or a naturalized act ofbydominions, foreigner parlia­British

3131,Stat. at ibid.(2 251;ment. So. Car. Large, 135.)
to current ofThese suffice show the colonialexamples legis-

oflation from the earliest our Andhistory. alsoperiods they
Mr. Dane’s error in that there noshow weresaying naturaliza-

before thein the colonies but suchtions asrevolution, took
of (4under the acts Parliament. Dane's Abr. ch.place 708,

Art.131, 5.)
of the on theIn most colonial statutes will be foundsubject,

offorth thesetting aliens to re-recitals, importance encouraging
thesort and settle the and benefitsin, greatto, colonies, which

accrued to from thathad the colonies inalready source, their
in and character.advancement wealth, prosperity

It made one of the ofwas thecomplaint againstgrounds
those to the colonialwho desired libertiescolonies, by merge

thethat numberin the andprerogative, by fosteringroyal
of were formidable an­creatingwealth their inhabitants, they

a toto andindustry, nursing dispositiontagonists English
inthe U. S. And(3 History 380.)rebellion. Bancroft's of

•toof theof one the injuriesthe Declaration Independence,
Great Britain,were the ofwhichstates, charged upon King

“ of theseto theHe has prevent populationendeavoredwas,
naturalizationforfor the lawsstates that; obstructingpurpose

theirto encourageof to othersrefusing migra-; passforeigners
82vol. i.
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ofof new appropriationstion and the conditionshither, raising
lands.”

the Federal ConventionPresident in the debates inMadison,
fortowas indebted emigrationdeclared that America1787,in

of whichand that Americapartsettlement and prosperity,its
had advanced most inmost, rapidlyhad encouraged foreigners

the arts.and (3 1300.)agriculture Madison Papers,population,
at to and legisla-I have referred somewhat thelarge usages

orof the to show so farcolonies, abridg-tion that from limiting,
thein common law rule ofany mode, allegianceing claiming

and as theconferring rights tendencywhole andsubjects; scope
of their and their to for infantlegislation acts, were obtain their
communities, all the alland the citizens that couldpopulation,

within theirbe invited in all nationsbrought territory. They
to the are thewhichmultiply people, laboriously employed,

of. true riches With this notany country. merelyview, they
dominions,claimed as citizens all were in the Britishwho born

transformed into citizens a andbut with liberalprompt facility,
all who were to unite their fortunes withwillingforeigners

ofthose the colonists.
It then be assumed, that at the Declaration ofmay safely Inde-

the law of each and all of the thirteen apendence, by states,
child born within their andterritory ligeance respectively,
became ofa citizen the state of which he was a native.thereby

This continued to the ourtime when Nationalunchanged
Constitution went into full There ofis no evidenceoperation.

rulealteration of the in the states theany ofany during period
that and the whichreferences will be made underintervened;
another head, show that there had been no inter-conclusively
mediate in theirchange policy.

3. I will ofnext whether there be common lawanyinquire
the United or as a we have toStates, nation,whether ex-any

thetent, of law inprinciples the common force.
Some of learned anddiscrepancies in the opinion judges,

lan-use ofconsequent have arisen from theconfusion, general
when it is saidof this Forguage subject. instance,speaking

“a to that itby whose is entitledjudge great respect,opinion
is clear law of the andStates,”can be no Unitedthere common
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“ systemthe ourof federalcommon law be made a partcould
v.inonly Wheatonby (M‘Lean, J.,legislative adoption.”

ofPeters, rightswas8 Peters’ R. He then591, speaking658.)
of regu-state law andofwhich areproperty purely questions

establishedlation, and he rule beenthe which hadapplied long
in the law rightUnited where a commoncourts,States that

contro-was thein whichasserted, must look to the statethey
withinversy that cases, fallingNot alloriginated. possible

the of or be thusthose couldcognizance mustcourts, [deter-
mined no appli-or law had; that the the commonofprinciples

theircation to States andwhatever the of the Unitedpeople
relations and as a whole.government

arose soonA great and well on this point,founded jealousy
of theafter the consequencethe inadoption Constitution,of

that certainfederal incourts a few assuminginstances,
offen-crimes asor offences at belaw, punishedcommon might

ces made crimi-theagainst beingUnited without theirStates,
exhibit-nal ofby act This wasjealousy strikinglyCongress.

the inin on judiciary,ed the debate in Congressmemorable
ofof Act1801-2, February,the session when the Judiciary

was sincewas Its cause1801, long putimmediaterepealed.
jurisdiction. (United Statesrestat decisions suchby against

1 Wheat.v. 7 v.SameCranch, 32; Coolidge,TheHudson,
1 Kent's 2d415; Com., 339, ed.)

wasthe the gene­Before Constitution was feelingadopted,
Declaration ofthe other Thus in Colonialrally way. Rights,the

of theOctober,on 14th Con­1774,theadopted unanimously
“ are toentitleddeclared that the colonies therespectivegress

of 27,law (Jour. 1774, p.common Congress,England.” &c.)of
of whichIn the of the wasPennsylvania,convention people

thein to into consideration adop­held take1787,November,
becauseit was theobjectedof the Federal Constitution,tion

“ that theinstrument, trialwas used in thatword byappeals”
civilto and the law introducedintended be up,was givenjury

4 Hall’sandWorks,its Wilson's Amer. Law(Seein stead.
similar objectionsIn321, 426.) otherjstates,Journal, 423,

ofon of omission common law safe­were themade account
forrooted thepartialityand And this com=privileges.guards
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secu-in the of the express provisionsresultedlaw, addingmon
commonandthe of trial otherby jury,to the rightring people

to thetheare to be found in amendmentslaw whichrights,
of the States.Constitution United

■all theof the like those ofThe Constitution United States,
of thein all nowstates the states(and formingoriginal fact,

ex-the of thewithUnion, exception presupposedLouisiana,)
of ofand the law. Theauthorityistence common principles

of thethat law were the basis our Ininstitutions. adopting
state and national those fundamental laws whichconstitutions;

towere their action and in the newgovern relationspolitical
circumstances from the of botharising assumption sovereignty,

and ournational;local ancestors so of therejected much com-
mon law as was then to theirinapplicable situation, and pre-

forscribed new rules their and Butregulation government.
soin did notdoing, they reject the of thebody common law.

They founded their state constitutions therespective and great
national itscompact, upon so far asexisting principles, they
were consistent and harmonious with the of thoseprovisions
constitutions. briefA toreference the Constitution of the
United States will illustrate this idea. It the solegives power
of to the ofHouseimpeachment and the soleRepresentatives,

of anpower trying to theimpeachment Senate. Impeachment
■is thus treated as a well known, defined and established pro-

Yet itceeding. was knownonly to the common andlaw,
could be understood only reference toby the of thatprinciples
law. The wasCongress authorized to forprovide the punish-
ment of committed on the andhigh seas, for punish?felonies

certain othering crimes. The common law thefurnished
■definition ofonly The trial of all crimes, inexceptfelonies.

cases of was to beimpeachment, andby jury; the Constitution
ofspeaks treason, bribery, indictment, cases in anequity,

system bankruptcy, attainder, and the writuniform of of
habeas all ofcorpus; which were unknown name,even by
to any other ofsystem jurisprudence than the common law.
In like themanner, amendments to the Constitution make
provisions in reference to the right search war-petition,of
rants, capital trialground byjury, bail, fines,jury,crimes*
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these noinstances,Inand the the common law.rules legis-of
was deemedor'exposition, apparently necessarylativefdefinition

are of asof the They spokenthe framers Constitution. sub-by
andestablished,stantial and which willthings, already existing

to exist. And the of Congresscontinue legislation immediately
toand in which proceededits outfollowing adoption, they carry

left most ofin detail the new ofsystem thesegovernment,
to stand that theythe sameupon footing previouslythings

of the or common Itthe unwritten haswere, principles law.
tonever been deemed for thenecessary Congress legislate upon

or of the ofof or construction statutesrules pleading evidence,
or the rulesof multifarious andcontracts, upon princi-or any

usedof law and which have been anddailyequity, appliedples
the from theStates,civil in the courts of Unitedin cases, year

ofto the So of the rules and theevidence,1789 present day.
these rules andin criminal cases. All principles,proceedings

of been from the common law,forms have adoptedproceeding,
ora of without doubt Thequestion.as matter fewcourse,

ourstate trials which we have had under general government,
of of this fact.are full illustrations

Court ofIn of the theWilson, United1795, Judge Supreme
to the in thein his grand jury,States, delivering charge Virgi-

into dissertation on the jurisdic-went an elaboratenia Circuit,
courts and aftercrimes,of the federal overtion enumerating

as the Circuitsuch he deemed he con-cognizable by Court,
:follows “In the catalogue, murder,tinued as man-foregoing

and extor-robbery, piracy, perjury, bribery,slaughter, forgery,
theymentioned as crimes and offences but are neithertion, ;are

we tomust refer somereason,nor described. For thisdefined
Tofor orlaw their definition whatdescription.pre-existing

? ismade This alaw should this reference be ques-pre-existing
It mustand receive anof immense extent.importancetion

reasons foraddress, myI assignbut in thiscannot,answer,
The reference shouldI toam aboutanswer which give.the

letthen,law,the commonTothe law.be made to common
andof the crimesdescriptionus resort for the definition or

have beenStatesof the Unitedwhich in the lawsoffences
You will inor defined.have notbut been describednamed,
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bya standard,with legalbe furnishedmanner,this gentlemen,
preci-ascertain withyou mayof whichthe judicious application

of and transactionsthe true nature and such factssion qualities
of and research.”shall the objects youras become consideration

the the judi-debates onWilson’s And in(3 Works, 357, 371.)
Mr. ofto1802, alluded, Bayard,in which I have beforeciary

'ofan in the House Representatives,in ableDelaware, speech
so ason not far facts(whatthis wassubject, disputed,said

“ havethat thethe of United Stateswere concerned,) judges
the Constitution of the United States washeld thatgenerally

thean common law.upon Of soundnesspredicated existing
a Iof that I never had doubt. should tooopinion scarcely go

I to of therethat,far were the common wouldsay, law,stripped
neither norbe Constitution The isgovernment. Constitution

without reference to theunintelligible common law. And
were to into our ofgowe courts with the mere statutesjustice
of not aStates,the United acould be not con-step taken, even

could be There be no oftempt punished. would form plead-
no of ofno ruleprinciples Withouting, evidence, property.

thelaw,this Constitution becomes a dead letter. For ten
it thehas been of ouryears doctrine that the commoncourts,

was in force.” (Debateslaw 1802,on the Judiciary, p. 372.
1And see onCom. Const.Story’s 141,the 140, 158,157,§

and 2 tonote 262 to2; Ibid. 794267, 797; Rawle on the§
Const. 258.)

inMr. Du his wellPonceau, reasoned and clear illustration
of ofthe the federaljurisdiction courts, tocomes the conclu­

“:sion 1. That the common law is the oflaw the United
States in their national andcapacity, is as such inrecognized

themany instances, by Constitution of the United States, and
the statutes inmade ofpursuance it.” 2. That those courts
can derive no from the commonjurisdiction law. 3. That in

ofthe territories the States,United havethey common law jurisdiction.
(D­ onPonceau Jurisd. and see101; Ibid. 86, 88;u

15,and of the10,pp. Preface.)
In my there isjudgment no room for doubt, but that to a

limited extent, the common law, (or the of theprinciples com-
mon ‘aslaw, some toprefer theexpress doctrine,) prevails in
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a ofUnited States as national Tojurisprudence.the system
hazardit I need not anis applicable, opinion,what extent

terms or in theinstances,in particular beyondeither general
to a necessaryhand. But it seems fromconsequencein becase
of oflaws the colonies and theand Unitedjurisprudencethe

of thatconfederation;under the articles in a matterStates
tosubject,has become a national beUnion,the con-which, by

thea Unitedtrolled co-extensive with States inprinciple ;by
of onabsence constitutional or congressional provisionthe the

ofmust be the theprinciplesit commonsubject, regulated by
areif andthey pertinent applicable.law,

of one of theThe naturalization ispower express concessions
ofthe states to the United States. Thefrom right citizenship,

afrom was either known andnaturalization,aside recognized
toas the then and future ofinhabitants theapplicableright,

the act ofor andnecessarily, bycountry, very theorganizing
subject ofa national law andnation, became Itregulation.

acontinue state in itsrightno senselonger enlargedcould as
to the United States.applicable

of theConstitution United States contains no4. The clause
and as Ishall be deemed citizens,who havedeclaring already

ofno act which to theCongress appliesthere isobserved, case
for a rule orThe principleof Julia necessity applica-Lynch.

theand co-extensive withto this has existednation,ble subject,
Constitution,of the and cases tothe adoptionsince whichever

sinceconstantlyhave been thatarisingit is applicable, period.
of the matter towith their control thestates federalpartedThe

athere must have been national prin-Thereforegovernment.
ofexistence theof coeval with thelaw,or rule Unionciple

And whether Juliaquestion Lynchthe thesubject.governing
must be determined thebyor not a nationalcitizen,was was

unwritten law.
what haveI stated,from thatconsequence5. It a necessaryis

in allthis thesubject,on states,had prevailedthe law which
oflaw theor common Unitedbecame the governing principle
of the Unitedpartsstates the constituentwereStates. Those

and further stateformed, regu-the Union waswhenStates, and
of ain the absencefollows,itpoint terminated,on thelation
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declaration to the that the whichcontrary, principle prevailed
and was the law on such in thepoint all became imme-states,

the and rule of lawdiately governing principle thereon in the
formednation such union. Ifby there had been any diversity

on the in the state itsubject laws, tohave been difficultmight
which of theascertain state rules to orconflicting was become,

thebecome,did national And ifprinciple. such haddiversity
it is reasonable toexisted, believe that the of the Con-framers
would have borne it institution and enacted a uniformmind,

or authorized toCongress establish one. The entirerule,
of the Constitution in tosilence furnishes aregard it, strong

not that theconfirmation, only oflaw the states wasexisting
but that there nouniform, was to orentirely intention abrogate

it. The term was used in the aschange citizen, Constitution
the of whichword,a wasmeaning already established welland

And theunderstood. Constitution itself acontains direct re-
of the common law in thesubsisting sectioncognition principle,

“thedefines ofqualificationwhich the President. No person
a natural born citizen, or a citizen of the United Statesexcept

time of the of thisat the adoption shall beConstitution, eligible
ofto the office &c. The standardPresident,” only which then

aexisted, natural born was the rule of thecitizen, commonof
and no different standard has beenlaw, since.adopted -Sup-
a should be electedpose person president born,who was native

but of alien could thereparents, be reasonableany doubt that he
under thewas ?Constitution Ieligible think not. The posi-

decisivetion would be in his favor, that the rule of theby com-
inmon force when the Constitution waslaw, he aadopted, is

citizen.
theMoreover, absence of oravowalany in theexpression
of a toConstitution, affect the law ofdesign existing the coun-

on this is conclusivetry subject, the existence ofagainst such
It is inconceivable that thedesign. of therepresentatives thir-

teeen assembled insovereign states, convention for the purpose
aof confederation and forframing union national purposes,

should have intended to subvert the establishedlong rule of
onlaw their constituents a ofgoverning question such great

tomoment them withoutall, solemnly for theproviding change
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toshould have comethat theymorein stillthe Constitution ;
their Andobject.once declaringeventhat withoutconclusion

isconvention, equally appli-in thewhat is true of the delegates
states,of the of theof and peoplecable to the the states,designs

of labors.theirin the resultand adoptingratifying
ofable in behalfin the very argumentMuch stress was laid

of thecharacterthe the and graspingoncomplainant, rigorous
of thethe doctrine byrule of the andlaw; absurditycommon

human whobeingevery happenswhich it claims as a subject
whileBritish it exactssoil,to theupondraw first breathhis

Britishchildren of born insubjectssame from theallegiance
that the United ait was urged, States,countries. Andforeign

freedom and shouldequality,basedgovernment perfectupon
what was called inestablish,and to andintendedadopt, adopt

ofand liberal theprinciplethe rationaljust,the moreargument,
this connection the muchInlaw.international and public

was into thepressedofvexed of the expatriation,question right
the commonthat if we lawadoptand it was urgedargument;
that ofalso adopt perpetualrule we mustof by birth,allegiance

in this coun-has beensaid, repudiatedwhich it wasallegiance,
dividedare much thatuponour courtsThe authorities intry.

are adverse toof weight,which are greatandquestion, many
tointend discuss that1 do not greatthe to expatriate.right
stand theIt does not upon samein of its aspects.question any

doctrine oflaw allegiance byor the commonreason asprinciple
of the latter.the Aadoptionnot follow fromand doesbirth,

on ofsubjectthe perpetualofof and practicediversity opinion
understates,in the theandthe coloniesinallegiance prevailed

inwas recognizedto expatriateold TheConfederation. right
colonies. TheweretheywhileandPennsylvania Virginia,

of lawsthe passageof prohibitedConstitution Pennsylvania
enacted aand Virginiathe ;from staterestraining emigration

for andexpatriation1792, providinglaw as as the yearrecently
of Virginia,the daughterKentucky,forms.itsprescribing
otherin many ques-well asasthis,infollowed her doctrines

9 Dana,v. Hawkins, 178.)(Alsburyoftions national policy.
states toand priorcoloniesin theThis diversity prevailing

that in the na-to the argumentstrengthaffordwould1789,
vol, 83i.
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tional the law ofcommon ralegovernment, perpetual allegiance
notdid while the universal ofprevail; the rule ofprevalence

birth in toallegiance all the colonies and statesby thatup time,
be awould thethat such ruleconvincing argument became

national law.
In to ofthe effect birth the ofregard upon right citizenship,
is not to ofmy dutyit establish the rule law for the first time,

tobut ascertain a rule in ofwhich has been force from the era
the Federal ofand which has affected theConstitution, rights

and from that to theperiodpersons property constantly present.
toWere bethis, determined on its intrinsichowever, solely

and Ito our am not sureadaptationpropriety circumstances,
rale of tothat different from that the commonany law, ought

isin our Itbe that there shouldadopted country. indispensable
some and forfixed,be certain rules theintelligible determining

of or The fur-place ofquestion alienage citizenship. nativity
one as andnishes and as to be asplain certain, readily proved,

be If fromcircumstance which canany mentioned. we depart
rule of ofand the some the wethat, adopt nations,continental

two more remote andhave difficult tests areWeintroduced.
ofto ascertain evidence factsby onefirst, removed generation

the offrom time the the thestatus or ofinquiry, citizenship
at the time of the ofbirth theparents ; and next,propositus

ofor intentionthe election the in referencepropositus himself,
his ofto the ofwhere he was or thatadoption country born,

were sometimes,which his citizens.parents And as in this
the will before he to ofcase, arise, attains thequestion age

harmony with theInelection. of the common lawcertainty
natives are our theborn,rule forrespecting statutory provisions

of toaliens the of Such admis-rightsadmission citizenship.
ofis a of a courtjudgmentsion record. Thus almost everyin

instance, we have an oforunerring guide test, readycapable
and authentication. are the chil-investigation The exceptions

of are to theambassadors, (whodren deemed be withinbom
of the ourand ofsovereign the childrenallegiance represented,)

borncitizens abroad.own
tome another of ofobjectionsAnd this the to the rulebrings

law, viz: That while Greatcommon claims as sub-the Britain
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sheall born in her claims the children bomdominions,jects,
that towe,elsewhere of her own and thesubjects; holding

law are to in thissubjectedcommon rule, great inequality
and selfish our ofbecause act declar-grasping game, Congress,

of our to be ofthe children citizens born abroad citizens theing
to of who wereis limited the children citi-States, parentsUnited

inin is its operation.when it and1802, nearly spentzens passed,
that is a citizenof Julia LynchThe inconsistency holding

on hands that reason ofit is conceded all herbywhenhere,
British she also asubjects is British wasbeing subject;parents

isThis butinconsistency, however, nothingurged.strongly
of a in the tensdouble which exists ofthe occurrence allegiance,

of instances of our naturalized who werecitizens,thousands
of the of Greatcrown Britain. We itssubjects recognizeonce

with fullcitizens,because we them as knowl-existence, adopt
lawthe of their native neverthat canby country, theyedge

owe to itsoff the which theyallegiance government.put
to the I do not think' thatact of the chil­1802,With regard

of our citizens born are aliens. Not that I sub­abroad,dren
to the of theargument complainant’s opening counsel,scribe

terms of the act itself embrace the children of allthe futurethat
I3tit as at believe it toadvised, have been thepresentcitizens.

of that children oflaw bom abroadEnglandcommon English
ofsubjects the crown. The 25were Edwardstatute,parents,

tomare,natis ultra have2,st. De been decla­III., appears
Inof the old common law. 224ratory Dyer’s a,Reports,

said toit is have been in the inBenchnote, adjudged King’s
that children ofIII.,7th Edward born thesubjects beyond sea,

service of the and thatthe shall be thisinheritable;in king,
in III. Theresolved in the 17th Edward factparliamentwas

inin the not his do­service,of doesking’s import beingbeing
Bacon’sor within It was Lord opinionhisminions, ligeance.

old common law. Mr.that the act was of thedeclaratory
doubt whichit to some waswas made removesaysReeves

ofof children born Englishabout the denizationentertained
theof the Reeves’Hist.(2 Englishout kingdom.parents of

two ofBacon, the(Cro. Car., 601,)In Bacon v.400.)Law,
that commonand held theby law,Croke aBrampton,udges,



660 CASES IN CHANCERY.

Lynch v. Clarke.

child born in ofPrussia enti­was aEnglish denizen,parents,
tled to inherit and a said it wasliege subject. Berkeley, J.,
rather force ofby the statute 25 dem.Edward III. In Doe

v. B. J. Tin­779,Thomas 790 to Ch.Ackland, (2 & C., 793,)
dal that this was so that effectsays, law,the common toandby
he cites in 1 4. theJustice, Justice,Rich. inHussey, 3, Parke,

case,same that the 25says III.,Edward was a act.declaratory
22 Hen.(And VI.,see Kent38, per Newton, ChancellorJ.) ap­

to.entertain the samepears (2 Kent’sopinion. Com., 50, 51,
2d ed.)

If such were the common it was inlaw, colonies,force in the
oneand was of the which the citizens of therights United

States retained and still hold theunder Constitution. The
in ofprovisions the acts of 1795 toCongress 1790, and 1802,

secure these to children born were this viewrights abroad, in a
Butsuperabundant caution. the ofcircumstance two different

national such islegislatures having passed laws, strong proof
that did not thethey ornatural law controlledsuppose public
the Forcase- the very of law which is insist-principle public
ed toon here establish the of Julia Prolesalienage Lynch, se-

sortem would to the casesquitur paternam, apply provided
for in these acts of If the common law wasCongress. consid-
ered in force on this the nationalsubject, welllegislature might
act the doubt which theas as time ofupon prevailed long ago

in toIII.,Edward children ofborn abroad citizenregard parents,
hasand which ever Butsince in the civil andprevailed. pub-

if thelic belaw, there was nocomplainant’s ground tenable,
whatever.doubt

toreference the the UnitedIn that Statesargument should
a rule on justestablish and which shall be toproper principles,

nations, it is ofother be said that amay purelythis matter mu-
in Vattel treats it asnicipal regulation, every country. being

within the control of nation for it-eachlegitimately acting
rule of toThe the commonlaw is otherunjust nations,self. not
as citizens those who born here under thein areclaiming pro-

of our and other ruleinstitutions The isgovernment.tection
to ofthe viz : asliable Ameri-more charge injustice, claiming

born in other parents.ofcitizens those countriescan American
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to our own citizens demandsthat justiceoneno questions,Yet
this principle.

nation wasof Britishthe alludedspiritThe monopolizing
of the Saxona andportioninherited goodlyWe haveto.

nationaland andaggrandizement;for territorialthirstNorman
it to theheretofore done, gratify enlarge-as we havewe may,

of the ofand man-happinessof civil liberty,of the boundsment
rules of theof both of the commonthe adoptionAndkind.

thosediscussed, while noblethey promoteI havelaw which
nations. Theto other principal foreigndo no injusticeobjects,

in ourif isrules, country,those Greatappliedbynation affected
asin full force ouragainstrules are ownthere,BothBritain.

there is a moralAnd thatcertaintyand government.people
of theallegiance uponthe cir-duty simplelaw, fasteningtheir

their which hasdominions,in been un-of nativitycumstance
neverwill be changed. Whyfor thencenturies,disturbed

which,a if it weremake everthe United States change,should
?never beso candesirable, reciprocal

has been toof our nation bestowalways theThe policy
aand with unknowncitizenship freely, liberalityof toright

I hold this to be our soundworld. and wiseoldthe policy
the intolerance whichreligiousnotwithstanding partiallystill,

of oursome colonial and thelegislation,it inobscured hostility
evenandoccasionally, recently, prevailed againsthas itwhich

Iof our cannot refrainAnd fromcountry.some ex­partsin
at thisthe more from thepartial relapsesurprise pro­pressing

of freeinfluenceand and ofameliorating institutions,gressive
ofincrease commercial and relationsliterarythe immense and

because it iscountries,different contempora­betweenintercourse
Britain,of in Greata law indica­stronglythewith passagery
at a singleof those andinfluences, stepof the force makingtive

subjecton that formadethan she has nearlyprogressgreater
the lawsto amendto the act torelatingI refer500 years.

7 and 8 sess.(Stat.1844.6th, Vict., 4th,aliens, passed August
to aliens,its concessionsinwhich, goesAn act farch. 66.)

in thislegislation country.of the existingmostbeyond
toof the colonial encouragement foreignersevidencesSome

hassame animatedThe principlementioned. thehave been
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of states down tothe the Inpresent day. Pennsyl­legislation
it was in the firstand North Carolina, made, instance,vania a
In the ConstitutionIllinois, confersprovision.constitutional

of v.the 2right (Spraginson aliens suffrage. Houghton,
In the celebratedtruth, Ordinance,R. 370.)Scammon’s

“For of the13, the ofJuly territory1787, governmentpassed
ofnorthwest the OhioStates, River,” permittedthe United

vote,to if were freeholders. (3alien inhabitants they Story's
v. 2S., 2073—2075;the U. Houghton,Laws Spraginsof

The same was continued377, through­Scam. 393, 399.) policy
toour national in that Theout legislation regard territory.

ofof to thealiens was authorized vote for memberssame class
of1802,to form the state of Ohio ingovernmentconventions

in Illinois in Illinois was1816,Indiana and 1818. When
in aliens who taxes and1812,a separate territory paidmade

were constituted voters. And wasa year, Michiganresided
into the Union in with a Constitution1836,admitted which
all aliens then there to vote, and which wasresidingpermitted

(2 S. 1250­ 3Story's ;Laws U.by Congress. 869,approved
4 Ib.1565, 1674;Ib. 2442.)

In this naturalized citizens are tostate, eligible every pub-
that of In most of the states,lic lawsoffice,except governor.

toenacted to all or most of ofbeen aliens thegivehave rights
of thein and transmissioncitizens, respect acquiring, holding,

I states,and believe in all of the there are fre-of property;
of ofinstances such laws for the benefit particularquent

ofclasses of while in severalaliens; them,and thealiens
to inherit lands is donedisability entirely away.

to enumerate additionaltime all theWithout taking statutory
of this colonial and nationalprevalent policyevidences which

toI will refer our statutes ofme,are before February 28, 1789.
26,of ch.1802,and MarchLaws, 279;) 49,(2 Greenleaf's

of treason46­ the statute in Massa­and Rad.Kent ;)(a)(3
of 1046­1777, 1801,2 ed. actLaws, ;in Mass. ofchusetts, p.

“ to andto enable resident aliens hold real andestate,act for(a) The convey
N.Laws Y. Session30, 1845, 1845,Aprilpassed chap. 115;other purposes,” of of

regard toprivileges of aliens in real estate.enlarged themuchhas
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921;2 LawsJune ch. b. in Del.11, 174, Delaware,1788, of
in Carolina­;of March and March South26, 22,1786,acts 1784,

So. Car. Statutes at(4 Large, 600, 746.)
inOur this and its were forci-happy results,policy, respect,
in Dr. Mr.vindicated the convention of by Franklin,bly 1787,

(3Gen. Hamilton and Wilson. MadisonMadison, Judge
2 to4461273, 163;1 Wilson's ibid.1299; Works,Papers,

450. And see Con-the President toMessage of Jefferson
8th,Dec.gress, 1801.)

these various and conclusive illustrations of the uni-With
and of the United forwise beneficialform, policy States, nearly

a which embracedtwo centuries past; policy every legitimate
for the of itsmeans notnumber, merely inhabitants,increasing

of is to that;but its citizens it hold there has beenimpossible
ofrelaxation from the common rulelawany citizenship by

of ourmeans birth within territory.
therefore, I entertain no6. can butprinciple,Upon doubt,

the law of the United bornthat withinStates, every personby
ofdominions and the United whateverStates,the allegiance

his natural born Itthe situation of is a citizen.parents,were
uponhas been judicialthat there no decision thisis surprising

whoNone found the counselbywas thisarguedquestion.
so I have been able to hasascertain,and far as it nevercause,

of ofcourtsin the theany respectivedecidedexpresslybeen
States.or of the United This circumstance initself,states,

somust have occurred often in theto a whichpointregard
furnishesof a inference that therejustice, strongadministration

rulebut that the common law wasbeen doubthas never any
and theconfirmed,This inference is posi-the law of the land.

andjudicial legalsuchcertain, by legislative,tion made morally
to those,Before referringthe question.as bear uponexpositions

of theunderstanding legalI to theam bound that generalsay
of the sopublic mind,universal impressionand theprofession,

is thatit,of birthknowingfar as I have the opportunityhad
Thuscitizenship.constituteof itselfthis doesin country,

awhetheris made personat an theelection, inquirywhen
if he answers that he isor an alien,to vote is a citizenoffering

is as that he isof it receivedcountry,a conclusivenative this
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one farther.citizen. No Noinquiresa one asks whether his
or werewere citizens It thatforeigners. is heparents enough

thewhatever were Iborn status of hishere,was parents.
consent isthat common sometimes aknow common error,only

is not on a ofopinion any authorityand that law.public point
which is moreis a questionthis and moreimportant,But deeply

to topoliticalin reference than ofrights,felt, rights property.
of the sentimentuniversality public in this is ainstance,The

the historical evidence of state ofof the and theprogresspart
It indicates the ofthe and thesubject.on strength depthlaw

andlaw confirms the theprinciple, thatpositioncommon
of the Federal Constitution inno thatwrought changeadoption

principle.
onexpositions but one thisspeaklegislative languageThe

the various onThus acts the ofsubject naturaliza-question.
beenhave thatby allpassedwhich Congress, pre-supposetion

be benefitted their werebyto bom abroad.provisionsarewho
of viz: thesort,in thisexpressions countryaboundThey

all who in thehe arrivecame;” “persons maywhich“from
the whence is tocountry beStates;” they migratedUnited

like. Thisthe is to aand language inappropriatestated, per-
and to onehere, whollywas born whoinapplicablewhoson

resided in the If Julia hadcountry. re-Lynchalwayshas
she was of the in to herage, argumenttill regardheremained

be no thewould becausedifferent, during inter-citizenship
have ofwould been election. Inincapableshetimevening

the inthe constitution adopted by people 1822, pro-state,this
aexcept native citizen theno Unitedpersonthatvides of

to the ofoffice Governor. Nativebe citi-eligibleshallStates
fromas citizens ofcontradistinguishedusedis foreignzen

termas a and definite. Itperfectly isintelligibleandbirth,
athat there was known rule ofthe assumption,uponbased

were ofwho native citizens the Unitedascertaininglaw,
as has there was noalreadyand been suchshown,States;

of Inthat the common law. various stat-known, exceptrule
to forenacted from time time morehave been thanwhichutes

aliens to take,to authorize hold andpurchase,past,fifty years
used theestate, bythe inexpression legislature de-realconvey
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toare beof is that theythe extent thedaring granted,rights
““ or of naturalas full citizen,”as of natural bornthose any

§bom 18073;ch.(See 164, 1,citizens.” Laws 1806, ofof
1825,ch. ch. ch.123; 1808, 240;ch. 175; 1812, ofof of

and1 bothat., others,Rev. and310; generalSt­ 720; many
Aprilin their In oneparticular statute, passedapplication.)

landwas to hold asaliench. the28, 1836, 200,Laws 1836,of
ascitizen;as or bornif he had been a naturalized naturalfully

to ourif those of citizens knowntwo the classesconstituted all
tooflaws. statutes naturalizationIn the numerous colonial

is isused,I the whichwhich have already referred, expression
“ thatassume birthBothbornnatural subjects.” expressions

a test of the of theis and continuance languagecitizenship;
Constitution,to the Revolution and to the Federalsubsequent

asto be itshows that the effect of the samebirth continued
before.was

The in them to holdaliens, take,statutes favor of enabling
and of real havedispose throughoutbeen very generalestate,
the I to the as theUnited States. refer following exhibiting
similar use of the of the Unitedterm “natural citizenborn

in to or not natural­States,” foreignerscontradistinction aliens,
ized. Iti of 22,the act 1817. (Elmer'sNew-Jersey, January

11,of 1789In theDigest, Pennsylvania, February ;act6.)
ofnatural citizens. This actwhich bom insteadsays subjects,

was continued in and in 1795. (3 Carey1792, again
In similar thestatute, using& Bioren's aLaws, 1799,299.)

New-York,as in of ib. So in(6those 38.)same language
of and March1807, (Act February again 24, 1818,10th);

ed. In Act of40, Delaware,(Purdon’s Digest, 1836.)39,
483. the 11th ofch. 4 On1811, Delaware,Laws172; of

to alla statute enacted in givingwasJune, 1788, Delaware,
on the oaththen or thereafter there, takingforeigners residing

“ of born sub­theall and naturalprescribed, rights privileges
to whichoffices, theyof the ofstate,”this holdingjects except

Del. 921,Laws(2were entitled after five residence.years of
seethe sameFor174, language,ch. similar laws, usingb.)

of Feb. Re­1785;to Act1820, 7,Laws Georgia p. 182,of
Wis-Rev. Stat.1838, p. 67;vised Indiana,Statutes ofof

84vol. i.
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consin, 1838-9, p. 179; Michigan, 1833, p. 282,ed.Laws of
ofAct March 1827.31,

ofIn orPennsylvania, the old frameplan government,
ofat the to everyadopted Revolution, (sec. gave foreigner42,)

tocharacter who came settle in the firststate,good having
oftaken the oath the to hold and&c.,allegiance, right land,

after to a freeone residence he was deemed denizenyear’s be
“of the and aentitled to all the of natural bornstate, rights

(1that Laws Pa. 8,of state. Bioren’sCareysubject” & of
to31,note In a statute of thata.) state, passed August 1778,

ofto was enacted that heirs personsitgive validity titles, <fcc.,
not of the crownor the ofborn outnaturalized, allegianceof
Great as if the had beenBritain, &c., deceasedmight hold,
born in The sameallegiance, 38.)&c. (Purdon’s Digest,

in to foundto is be inassumption by birth,regard citizenship
the ofstatute Feb­Pennsylvania elections, passedregulating

1799 : to theIn order to his electorruary 15, prove right vote,
is to antake 1. is a born citizen ofThat he natural theoath,

2. Or that of somestate, &c. he is a natural born citizen other
of the United Or 3. That been aStates, &c. having foreigner
or he has beenalien, (Purdon’s&c.'naturalized, 223;Dig.
3 Carey Bioren, 340.)&

The Constitution of Vermont, (§adopted 4, 1793,July 39,)
acontained ofprovision like that the frame ofPennsylvania

government, that theexcept limitation as to officeswasholding
torestricted the thehighest in and as tostate, was at anthose,

end twoafter years Theresidence. same words were used to
“illustrate the rights viz.:conferred, natural born subjects of

state.”this
“In anVirginia," act was in entitled anpassed 1792, act

who shalldeclaring be citizens of this commonwealth,” and
forproviding and the ofacquiring right citizen-relinquishing

“ship. The first section That all free bornprovides, persons
within the allcommonwealth;this notterritory personsof
being natives, who have obtained a of underright citizenship
former and alsolaws, children,all wheresoever whoseborn,
fathers or ofmothers are or were citizens the time theat birth
of such shall be of thischildren, deemed citizens common-
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(1 1819,Va. 65. Andp.Rev. Code seewealth,” &c. of
278, 281,2 Rep. 282.)v. ThisRandolph’sBarzizas Hopkins,

of statute inpassedre-enactment awas a substantial May,
tothe latter was limited freethatch. white(except1779, 55;

16, and anotheranother in ch.October, 1783, 17; inpersons,)
were inThese statutes in Virginiach. 10.1786, partOctober,

of thebecause confusionenacted,were anddeclaratory.—They
out of the Revolution, andsubjecton the thegrowingdoubts

to the Britishof of the colonies government,someadherence
some and that ofin instances,their return theirsubsequent

in others.children
of theact 1721, prescribing qualifica-In theSouth Carolina,

toof them beassembly, requiredof members thetion '•'‘free
(3dominions. So.of the British Car. Statuteshorn subjects,”

§137,at Large, 8.)
recites that thein 1819, policyIn a statute passedTennessee,

tobeen encourageUnited has emigrationof the States always
their andto increasecountries, population ;foreign strengthfrom

Thedescent. firstthe act aliens to take sectionbyand enables
“ been: not born inhavingthus All thecommences persons

Andthereof,”or citizens <fcc.States, theyotherwiseUnited
“ native citizens” ofif had been theto ashold, &c., theyare

CaruthersbyLaws Tenn. and(StatuteUnited States. of
ed. of 1836. p. 87.)Nicholson,

and statutes offrom the constitutions theThese instances
to a extent. Thosegreatbe multipliedstates mightvarious

thethat universalto showwill suffice under-already given,
of thepeopleof the statesthe inof representativesstanding
laws, wasstatutoryfundamental and thattheirestablishing

was thatterritory, bytheir circum-withinbornevery person
thesome of thestates,and incitizen; recogni-aalone,stance

is express.the doctrineoftion
innegative testimony,of the point byan illustrationI find

of memorableout the and atro-which grewstate papersthe
on theBritish ship Leopardthebycommittedoutragecious

It was thatallegedin 1807.June,Chesapeake,frigateS.U.
were Ameri-Chesapeake,from theseamen takentheofthree

made anynational character differ-that theirNotcitizens.can
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involved in that but itin the affair, aggravatedence principle
the of the British commander. Theof conductthe atrocity

wereof of which thereported bythe fact citizenshipproofs
House ofof the and which wereRepresentatives,committee

of ofto British consisted evidencefurnished the government,
oflives the one of whomsubsequent seamen,the birth and

was in to the1784. stated con-Nothingwas born in regard
of of or cor-or their in thedition any reportsallegiance parents,

the Iton was taken forrespondence subject. grantedevidently
ofone the to con-that birth in withoutstates, parentage,regard

stituted those citizens of theseamen, (Wait’sUnited States.
200, 220,1806,State Papers, pagesAmerican 1808, 197,

see the Mr. MadisonAnd between225, correspondence&c.)
Mr. Monroe and Mr.Monroe;and Mr. and Mr. Canning;

284,Madison and Mr. Rose. (lb. 301, 349.)
I recur to other onwill next and authoritieslegal judicial

this subject.
Kent follows of theChancellor Blackstone his divisionin
ourinhabitants of into healiens natives. Andcountry and

“ are all: Natives born the ofsays persons within jurisdiction
“the United andStates an alien is of thea born outperson

theofjurisdiction United States.” The which heexceptions
do not affect themakes, question.present (2 39,Kent’s Com.

2d49, ed.)
Wilson in his lawJudge delivered soon after ourlectures,

wasnational government thatorganized, an accord-says alien,
to the notion receivedcommonly law,as is ining one born a

and in acountry, tostrange foreign which he issociety, pre-
asumed to have natural aand He alsonecessary allegiance.

that between asays, asubject natural, subjectand naturalized,
distinction as tothe is onprivate nominal: onerights merely

arethey devolved his on the other ofby birth, the consentby
the nation. Wilson’s of(2 Works, theSpeaking448, 449.)

rule of lawEnglish andagainst itsexpatriation applicability,
“he the reasonssays, in offavor it that ascitizenare, every

issoon as he is born, under the of the and isstate,protection
entitled to all the from that headvantages arising protection ;

owes totherefore obedience that from which thepower, protec-
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inwhile he continuesButis derived.which he enjoystion
ofthe duties obedi-he cannotand performinfancy nonage,

until he ar-of them must be respited,Theence. performance
When he arrivesand maturity.the of discretionrive at years

for thenotobedience, only protectionhe owesat those years,
from his birth,also for that whichhe then butwhich enjoys,

313.)(1 Wilson’s Works,he has enjoyed.”
“ thein United States are atthat Alienssays,TuckerJudge

election.birth and First.bytwo kinds—aliens byofpresent
out of the dominions ofare all born thebirthby personsAliens

of with some few1776,since the 4th ex-day July,States,United
of citizens born andabroad, personsas children natu-ceptions,

ofof His second classacts aliens,ralized &c.by Congress,”
hewhichthose made insists isby expatriation,are voluntary

2,Tucker’s Part(1 Blackstone,reasonable. Appendix, 101.)
“Dane An owes a localMr. aliensays, allegiance while in

and is he is onethe there and borncountry, protected; under
(4 Estate695;a Dane’s Abr.foreign allegiance’’ by Aliens,

131, art. To the same see Duer’seffect,chap. 1.) Outlines of
§the Const. 652.168,

“Mr. :Rawle says Everyexplicitly person born within the
States, its or districts,United territories whether the parents

is acitizens or natural bornaliens,are withincitizen, the
of thesense and entitled to allConstitution, the andrights

to that (Rawle’s Viewprivileges appertaining capacity.” theof
the UnitedConstitution States, 86.)of

Other to the same 1authorities point Bouvier’sare, Law Dic­
t­ title andAlien, 98, 99.ionary, p. HeAllegiance, p. says

is such as is allnatural due from menallegiance bom within
States;the United and an alien is one born out of the jurisdic­

tion of the United who has not since beenStates, naturalized
their laws.under constitution and So in Dr. Lieber’s Encyclo­

title it is saidAmericana, Alien, that the lawsby ofpaedia
and the anUnited alien be toEngland States, defined amay be

jurisdictionbom out of the of the and notperson hav­country,
the of a citizen naturalization. Theacquired by ex­ing rights

made in books need notthese be repeated.ceptions
of theIn the case United States v. Hall’sWilliams, (4
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the U. S.intriedon an indictmentJournal, 361,)LawAmer.
JusticeChief1799,Court in Connecticut, September,Circuit

this subject, expatria-of branch ofanotherEllsworth, speaking
“ remains the samecountrythe law of thiscommontion, says,

to the caseitthe He then applieswas before revolution.”as it
no remark.I need makeas to which casehim,before

the159,)C. C. R.v. Peters’States Gillies, (1In the United
the U. S. Cir-inbeforesubject came Judge Washington,same

stronglyand he his1815, opinionin expressedCourt,cuit
of the Uni-He citizento athe expatriate. said,rightagainst

will upona domicil which impressobtainmay foreignted States
“ butfor &c.,character commercial purposes,a nationalhim

or ceasecharacter,lose hisnot on this accountdoes originalhe
he was andborn,of the wherea or citizen countryto be subject

due.”ishis allegianceto which perpetual
theSomerville, (9 Wheaton, 354,) questionM‘­ v.In Creery

of an alienR.of three daughters M'Creery,on the rightarose
W.uncle,ofas heirs their deceasednaturalized, to inheritnot

to bornthe be nativestatedThe case daughtersM'Creery.
the and judgmentandof the United States, argumentcitizens

a concededIt was, therefore,on that assumption.proceeded
born here,the childrenand the thatthe counsel court,bypoint

are native bom citizens.of alien parents,
v.in in The Sailor'sMr. Justice hisStory, opinion Inglis

: is thatbirthPeters, says byHarbor, (3 155,) “AllegianceSnug
and underdominions,born within thearises bywhich being

of a Twoparticular usuallysovereign. thingsthe protection
theto birth within dominionsconcur citizenship; first, locally

and thethe birth withinsecondly, protectionof sovereign;
or ofobedience, in other the thewords,and within ligeance

sovereign.”
of Chief inThe Justice Ainslie v.judgment Parsons, Martin,

456, 457,R. is full of subject.Mass. instruction on this&c.)(9
“: Our statutes and its butrecognize alienage effects,He says

not defined We must toit. therefore look the commonhave
for its definition. tolaw,law this make a man anBy alien,

be bornmust without the ofhe the commonwealthallegiance ;
statute,be orpersons may naturalizedalthough expatriated by
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or secured athe of conferred or byhave subjectsprivileges
national compact.”

of theirthe colonies allegiancespeaking renouncingAgain,
“ ofto that therenunciation, peoplethe he Untilking, says:

the of considered themselves asBayMassachusettsprovince
which possessed exclusivelya politicalconstituting corporation,

the the ofof which kingacknowledgedpowers legislation,
all theGreat Britain as rights, privileges,sovereign, possessing

which was theand of ; among rightprerogatives sovereignty
of within terri-the of all bom thepersonsclaiming allegiance

in unionof was That the people,which hetory sovereign.”
the ofwith the other considered aggressionsthose of colonies,

toas an ab-amountingtheir on their essentialsovereign rights
the assumeddication of his And thereupon peoplesovereignty.

to with all itsas a the sovereign power,themselves, nation,
re-the became arights and Thus governmentprerogatives.

in theall vested formerthe sovereign;public, possessing rights
of allwhich was the to the allegiance personsamong right born

ofof Massachusettswithin the theterritory Bay.province
“It was therefore then con-The Chief Justice further says:
allof the that bornpersonssidered the law within theland,

the and before thepeople, althoughterritories of government
ofborn theof were within allegiancedeclaration independence,

thethe as the successor of formerandsame government people,
“ as thehad his throne.” And inhab-who abdicatedsovereign,

theof second James,of born the wereitants in reignEngland,
of his successor,the Wil-considered as born within allegiance

the of he wasborn in whichterritorythe Third because;liam
the he succeeded by Parliamentary designa-sovereign, having

territories of thethe provinceso all born withintion, persons
of the lateof the areking,Massachusetts Bay, reignduring
of the commonwealthas born within the allegianceconsidered

of as successor.”his lawfulMassachusetts,
“From the ob-precedingThe Chief Justice further says:

which was init is the common law,thatservations, very clear,
of bynecessity defining statute,had theforce, superseded

offrom the definitions alienageor Andallegiance.alienage
ofof naturalization andand effectthe nature andallegiance,
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toare manifest. We now have principles,legalexpatriation
of alien mustThe plea friend,us in alienage.direct pleading

was thethe alien horn without allegiancethat supposedallege
“ toof the commonwealthThis claimcommonwealth.”of the

of within its territories,all born maypersonsthe allegiance
to their formerwho, sovereign,some persons adheringsubject

him ashis arewithin dominions, recognized byresidingand
ofto in time war,inconvenience, especiallysubjects, greathis

Butclaim theirtwo sovereigns may allegiance.when opposing
cannot alter the law of the land. If theyinconveniencethe

asof their will bebirth, they protectedto the countryreturn
subjects.”

of the Chiefof observations learned wereJustice,theMany
for theintended case then before whichonly him,of course

born there theof the beforeAnte-Nati, Revolution;onewas
is that themaintained, common law stillpositionthe clearbut

of andrules and that onealienagethe bornallegiance,furnishes
state,is a citizen of the without reference tostate,thewithin

And see on this ofpointother circumstance. setting upany
v. Halsted’sGulick, (5Cox N. J. Rep.by plea,alienage 328,)

that the must aver as atis held commonplea law,it thatwhere
an and that he was bom outalien,was of the alle­the person

the of athe and withinof state.state, allegiance foreigngiance
in this state.form is v. 10(Clarkesame pursued Morey,The

v. ibid.Bell 183.)69; Chapman,Johns.
ofR. 394 is an thenote,2 Pickering’s opinionIn Supreme

Massachusetts, drawn Chief Justiceupof by Parker,Court
submitted to them the Senate of thatbya question state,upon

ofto the incitizenship George Phipps, whichrelative they
the state tothe Revolution succeeded thethatclaim sove-upon

all who were bom within herand limits, owedpower,reign
to her as their sovereign.allegiance

v. Rand. R. 278. in(2In Barzizas theHopkins, 281,)
of Green, Justice,of “theVirginia; says,Court Appeals place

thein determinesit isbirth, true, general allegiance.”of
Dev. Battle’s Law(4v. &Manuel, Rep.In State 25,)The

the of thein delivering judgment SupremeGaston,Judge
tothat the ofaccordingof declares lawsCarolina,Court North
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state,that all human beings within it who are not fallslaves,1within one of two to aliensclasses, wit, and citizens and all;
free bornpersons within the arestate, born citizens of the state.

In the offace all these legislative and theseexpressions,
ofopinions andgreat learned and authorsjudges in various

of theparts and in allUnion, of our nationalperiods somecareer;
of whom were with the revolution, and ofcontemporary many
them with the whocontemporary established our nationalsages

and at leastgovernment, one in that immortalparticipated
it wouldwork; be ifin even own viewspresumptuous me, my

had inclined the other to hold that theway, birth of Julia Lynch
within our dominions did not confer her the of aupon rights
citizen of the United States.

7. Before with Ithe will examine furtherparting subject, the
on which thegrounds of Julia wascitizenship denied.Lynch

It was toassumed be an that theindisputable byproposition,
international or she was an for thatpublic law, alien; theby

law, thepublic child follows the condition of thepolitical pa-
Itrent. is evident that this withoutrule, quali-very important

fications, to of of forlead the a race aliensmight ;perpetuation
if no one of the successive fathers effected his naturalization

the of succession,the next in afterduring minority generation
a ofwould continue in stategeneration alienage. Accordingly,

the is to toobviated, thedifficulty bybe childsought giving
born of on at toalien the be-election, arrivingparents, maturity,
comea citizen, born,either of the state where he was or of the
state of which his father was a member. In thiseffect, brings
us to of statesback the of the formation andtheory govern-

of and totheirments, compact inhabitants; yieldsby voluntary
every offofman, allegiance bythe throwingunqualified right

tobirth, anyand himselfwhenever he becomesof age, attaching
if he do it when hemayhim. Andwhichcommunity pleases

the same naturalattains his he not exercisefull mayage, why
?life And with these no-of hisevery successiveright, year

with aestablished, a state welltions of ap-allegiance fully
field to-morrowof its citizens in the to-day,mightpointed army

in fullits the fruition oftroopsfind itself without andcitizens,
of its enemy,a the ranksnew inallegiance,
85von. i.
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a like ofwhat,these in case thatconsiderations,Waiving
to heris be and untilpolitical condition,qualityJulia Lynch,

to elect shall have arrived 1 In herof herthe rightperiod
often in importantit will similar(and happen cases,)case,

in the mean accrued,occurred whichtime, rightsevents Land
Isthe state of then itexisting.determined bymust be things

to tounjustthe and the withholdstate,not unwise in infant,
or theof the it in untilcitizen, keep yearsquality abeyance,the
1 Even with the of election es-are attained rightof discretion

thesome fixed rule alle-there must be determiningtablished,
the Shallfor electionmakinguntil the arrives.periodgiance,
of or of thebirth,be thefounded theplace placerule uponthat

at oftheir the time of the birthbirth; upon allegianceparents
or their thedomicil at oruponthe that time, duringpropositus,

1subsequent period
■ of thesedifficulty answering inquiries satisfactorily,The

exhibits the of thestrikingly impracticability principle sought
to to this case.appliedbe

not find that the rule the law is soderived from publicI do
him;of ascomplainant, byfavor the was contendedclearly in

who is familiar with the Continental writersStory,JusticeMr.
“ that certain to na­says (relativelaw, principlesupon public

have been ad­by tribunalsgenerallytional domicil) recognized
or the oflaw law as of unquestiona­ministering public nations,

aFirst. Persons who are in arebornauthority. country,ble
to be citizens and ofdeemed thatsubjects country.generally

of rulethe would to thatbe,seemqualificationA reasonable
ofto the who werenot children inapply parentsit should

who were there forin or abiding temporarythe country,itinere
oror occasional Ithealth,as for business.curiosity,purposes,

todifficult,be that in thehowever, assert,would statepresent
such a islaw,of qualification universally established.”public

47, 48.)Laws,(Story's §ofConflict
sets with thethe learned commentator out commonThus,

he ofand while certain modificationslaw ; suggestsprinciple
which be deemedrule, mightthe whichreasonable, butgeneral
the helaw;unknown common does notare consider themto

inestablished, even the law.fully publicas
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toThe rule for is one confined countriescontended which
the islaw,from civil and morederived their jurisprudence

a of the than one of the orlaw, public law,rule civilproperly
“Filiusof in the excivitatem,law nations. Thus Digest,

non domicilium se­ejus ducit;naturalemqua originen!pater
Ad etLib. Tit. dequitur. 50, 1., Municipalem;(Digest:

§§ And itl. and l. theincolis, 6, 1, 17, 11.) recognizedibid.
to his ownof the establish domicil.son,right notwithstanding,

§ ibid.(See 27.)25 to and l.11, cited,note last
ofin the rule the civil holdlaw, theySo France, following

born a Frenchman in a foreign country,that child of isevery
and forforFrench. Their code also anprovides expatriation,

of those bomto in behalfelection become a inFrenchman,
1.(Codeof B. tit. ch.1,France a 1,foreigner. Napoleon, §

§ the law ofalso And such was9, and France10; chap. 2.)
5 Case, 91.)three Cent.centuries Ca. Cent.ago. (Jenk.

however, where theIn excludedSpain, Visigoths nominally
its inthe and almostadoptedcivil law, really principles mass,

of a tothe natural born allsubject,the law concedes rights
elsewhere,tothe and children bornbom inpersons kingdom,

was native of (Dewhose father a Spain. Partidas, 4,
de lastit. Law Novisima24, 2; Leyes deRecopilacion

thetit. 1. Institutes14, 7;lib. Civil Laws1,Espana, of
§1,B. tit. 5, c.1, 1.)(a)Spain,of

on no meansbywriters are thepublic law, agreed uponThe
were imbued,me; stronglybefore although they byquestion

of the civil law.studies with thehabits, spiritandtheir

deIgnatiusDoctors D. Jordan Assoofthe Civil Laws(a) Institutes of Spain, by
1,tit. and1, 5,Y Book I.Miguel de Manuel cap.and D.Rio, Rodriques, §Y Del

a friend who examinedbeen informed theI haveSince thiswriting byopinion,
of ofDix,A. now the SenateJohn the(the Hon.insubject while Europe,recently
are into embraced theStates,) relative citizenship,theseUnited that provisions

foreignersfurther, that whoConstitutionof The providesConstitutionnew Spain.
to ofrightsbe entitled theshall natu-Spain,their residence inestablish permanent

subjects.ral born
(thatin Portugal, oflast Constitutiontheme, adoptedinforms thatalso byHe

subjects,native bomare andof alien1837,) kingdomthatin parentschildren bom
awasborn father nativeon children whoseabroad,conferredrights arethe same

Portugal.of
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Vattel orthe are those born thesays, natives, indigenes, in
of towho are citizens. That in order ofcountry beparents

it is athe that born of aperson be fathercountry, necessary
who is a for ofif he is born there a it will becitizen, stranger,

the of notonly birth,his and hisplace country. (Vattel's
§Law B. ch. further1, 19, He inNations, 212.) says,of

to thereference whether children born of citizens ainquiry in
citizens,are that lawscountry, the have decided theforeign

in several and it is toquestion follow theircountries, necessary
inThatregulations. born in theEngland being country, natu­

theralizes children of a That the law of natureforeigner. by
children follow the ofalone, condition their andfathers, enter

into all their But he puts forth that on therights. opinion sup­
the father hasthat not hisposition, inentirely quitted country

toorder settle elsewhere. If he has fixed his abode in a foreign
he is become a membercountry, of another at least as asociety,

§inhabitant, and his are so too.perpetual children (Ibid. 214,
§see215. And Thus of219.) the rule isYattel, controlled

the intention with which the father takesby his abodeup in
the country.foreign

iswho also cited inPufendorf, of the civil lawsupport rule,
that all those who are aborn of are'says citizen, deemed thatby

alone, tocircumstance submit themselves to the sovereign
on theirwhich parents depend. doespower He, however, not
of children born of citizens inspeak foreign countries; and

asthe well as the residue of thecontext,from section referred
that hisit is observations wereprobable intended toto, be lim-

theto the born in state,children who were theited descendants
in firstthose who formed theof civiltheory government. (2

303, liv.by 2,Barbeyrac, 7, chap. 20.)§Pufendorf
another writer onSchmier, is morepublic law, explicit. He

: Continuatur natussubjectio, nativitate enim; ex sub­says
fit subditos ac civis illiuscive, cujusvel civitatis, paterdito est

topars.”et And he cites the same effect, Hertius,membrum
Constit. et Civit. vol. subd. 7.1, 1, (SchmierModoDe Juris­§

§ 3,1, 42;lib. and seecap.v. In­Publica, Boehmer,prud.
3,lib.Germaniœ,Jus. cap. 1,in Digestorum, §15;troductio

§Law, 41,Institutes Natural B. ch.2, 2,orth’s 6.)2 ofRutherf­
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“: who like-On the other Domat arehand, says Strangers
those born in another coun-wise called arealiens, who, being

ofthan thatand of which theyanothertry, subjects kingdom
“And Theinhabitants,are have not been naturalized.” again:

theirof bom in in which fatherchildren astrangers kingdom
arean their in thatalien, subjectswas having kingdom,origin

and in the of as ifhave itthereof; they rights naturalization,
had a of andit, theytheir father been naturalized suc-subject

toceed he an alien.”him, (2dies Domats Civilalthough
Law, by Strahan, 376; Title, Law, 1, 6,B.Dr. Public tit.
§ subd. 2 and4, 5.)

ofwho the subjection andBurlamaqui, places rights protec-
intion the case of consent, thatchildren, upon mutual onsays,

totheir attaining years discretion,the of their inremaining
their native is acountry deemed submission to its government,
and are then thethey members of state. (2 Burl. Princi-31,

§Politic part ch. HeLaw, 1, 5, 10, 11, does notples 13.)of
state the rule as to ofthose born parents, and it isforeign evi-

them,dent that he would leave to samethe election which he
to those born of citizens.gives
6 30,In Hall's Amer Law Journal, is to37, be found ;

“ onDiscussions the question whether inhabitants of the United
thereStates, bom before the Independence, onare, tocoming

this to(England,) be considered askingdom, natural born sub­
a barrister. December 1810.”jects. By 9, The writer was

John the author ofEsq., theReeves, of theHistory English
HisLaw. conclusion on that wasquestion not in accordance

the subsequent decisions,with either there or here. I cite the
ofbecause hiswork on theargument objection to the inconsis­

of Americanstency citizens of thebeing United States while
here, and British born whenbeing there.subjects He says:
“ is aThis not nor is tonovelty, it peculiar Americans. It

to British itmay happen any and issubject, allowable in our
law, which this double characterrecognizes of a person, being
as was before ad fidemshown, utriusque regis.” And he asks,

not“Do British become citizens of thesubjects United States?
are tobomSome such doublepersons character; children and

ofborn parentsBritish ingrandchildren, foreign countries, are
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no laws of thesubjects doubt,British born the; yet these, by
also sub-are deemed natural bomrespective foreign countries,

jects there.”
These show that rule whichreferences the the complainant

on notlaw,derives the writers is even in theory,from public
theor That mostclearly approveddefined held.uniformly

ofnot deviate the rule the commonauthorities, law,do from
isfurther than that it reasona-hasany Judge Story suggested

toto and establish such a would in-ble deviate; departure,
the as it ofvolve whole the childrensubject, foreigners,respects

theintention,in the ever attendant evidence ofobscurity upon
a of obscurityanimus manendi anupon residence;change

the in these because the arisescases,greater question generally
after the of fromyears. The to resultmanylapse advantages

moreresort an and arerule,a to such uncertain fluctuating
its in-"andsubstantial;ideal than are overbornecompletely by

rulewith the andsimplewhen contrasted plainconveniences,
The by Judgeof the common law. mentionedqualifications

not in the publicand which are establisheduniversallyStory,
are unknown to the common inlawlaw, certainly England,

the Thereas in United States. is noand established authority,
an not a sin-unless Mr. Dane’s beand Abridgment exception,

asserts the of eitherlaw,work on that existenceAmericangle
of those qualifications.

§ :4 he8,ch. art.701, 131; saysIn Dane's Abridgment, 2,
“ anif an American citizen abroad and marriesAnd now, goes

a child her in a thatalien and havewife, by foreign country,
is not but inherit his estate the Unitedmaychild inalien,

a andwoman, citizen,States. But if an American abroadgo
a bom,and have child so thatan alienmarry husband, by him

cannot her the Unitedchild is an and inherit estate inalien,
the if an subjectsameStates. And upon principle, English

wife,the United and marries anStates,comes into American
her estatechild her born it cannot inherithas a by here,and

itsthe allegiance father,this childbecausehere, follows of
aestate in nonManifestlyhis England.”inheritmayand

the first the if incase bomput,in child,becausesequitur,
owes alie-father, unquestionablyof an AmericanEngland
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andofsubject country,that inheritmayis ain England,giance
ofcitizen the Unitedauthor aas the says,he is,there. Yet

child born here of thesame therule,And theStates also. by
inherit ashere, here,and wellmayis a citizenfather,English

thatof doubleboth are cases alle-as in In short,England.
thethe rule of common law,is effected andbywhichgiance,

not a nor tonovelty, peculiaris thatMr. Reeves sayswhich
law.

founded onI dismiss the theargument"Withthese remarks,
to theadaptationof fitness and ofspiritrule the itspublic law,

our institutions.

lawsof naturalization enactedThe the Con­provisions by
thatare children born ofurged decisive,as here aliengress,

The of 1802,were not actparents 4,citizens. declares that§
of underthe children naturalized of the lawspersons duly any

the United or to the ofof who, previousStates, passing any
on that the oflaw thesubject government States,Unitedby

become of of thehave citizens one theany undermay states,
thereof, under the ofage yearslaws at thebeing twenty-one

so orof their naturalizedparents beingtime admitted to the
of if in the Unitedcitizenship, shall, dwelling berights States,

as ofconsidered citizens the United States. (2 Story's Laws
S. A similar was enacted852, 3.) provisionU. in the actsof

1795. the ofof 1790 and And second section the Act of 1804,
that when who had declaredalien hisanyprovided intention,

die before he wasshould his&c., actually naturalized, widow
citizens,should be considered aschildren and entitled toand

asand theall the oathsrights privileges such, upon taking
wasib. This section(2law. inby 943.) repealedprescribed

makeacts no distinction between(ch. 106.)—The chil­1828,
born and it ishere,dren born and those this showsabroad, said,

existed. there had beenif,none That in differ­anythat fact,
for thestatutes have latteronlythe would class.providedence,

thatdo not wordsgeneralThe words used, provegeneral
statutes were andnecessary,were Thenecessary. every part

here werefulfilled,of is children bornthem although already
class ofthe theThey largercitizens. on much childrenoperate
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were aviz: those who born abroad. With law whichof aliens,
naturalization after theyears residence,aliens to fiveadmits
born to them the five will usuallythat are in years,children

a small to the number who theirbear but comewithproportion,
ofwas as in the actjustfrom abroad. It necessaryparents

between widows who wereto have1804, ditinguished already
and those who came here with their alien husbands.citizens,

a adult aliens come here and marryFor many single men,great
of whocitizens. a the widowsProbably as-great proportion

in the the of are1804,are for words of Actprovided general
ofas the whole of chil-native the numbercitizens, proportion

both who dis-dren embraced are born noby acts, here; yet
widows who aretinction is made in the Actrespecting citizens,

of And on this1804. the rela-sameomission, argument urged
the children,tive to will thatprove all the of alienswidows

of bemust aliens.necessity
the the implication these statutesUpon whole, claimed from

not ais and cannot annecessary one, be raised to overturn
established legal principle.

inThe reference todifficulty citizens of whereLouisiana,
lawthe civil isprevails, answered. thereadily When territory

toof Louisiana was ceded this our national law wascountry,
over in allextended mattersit, its connection theaffecting with

nation andat when state; the oflarge Louisiana was erected
theand into as one ofbrought Union, the of thatconsequences

she toact, the rule ofrelinquished the national law waswhich
then in the futureforce, regulation and control of ofthe subject

within hercitizenship at least itsinterritory, and na-primary
tional sense. And before thatalthough the thelaw inevent,
Louisiana haveterritory may been such, that bornchildren
there of alien were toparents I(as which noaliens, express

after she aopinion;) yet became ofstate, children born there
alien would beparents ofundoubtedly citizens the United States.

thus noAnd orclashing could inincongruity the case ofensue,
from theLouisiana, existence of the national rule,common law

and the ofprovisions the Constitution citizensconferring upon
of each state the of citizensprivileges in all the states.

ofThe case v.Inglis The Sailors’ Snug Harbor, (3 Peters,
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of99, &c.,) was cited as decided on thebeenhaving principle
thepublic that of infant followedlaw, the national character an

condition his notof father. I do so understand the decision.
of be-The infant in that was in thecase, city New-York,born

thefore 4th 1776. He there with his father,remainedJuly,
(who was of the.possessiona the British heldwhileroyalist,)

the ta-country,father leftcity. When evacuated thethey it,
to thereturned Uni-the with The latter neverinfant him.king

a in es-ted and of thebishopin becameStates; process time,
tablished domiciled in Nova Sco-in and waschurch, England,

Statesthe UnitedThe the Court oftia. decision of Supreme
that a that he continuedhe was British andwas, subject,born

and the case nextto to This,be an alien in thisregard country.
of the and somewith the States,several in courtscited, together

thedecided novelmentioned, uponin hereafter wereEngland,
out of the American revo-and circumstancespeculiar growing

ofand the the Britishlution, empiredismemberment thereby.
that thesettled authorities onby is,The doctrine these sepa-

of and Great Britain be-ration the the United StatesColonies,
other, to theeachcame asrespectively entitled, against allegi-

to theat timeof all were that adhering gov-ance whopersons
became aliens inand those; personsernments respectively that

not adhere.to to which didtheythe governmentrespect
the rule,the ofour the fixed for applicationIn timedecisions,

In the British authorities,is ofthe Declaration Independence.
inthe of ofit at date the peaceis applied treaty 1783.(a)

that who atBishopthis it is manifest Inglis,On principle,
to thisa never adhered coun-British whosubject,his birth was

to aold exercise discre-and after he becamenever, enoughtry,
was anto alien inhere,intention returntion, anymanifested

Peters, 121,ed., per Thompson, J.;); Inglis’ (360­ case,2dCom.,2 Kent’s(a)
Cranch,Peters, ;)(4Lessee,Coxe’s 209­(3 242;) M‘Ilvaine v.Shanks v. Dupont,

(ibid.244;) (2;) Ward, case,236­(2 Mass. Gardner v.Ward, Phipps’Kilham v.
(5Dallas, Day,394, ;) Colchester,v.(1 53­ Hebronnote;) case,Pick. Chapman’s

(20 ;)313­ Doe dem. Thomas v.Johns.White,dem. Russell v.ex;) Jackson169­
771;)(5 The Provi­779;) Mulcaster,v.& Doe ibid.(2 Cress.Ackland, Barn.

186.)Rep.Vice(Stewart’s Adm.dence,

86I.VOL.
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and to be owedcontinued an alien thereafter. He1783, never
to or to not athis the Hestate, confederation. wasallegiance

within this state withinon the 16thperson abiding July, 1776,
of state.the the of the convention ofordinance thismeaning

v. 20 If had(Jackson White, Johns. 326.) Bishop313, Inglis
before 15th ofborn after and theJuly 4,1776,been September,

British took of the of New-­when the army possession city
was one that case wasin which consider­York, (which aspect

he would have owed an toeither thised,) state,allegiance or,
an and the a state hisinfant, in of sta­being country revolution,

tus would have been until theindeterminate of peace,treaty
ofand then controlled the his to the oneadherenceby principle

or the other. that he owed tocountry Assuming allegiance
the ofthen events the revolution renderedNew-York, having

of a to the likethe new his andapplication principle necessary
tocases in it would for the courtscountries,both be reasonable

hold that on his a suitable to de­heattaining age decide, might
for to his futuretermine himself as the meancitizenship, and in

own;father’s shouldthat his election be considered as histime,
be an thea decision would not of entire doctrineadoptionSuch

as to nor an ofof the civil law abandonment of thealienage, any
ofrules the common law. It wouldwell settled be themerely

to in a new case.resort first No case hasprinciples gone to
Ias understand the of theextent, if, reportthis facts in Inglis

wasHarbor,v. The the born beforeplaintiff the Declara­Snug
Inof (1tion Trimbles v. Harrison, B.Independence.

and Eq.Monroe’sLaw theRep. 140, 146, wasdecisionKentucky,)
that in on theBishoplike of oneInglis’ case, born herealienage

the Revolution.before
v.In Shanks (3 Peters, a bornDupont, 242,) lady in South

father adhered to(whose theCarolina, United States and died
ain married British officer in1782,) inCharleston, that1781,

then in ofcity being possession the In 1782 she wentenemy.
toher husbandwith andEngland, lived there till her indeath,

It was atheld the 1783,1801. that of inTreaty Peace she
a British withinsubject, the of ofwas themeaning provision

That hertreaty. removal was a ofthe voluntary dissolution
and it fixed tobecame theallegiance,her British Crown by the
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rested theof in his opinion, uponPeace.Treaty Judge Story,
she was not coverture from de-that incapacitated bygrounds

the theher on Revolution intermining government,allegiance
a dissolution of theher removal and the effectedTreaty,and

to of Mr. Justice Johnsonthe state Carolina.allegiance South
the law ofon that the disalloweddissented, commonground

of South Caro-and it was in that the lawexpatriation, respect
lina,

These of the anomalous ofcases out stategrowing allegiance
the with beRevolution, cannot deemedproduced by propriety,

asauthorities well established toprinciples, applicableagainst
ofthe and In theallegiance. one,questions alienageordinary

the new to an tocase,principle applied unprecedented happens
be lawto which the civil to allprinciplesanalagous applied

It not,the of does follow thattherefore,children foreigners.
theCourt of United States the civil lawthe Supreme thought

law toto and the common in the citi-right, wrong, respectbe
In the other theof such children. common lawcase,zenship

because theas to was departed from, separa-rule expatriation
and the ofrevolution,of a constructionbytion the countries

to it. It notwere does followrequirethe treaty, supposed
law inof was therefore abandonedthe rule the commonthat
less tomuch in its citizen-all of expatriation, applicationcases

of nativity.theby placeship

entertain no but that Julia wasconclusion, LynchI doubtIn
died. SheLynchof the United States when Thomasa citizen
if Thomasthe in controversy,inheritedtherefore property

of theto the entire exclusionestateany therein,hadLynch
ofand incapable takingwas an alien,who thencomplainant,

descent.by
to examine theof the case,in this viewIt is unnecessary,

Theto the in question.of LynchThomas premisesright
IwhichThe questionbill must be dismissed.complainant’s

thiscourts. Forin ourwas newdiscussed andhave decided,
Iof the case,the meritsuponand others that arisereason,

to the defendants.no costswill give


