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OF THE COURTOPINION

Fahey, J.
Cityappeal, are asked to determine whether theOn this we

acting proprietary governmental capac-in a orof New York was
studyity adequateit failed to conduct an of whetherwhen

calming implementedtraffic measures should be after it
repeated complaints speedingnumerous, of on areceived

roadway.Brooklyn toWe are also asked determine whether the
uphold jury’slegallyevidence was sufficient to the verdict

regarding proximate City’s quali-the of cause and theissues
immunity.fied

acts or omissions claimed to haveWe hold that because the
roadwayinjury designcaused the were within the field of and

safety, City acting proprietary capacity.in athe was Plaintiffs
obligation prove specialtherefore had no to the existence of a

duty. process byFurthermore, a rationalthere was which the
City’sjury negligencecould have concluded that the was a

proximate quali-cause of the accident and that the doctrine of
immunity apply.fied did not

L
plaintiff Anthony5, 2004, Turturro, then 12On December

years riding bicycleold, on Gerritsen Avenue inwas his
Brooklyn. straight,time,At the Avenue was a four-Gerritsen

running roughlylane north to south with two lanes ofroad
going by yellowdirection,in atraffic each divided double line.

area,In the relevant the western side of Gerritsen Avenue was
by bystorefronts,bordered and the eastern side was bordered

parkland speedand recreational areas. The limit on Gerritsen
perAvenue was 30 miles hour.

Anthonyapproximately p.m., attemptedAt 6:30 to cross Ger-
bicycle inritsen Avenue on his the middle of the block. He was

by traveling Avenue,onstruck a vehicle southbound Gerritsen



475

bydriven defendant Louis BasedPascarella. on the skid marks
police investigationcollision,found at thethe scene after a

traveling speeddetermined that Pascarella was at a of at least
per Anthony54 miles hour the survived,before collision. but

injuries. subsequently pleaded guiltywith serious Pascarella to
degree recklessly causingassault in the second for serious

physical injury Anthony. negli-to thisPlaintiffs commenced
againstgence City, Pascarella,action the and the owner of the

driving.vehicle Pascarella was
During plaintiffs presented Citytrial, evidence that the had

includingreceived residents,several letters from local chil-
complainingdren, and elected betweenofficials 2002 and 2004

speeding Avenue,of on Gerritsen ofsome which stated that the
roadway being “drag racing” beingwas used for and was

requestedtreated as a “racetrack.” Several individuals traffic
signals speeding. requested study.to curb the Some a traffic

complaintsThose were routed to the Intersection Control Unit
(ICU) (DOT).Department Transportationof the of Plaintiffs’

study particularwitnesses testified that the role of was toICU
andintersections determine whether those intersections

signals existingneeded installation of ortraffic alteration of
signals. ICU conducted four threestudies of intersections on

Anthony’sGerritsen Avenue before inaccident—two studies
2002 and in Three fourtwo 2004. of the ICU studies also

approach speed throughtravelingexamined the of vehicles the
subjectparticular study.intersection that was the of the ICU

many speedingfound were atvehicles each of thethat intersec-
police speeding problemtions studied. ICU notified of the after

study.each
presented studyPlaintiffs also evidence that ICU notdid

alongspeeding roadway. Brooklynan entire stretch of The
Borough Engineer timeat the of the accident testified that

speed study speedingasuch would have examined on the
roadway during off-peak hours, DOT would notifiedhave the
police during study,speedingif it discovered such a and if
police speedenforcement didof the limit not alleviate the
problem, Planningthe issue havewould been referred to the

responsible implementingDOT,Unit of which was for “traffic
calming” City’s roadways. calmingmeasures on the Traffic

speedmeasures are intended to lower the overall on a
particular roadway by modifying driver behavior so that driv-

likely speeders are more to drive at or to theclose limit. Such
humps,speed strips,lanes,measures include narrowed rumble

amongroundabouts, crosswalks,and raised others.
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generallypeopleexpert drive morethattestifiedPlaintiffs’
implementedcalming beenslowly methods havewhere traffic

Themore cautious.make driverssuch measuresbecause
Anthony’spresented that beforedemonstratedat trialevidence

study potentialCity traffica ofhad not conductedaccident, the
problemcalming the ofto addresscould be usedmeasures that

alongspeeding Avenue. Plain-Gerritsena stretch ofvehicles
request signalslaypeopleexpert trafficoftenthattestifiedtiffs’

roadway,particular wellspeeding but that it wason acurbto
signalsengineersamong do notthat traffictrafficknown

Signifi-problem.speed theeven exacerbateand couldcontrol
expert pointed studies,cantly, plaintiffs’ ICUthat the fourout

devices should betraffic controlwhetherconsideredwhich
study problemparticular intersections, not thedidinstalled at

makingalong themspeeding whole,aAvenue asGerritsenof
according toinadequate addition,Inthat issue.to address

speed-expert, aplaintiffs’ that there wasICU determinedonce
theing problem referred the issue toAvenue andon Gerritsen

Cityspeedpolice limit, the should haveenforcement of thefor
policeup hadenforcementdetermine whetherfollowed to

controllingpolice was notIf enforcementresolved the issue.
Cityopinedplaintiffs’ expertspeeding, shouldthat thethe

implementedcalming study trafficanda traffichave conducted
speeding.calming to reducemeasures

by opinedCity’s expert, andcontrast, that ICU’s studiesThe
policespeeding problem anto constitutedthereferral ofits

speedingresponse complaintsadequate Gerritsenof onto
expertCity’s andthat the accident ratetestifiedTheAvenue.

abnormallyaverage speed Avenue were notfor Gerritsenthe
testimonyCity presentedhigh. a DOT trafficfromalsoThe

engineer “elements” of trafficcontainedthat the ICU studies
“pure”engineercalming. however, thattestified,furtherThe

by Planningordinarilycalming done thewerestudiestraffic
speedingof theICU, and that after referralDOT, notUnit of

upgenerallypolice,problem to determinedid not followICUto
speedpolice successfullimit wasof thewhether enforcement

signalrequest at afor a trafficanotherunless there was
particular intersection.

Anthony,findingjury thatreturned a verdicttrial,After the
negligenceCity negligent, that theandPascarella, and the were

causing injury. Thefactor ina substantialof each of them was
Anthony,liabilityjury apportioned to Pas-to 50%of the10%

City.thecarella, and 40% to



477

toCityThe moved set aside the pursuantverdict CPLRto
4404, itarguing that was entitled qualified immunityto
because the ICU studies adequatewere to address problemthe
of Avenue,on Gerritsenspeeding and that its failure to conduct
a traffic calming study or implement traffic calming measures
was not a cause of the accident. Theproximate City subse-
quently filed supplemental motion in itpapers, which argued
that the City was in governmentalaacting capacity and
therefore were toplaintiffs required duty, or, inprove special

alternative,the Citythat the was not liable topursuant the
governmental function doctrine.immunity

Supreme City’sCourt denied the motion to set aside the
liability,verdict as to but agranted new trial unless plaintiffs
astipulated to reduced damages award, which did.they Judg-

ment was in plaintiffs’entered favor.
On theappeal, Appellate modified, byDivision thedeleting

award to Elidaplaintiff Turturro, Anthony’s mother, for loss of
services, byand for a new trial onremitting damages unless
plaintiffs consented to a further reduction of the damages

(seeaward, and otherwise affirmed the vjudgment Turturro
2015]).City York, 732,New 127 [2dAD3d 733-734 TheDeptof

Appellate rejectedDivision the City’s contention that it was
in aacting governmental and heldcapacity therefore that

(seeplaintiffs had no toobligation prove duty id. atspecial
735). The furtherCourt held that there was a rational process
by which jurythe could have concluded that the wasCity not
entitled to thequalified immunity City’s negligenceand that

(see 735-738).proximatewas a cause of the accident id. at
Plaintiffs to thestipulated Appellate Division’s reduced dam-

ages award and an amended judgment was entered. This Court
(Turturrogranted the toCity appeal City York,leave v Newof

[2015]).26 NY3d 908 We now affirm.

IL
“When a negligence againstclaim is asserted a municipality,

the first issue for a court to decide is whether the municipal
inentity was a function or acted in aengaged proprietary

governmental capacity at the time the (Applewhiteclaim arose”
[2013]).Accuhealth, Inc.,v 21 “A420,NY3d 425 government

performs aentity purely proprietary role when its ‘activities
oressentially substitute for supplement traditionally private

(id., York,v State Newenterprises’” quoting Sebastian 93of
[1999]).790,NY2d “In contrast,793 a willmunicipality be
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governmentalin a function whento have been engageddeemed
safetythe and of theprotection‘undertaken forits acts are

” Se­(id.,the police powers’ quotingtopublic pursuant general
793).bastian, at93 NY2d

heldlongactions have been toAlthough municipalcertain
theside or other ofdefinitively proprietary/fall on one

easier to than toline, dichotomy“this is stategovernmental
and close“may present ques-in factual scenarios” asomeapply

(id.). v New Yorkto decide” In Miller Statetion for the courts of
(62 [1984]), this Court observed:NY2d 506

mayconduct fall agovernmental entity’s along“A
to individuals andcontinuum of responsibility

governmentalits andderiving propri­fromsociety
the mat­etary begins simplestfunctions. This with

a of fordirectly concerning piece propertyters
has aentity actingwhich the as landlord certain

care, stepsfor the of or theduty example, repairof
in an building.of doors apartmentmaintenance

The extends out to moregraduallyspectrum
asafetyof and forsecuritymeasurescomplex

theand actionsgreater whereuponarea populace,
only,at a certain involveincreasingly, pointand

functions, for the mainte­example,governmental
(id. atof firegeneral police protection”nance and

511-512).
“The in whether ainquiry determining governmen­relevant

a oracting governmental proprietarytal is withinagency
of whichis to examine ‘the act or omission outcapacity specific

the in whichcapacityclaimed have arisen andinjurythe is to
” (Matteract or to World Trade Ctr.that failure act occurred’ of

428, [2011], rearg17 447 18 NY3dBombing NY3d deniedLitig.,
v Port N.Y. &[2012],898 cert denied sub nom. Ruiz Auth. of

[2012], Miller,S 62 NY2dN.J., —, quoting568 US 133 Ct 133
513). ofwords, primaryat In other “the determination the

actinga was turnsgovernmental agencyunder whichcapacity
to theon the acts or claimed have causedsolely omissions

(World 447).Ctr.,Trade 17 NY3d atinjury”
in a thenacting governmental capacity,If a wasmunicipality

(seea special dutymust the existence ofprovethe plaintiff
426). if thatplaintiff21 NY3d at Even a satisfiesApplewhite,

burden, discretionarya in aacting governmentalmunicipality
immunityon functionrely “governmentalthecapacity may

(Valdez [2011]).69, 75City York,v New 18 NY3ddefense” of
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provides immunityThat defense for the exercise of discretion­
ary authority during performance governmentalthe of a func­

(see Citytion id. v75-77;at McLean York, 194,New 12 NY3dof
[2009]).202-203

“governmental immunityAs the name function defense”
implies, onlythe defense is available when it has first been

municipality acting governmentaldetermined that the was in a
capacity. public[s] liabilityThe defense “shield fromentities for
discretionary during performance govern­actions taken the of

added]).(Valdez, [emphasismental 18 NY3d at 76functions”
governmental immunity ap­The function defense has no

plicability municipality proprietarywhere the has in aacted
capacity, municipality mayifeven the acts of the be character­

discretionary.ized as
plaintiff prove specialMoreover, a notneed the aexistence of

duty municipality acting proprietary capacity.if the was in a
municipalityInstead, if the court determines that the was act­

ing capacity, subjectmunicipalityin such the “is suitto under
ordinary negligence applicable nongovernmentalthe rules of to

parties” (Wittorf City [2014]v York,New 23 473,NY3d 479of
[internal quotation omitted]; Miller,marks see at62 NY2d
511).

categoriesnoted,As there are certain of thatactions have
long definitively proprietarybeen held to fall within either the

governmental spectrum. example, “[p]oliceor the ofend the For
protection examples long-recognized, quintes­and fire are of

governmental (Applewhite,sential 425;functions” 21 NY3d at
512).see Ctr., 448;World Trade 17 at Miller,NY3d 62 NY2d at

Highway planning, design, bymaintenance, contrast,and are
proprietary arising municipality’s “propri­functions, afrom
etary duty keep highways reasonablyto its and aroads in safe

480).(Wittorf, municipality’s propri­condition” at A23 NY3d
etary duty keep roadways reasonablyto inits a safe condition

(seeis well vsettled Friedman State 67York,New NY2dof
generally City271, [1986]; York,283 see Riss 22v New NY2dof

City579, [1968];581 Oeters v York, 364,New 270 NY 368of
[1936]).

specific proprietary roadway safety,In the field of a munici­
pality immunity liability arisingqualifiedis afforded “a from

highway planning (Friedman,out aof atdecision” 67 NY2d
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283).1 is based on theimmunityof thenaturequalifiedThe
made aware of aismunicipality]“[o]nce [athatprinciple

it reasonable studymust undertaketraffic conditiondangerous
(id. 284).atdanger”theeye alleviatingan towardthereof with

“ a authorizedonly duly public‘whereimmunityThe arises
veryand on the samepassedhas entertainedbodyplanning

” (Ernestordinarily go jury’as to the vof risk wouldquestion
Dist., 664, [1999],673 reargCr. 93 NY2dRed Cent. School

Fote,[1999], 579,v NY2d1042 Weiss 7quoting93 NY2ddenied
[1960];8 NY2d 934 see v Buck­[1960], rearg denied588 Affleck

[2001]). Even if the553, municipality96 557ley, NY2d
its studyit be held liable whenstudy, “mayconducts a traffic

or there is no reason­inadequatea traffic condition is plainlyof
284).(Friedman, 67 NY2d atplan”for its trafficable basis
ita traffic isFurthermore, plan“after the State implements

in ofto its the itsduty plan light‘under a reviewcontinuing
” 587).Weiss, 7 at In addi­(id., NY2doperation’ quotingactual

delay plan[a remedial]intion, unjustifiable implementing“an
duty themunicipality’s publica of the toconstitutes breach

studyhad failed to the knownsurely totallyas as if itjust
286).at(Friedman,in the instance” 67 NY2dcondition first

not that the maintenance ofCity disputeThe doesgenerally
falls within theroadways proprietaryin a safe condition

that actu­Rather, the contends claimscategory. City plaintiffs’
speedan failure to enforce theally alleged policearise from

is aprotectionlimit on Avenue. Inasmuch as policeGerritsen
21function[ ]” NY3dgovernmental (Applewhite,“quintessential

425), toCity required provethat wereargues plaintiffsat the
liabilityimmune fromduty, City pursu­and that the isspecial

immunityto function defense.governmentalant the
in conflict with theCity’sWe The contention isdisagree.

“the of the underprimary capacitythat determinationprinciple
turns on thesolelya wasgovernmental agency actingwhich

(Worldinjury”to theacts or omissions claimed have caused
added]). In theirCtr., [emphasisTrade 17 NY3d at 447

trial,thethroughoutand bill of andcomplaint particulars,

immunity, proprietaryqualified applies specificThis in a field of1. which
defense,functions, governmental immunityseparate theis from function

functions, explained. Moreover,only governmentalapplieswhich to as
immunity may byraisedmany types of defenses that be“[t]here are other

including immunity, legislativeentities, quasi-judicial im-governmental
2).(Valdez,immunity 76 domunity prosecutorial 18 at n We notand NY3d
municipalityto athis to address all defenses availableendeavor in decision

negligencein a action.
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plaintiffs Anthony’s injuriescontended that arose from the
City’s reasonablyfailure to maintain Gerritsen inAvenue a

Specifically, plaintiffs alleged Citysafe condition. that the
negligently calming studyfailed to aconduct traffic on Ger-­

implement calmingritsen Avenue and failed to traffic measures
speeding roadway.that would have onreduced that Plaintiffs

allege City negligent failingdid not that the was in to allocate
adequate police speedresources to enforce the limit on Ger-­
ritsen Avenue.

contrary, part plaintiffs’ theoryTo the of of the case was that
although speeding problem policeICU referred the to the for

problemenforcement, the not, be,was and could not alleviated
solely through police expertenforcement. Plaintiffs’ testified

police speeding,that enforcement becould used to curb but
adequate study speeding problemthat an of the done,must be

calming necessary policeand that traffic measures were if
plaintiffs’ theoryenforcement was insufficient. The success of

depended, part, jury’supontherefore in the thatconclusion the
City attempted problemspeeding throughhad to theaddress
police policeenforcement, but that enforcement was not suc-

controlling speeding lengthcessful in the ofdown Gerritsen
City obligationAvenue, and the therefore had an to use the

calming disposaltraffic measures at its to address the issue.
Experts parties agreed preciselyfor both that this is the
purpose calming—to speeding through roadwayof traffic deter
design changes.

respectfully disagree CityWe with the dissent that the was
acting governmental capacity plaintiffsin a because claimed

City preventthat the failed to unlawful behavior. It is not the
sought preventedcharacterization of the tobehavior be that

municipality acting propri­determines whether the was in a
etary governmental capacity, specificor but rather the act or

by municipality injuryomission the claimed to have caused the
(see 513).Ctr., 447; Miller,World Trade 17 NY3d at 62 NY2d at

example,In Miller, for the Court held that the claimant’s
theory properlythat the State “failed a toas landlord maintain

dormitory by failingthe ... lockto the outer entrances” fell
scope proprietary“within the of the State’s function as a

though bysought preventedlandlord,” even behaviorthe to be
locking robbery, burglary,trespassing,the outer doors was and

(see 509-514). althoughMiller,assault Here,62 NY2d at the
sought prevented (speeding) unlawful,behavior to be was

plaintiffs presented roadway design changesevidence inthat
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Citycalming available to themeasures wereform of trafficthe
purpose.accomplish thatto

(46 [1978])v Union NY2d 91Furthermore, Tomassi Town of
Althoughrequire contrary statedthe Courta result.does not

dutygovernment itsa to makethe hasin that case that
obey“reasonably peoplehighways the rules of thesafe for who

(id. 97),2 to absolve acannot be readat that statementroad”
roadwayskeepliabilitymunicipality in afor failure to itsof

reasonably a collision involvessafe condition whenever vehicle
speedexceeding Otherwise, aerror, the limit.such asdriver

plaintiff in with a vehicle that was travel-a collisioninvolved
mile-per-houring per zone would bein a 5556 miles hour

special duty allegingproverequired whenexistence of ato the
roadwaygovernment ato the infailed maintainthat the

reasonably in furtherCourt Tomassisafe condition. The
municipalityexplained its“construct and maintainthat a must

reasonably takinghighways accountcondition,in intoa safe
apprehended, the terrainthe conditionsfactors assuch traffic

(id.practicality of criteria”encountered, fiscal and a host other
added]).[emphasis

dutysuggest municipality proprietaryathat a hasWe do not
drivingroadwayskeep or recklessits free from all unlawfulto

particular case,ofcircumstances thisUnder thebehavior.
Cityplaintiffs that the was made awarehowever, demonstrated

alongongoing speedingthrough repeated complaints of Ger-
roadwayCity implementedcouldAvenue,ritsen that the have

calmingdesign changes to deterin form of traffic measuresthe
studyCityspeeding, a of whetherand that the failed to conduct

appropriatecalming failedand thereforetraffic measures were
anyimplement below,As discussed whetherto such measures.

causingCity’s negligence factor in thewas a substantialthe
speeding proximate cause,Pascarella’s was the soleaccident or

driving vehiclescareless of two motorists whose2. Tomassi involved the
drainageroadway, awhich one vehicle was forced intoon the aftercollided

96).(see Tomassi, 46 NY2d at We haveon the of the roadditch side
“[i]mplicit Tomassi] that thesubsequently [thein decision wasstated that

abuttingmunicipality duty improve the land thehad no to and maintain
(Bottalicobyroadway reasonably passagecondition automobiles”in a safe for

City York,York, 302, [1983];305 v Newv New 59 NY2d see StiusoState ofof
[1995]). Where, however,889, or one of its“the State87 NY2d 891

pavedprovide stripa or shouldergovernmental subdivisions undertakes to
reasonablyalongside roadway, it in a safea must maintain the shoulder

uses, resulting a driver’sincluding its usecondition for foreseeable from
added]).(Bottalico, [emphasisnegligence” 59 NY2d at 304
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City qualified immunityand whether the was entitled to based
response repeated complaints,on its to those were both issues

by jury.to be resolved the
specificWe therefore conclude that the oracts omissions

plaintiffs injury City’sthat claim caused the arose from the
keep reasonablyfailure to Gerritsen Avenue in a safe condi­

Specifically, City adequatetion. studythe failed to anconduct
implement roadway design changesof whether to that would

speeding. City actinghave controlled As such, the was in a
proprietary capacity. obligation provePlaintiffs had no to

duty,special City rely governmentaland the cannot on the
immunityfunction defense.

f—ff—<HH

City plaintiffsThe further contends that failed to meet their
negligence proximateburden to demonstrate that its awas

of thecause accident. Our review of that isissue limited to
“ reasoning permissiblewhether there is a ‘valid line of and

possibly [persons]inferences which could lead rational to the
by jury pre­conclusion reached the on the thebasis of evidence

” (Mazellasented at trial’ Beals,v 694, [2016],27 NY3d 705
quoting Cards,Cohen 493,v Hallmark 45 [1978];NY2d 499 see

[1989]).Ziecker v Town Park, 761,Orchard 75 NY2d 762-763of
utterlyIf “the isevidence such that it notwould be irrational

jury upon,for a to reach the result it has determined and thus
question “maya valid of exist,”fact does then this Court not

supportedconclude that the verdict is as a matter of law not
by (Cohen,the 499; Ziecker,evidence” 45 NY2d at see 75 NY2d

762-763).at
may proximate“[T]here injury”be more than one of ancause

(Argentina Emery Delivery Corp.,v 554,World Wide 93 NY2d
706).560 n 2 [1999]; Mazella,see at27 NY3d “A defendant’s

negligence qualifies proximateas a cause where it is ‘a
”produced injury’substantial cause of the events which the

(Mazella, quoting706,27 atNY3d Derdiarian v Felix Contr.
Corp., rearg[1980],51 308, 784,NY2d 315 52denied NY2d

[1980]). plaintiff required829 The is not to demonstrate “that
precise happened,the manner in which the oraccident the

injuries, (Derdiarian,extent of was 51foreseeable” NY2d at
315). unique inquirythe of case,”“Given nature the in each
proximate generally fact,cause is an issue for the oftrier so
long primaas “the court has been thatsatisfied a facie case

supportbeenhas established” and the evidence could various
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(id.; generally v Educ.Bell Boardseeinferencesreasonable of
City Eldred,v944, [1997]; AlexanderNY2d 94690of N.Y.,of

[1984]).460, 46863 NY2d
City and criminalthat Pascarella’s recklessThe contends

speeding proximate the It iscause of accident.was the sole
person“[w]here ofhowever, the acts a thirdsettled, thatwell

plaintiff’sconduct and thethe defendant’sintervene between
automaticallyinjury, Innot severed.connection isthe causal

liability upon intervening isthe actcase, turns whethersuch a
byconsequence of the situation createdora normal foreseeable

315).(Derdiarian,negligence” This51 NY2d atthe defendant’s
intervening party mayacts a bethe of thirdis true even where

Althoughintentional, reckless, or criminal.ascharacterized
generallyintervening or act will severintentional criminal“an

principleliability original “has notort-feasor,” thisthe of the
application aofthe intentional or criminal interventionwhen

(Kush Cityreasonablypartiesparty vor is foreseeable”third of
946). As26, [1983]; Bell,see 90 NY2d at59 33Buffalo, NY2d

generally,regarding proximate causewith determinations
questions concerning“[b]ecause what is foreseeable and what

subject varyingmay inferences,” whetheris be the ofnormal
extraordinaryintervening under theact is oran foreseeable

(Der­“generally [is] the fact finder to resolve”circumstances for
315).diarian, at51 NY2d

presented trial,at was validevidence there aBased on the
reasoning permissible theinferences from whichline of and

jury speeding Gerritsenconclude that Pascarella’s downcould
City’sconsequence the failure towas foreseeable ofAvenue a

purposeimplement calming measures, of which is tothetraffic
speeding.modify Inas deter drivers fromdriver behavior so to

speeding, although reckless andwords,other Pascarella’s
consequence‘reasonably ofcriminal, was “a foreseeable’

(Bell,[City]”by 946,created the 90 NY2d atcircumstances
33). intervening mayquoting at “An act notKush, 59 NY2d

responsi­superseding cause,a and relieve an actor ofserve as
occurringinterveningbility, therisk the act iswhere the of

(Derdiarian,very negligent”actorsame risk which renders the
316).at51 NY2d

relatedly plaintiffsCity tocontends that failed establishThe
calmingany prevented Pas-havethat traffic measure would

testimonyspeeding. City theThe relies the ofcarella from on
calmingexperts parties, agreed that trafficfor both who

speeding,physically prevent driver fromcould not ameasures
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exception speed bumps, generallythewith of which have fallen
safety expertout of use due to concerns. Plaintiffs’ testified,

among engineershowever, that it was known traffic that
straight, pedestrianswide roads with little interference from

encourage speed-vehicles, Avenue,and other such as Gerritsen
ing roadwaysbecause drivers feel more oncomfortable with

calmingthose characteristics. He testified that traffic measures
speeding theydeter because cause drivers to be more cautious,

speedand that such aremeasures known to reduce the overall
roadways. presentedon trial,The evidence at however,

City anyadopt calmingdemonstrated that the did not traffic
study anyitmeasures because did not whether such measures

required expert opinedwere in the first instance. Plaintiffs’
calming studyitthat was this failure to conduct a traffic that

speedingbothcontributed to the continued on Gerritsen Avenue
generally particular City’s expertand to this accident. Even the
agreed design roadwaythat the characteristics of a influence

speed, generallypeopledriver thatand drive on wide,faster
straight roadways, regardless posted speedof the limit. The
City’s expert agreed calmingfurther that traffic measures are

speed particularintended to reduce the overall “curve” of on a
roadway by modifying driver behavior so that drivers will

prescribed speedattravel or closer to the limit.
plaintiffs presented primaWe therefore hold that a facie

City dangerouscase that the awas aware of condition on Ger-­
studyappropriateritsen Avenue and tofailed take action to or

remedy City’s negligence proximateit, and that the awas cause
(see 674-675).Anthony’s injuriesof Ernest, at93 NY2d There

byprocess juryawas rational which the havecould concluded
calmingthat traffic measures deter suchdrivers as Pascarella

speeding, City’sfrom and the tothat failure conduct a traffic
calming study implement calmingand to traffic measures was

causing (cf.a insubstantial factor the accident Nallan v
[1980]).Helmsley-Spear, Inc., 507, Where,50 NY2d 520-521 as

here, various reasonable inferences could be drawn from the
presented, proximateevidence the ofdetermination cause must

jury, “[i]t provincebe not ofleft to the and is within the this
[C]ourt to substitute its assessment of the evidence for that of

(Alexander, Derdiarian,the fact finder” at 468;63 NY2d see 51
315). law,conclude,NY2d at We cannot as a of thatmatter

speeding City’sPascarella’s an result ofwas unforeseeable the
(seenegligence Bell, 946-947; Kush,90 NY2d at 59 atNY2d

33), jury’s respector that the verdict with to causation was “ut­
499).terly (Cohen,irrational” 45 NY2d at
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IV
inwas athat, actingeven if itCity contendstheFinally,

for itsimmunityit entitled towascapacity,proprietary
pursuantand decisionsdesigndiscretionary highway planning

inrecognizedthis Courtimmunitythe doctrineto qualified
a municipalityThe is correct that “whenCityv Fote.Weiss

ofas apartcondition and determinesdangerousastudies
that stepsservices certaingovernmentalofplanreasonable

taken, form of li-maythat not the basisneed not be decision
286). above,(Friedman, explained67 NY2d at Asability”

immunitythis qualified ap-have also stated thathowever, we
“ body hasduly public planning‘where authorizedaplies only

of risk asvery questionand on the samepassedentertained
” 673,(Ernest, quot-the 93 NY2d atordinarily go to jury’would

588). may be held liablemunicipalityNY2d TheWeiss, 7 ating
ifis or theplainly inadequate”“its of a traffic conditionstudyif

dutyfulfill to review its“continuingfails to itsmunicipality
(Friedman,of 67 NY2d atin the its actuallight operation”plan

omitted]).quotation[internal284 marks
thattrial, primaryevidence theplaintiffs presentedDuring

to determine whether trafficof the ICU studies waspurpose
intersections,at particularshould be installedsignalscontrol

at thealso thealthough approach speedand ICU studied
studies,in three the four the ICU stud-intersection ofsubject

drivers down thestudy problem speedingies did not the of
calmingwere traffic stud-of Gerritsen Avenue and notlength

Citycurrent former whoTestimony employeesies. from and
demonstrated thatin various within DOTpositionsworked

studies, that suchcalmingtraffic andICU does not conduct
by the Unit ofcustomarily Planningwere conductedstudies

traffictrial established that noDOT. The evidence atpresented
beforeon Gerritsen Avenuecalming study was conducted

accident.Anthony’s
examin-studythat anexpert opined appropriatePlaintiffs’

of Gerritsenlengththe of down theing problem speeding
takenmeasurements atspeedAvenue would have included

alongat the roadwayand on weekends various locationsnight
studies,ICU whichtime,of and that thelengthfor some

duringintersectionsapproach speed particularmeasured at
minutes,20 did not meet thoseapproximatelyforweekdays

that often asklaypeoplecriteria. Plaintiffs’ also testifiedexpert
it was wellto but thatsignals speedingfor traffic control deter

traffic do not controlexperts signalsknown traffic thatamong
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speed problem.and could exacerbate the The andcurrent
employeesformer DOT who at trial,testified as well theas

City’s expert, agreed signals generallythat traffic are not used
speed may aggravate existing speedingto andcontrol the

problem.
presented trial,Based on the evidence at there was a rational

process by jurywhich the could conclude that the ICU stud-
primarilyies—which were intended to determine whether traf-

signals appropriate particularfic control were for intersections
study “very questionon Gerritsen notAvenue—did the same”

jury, presenteddanger byof thatrisk was thei.e.,before the
(seespeeding lengthvehicles down the of Gerritsen Avenue

556-557).Ernest, 673-674;93 NY2d at 96 NY2d atAffleck,cf.
jury reasonablyIn words,other the havecould concluded that

(Friedman,“plainly inadequate”the ICU studies were 67 NY2d
284) they speeding problemat because did not examine the of

complained.which various local andresidents elected officials
City’sTo the extent that the witnesses testified that the ICU

calmingstudies contained “elements” of traffic andstudies,
adequate problemthat the ICU studies were to address the of

speeding presentedonvehicles Avenue,Gerritsen that evidence
questions competing juryof fact and inferences for the to
resolve.

process byFurthermore, there awas rational which the
jury could have concluded that even if ICUthe studies

problem alongspeedingexamined the of avehicles stretch of
“City ‘continuing dutyAvenue,Gerritsen the failed to fulfill its

” (Fried­plan light operation’to its inreview the of its actual
587).quoting City’sman, 284, Weiss,67 NY2d at 7 NY2d at The

expert opined that the ICU studies and ICU’s referral of the
speeding problem police adequateto for enforcement anwas
response expert opined,to however,the issue. Plaintiffs’ that

City policethe failed to determine whether enforcement of the
speed speeding,limit and,was sufficient to control if wasit

calming implemented.not, whether traffic measures should be
Signals, reported,ChiefDOT’s of to whom ICU testified that

speeding problem policeafter ICU referred the for enforce­
up policement, ICU notwould follow to determine whether the

working requestenforcement was unless it received another
particular intersection,for a traffic acontrol device at and then

only elapsed study18after months had from its last at that
circumstances,intersection. Under these we cannot conclude

City qualifiedas a matter of im­law that the was entitled to
munity.
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V.

capacity.City acting proprietarysummary, in athe wasIn
by Cityspecific claimed to have causedtheThe act or omission

studyCity’s adequatelyAnthony’s injuries orthe failure towas
speed-design changesroadwayimplement reduceintended to
obliga-complaints.response repeateding had noPlaintiffstoin

relyduty, City mayprove special thenot onand thetion to
immunitygovernmental addition,In theredefense.function

jurybyprocess conclude thatwhich the coulda rationalwas
consequencespeeding of thewas a foreseeablePascarella’s
calmingstudy implementCity’s measures,or trafficfailure to

juryspeeding. Finally,purpose thewhich is to deterthe of
rationally the four ICU studies didconcluded thatcould have

presentedvery question to thethe same of risknot examine
along lengthspeedingjury—the danger ofthe Ger-of vehicles

inadequatewere toAvenue—and that the ICU studiesritsen
juryproblem. for theTherefore, it was reasonableaddress that

City qualified im-not entitled tothat the wasto conclude
munity.

Accordingly, Appellate Division,the insofar asthe order of
appealed costs.from, affirmed,should be with

bicycle12-year-old(dissenting). A child rode hisPigott, J.
nearlynight. travelinghighway A car ata four-lane atacross

injuries.causingspeed limit child,the severetwice the struck
guiltyeventually pleadedAlthough the driver of the automobile

juryfelony charge aassault,of reckless a determined—into a
Citymajority appeal—thatby this theverdict affirmed the on

Why? Citythefor the accident. Becauseof New York was liable
speedingadequate prevent thetake measures tofailed to

breaking That result is antithetical tomotorist from the law.
immunity.principles government How theour case law and of

speedingCity onto combat criminal conduct such aschooses
roadways discretionary, governmentalpublic function,is a

contraryabsolutely majority’s decisionimmune from suit. The
theyliabilityexposes governmental entities to tort whenever

conceivably, prevent a crimecould,thatfail to take measures
judgment below.taking place. I and would reverse thefrom dissent

I.

correctly governing principlesmajority the sur­The states
liability. principlesrounding municipal theThose derive from
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politicalfundamental rule that the State and its subdivisions
generally discretionaryare immune from suit “for actions taken

(Valdezduring performance governmentalthe of vfunctions”
[2011]).City York, 69,New 18 NY3d 75-76 Such acts are im­of

liability theymune from because involve the allocation of
public protection safetylimited resources for the and of the

public large—determinationsat that are better left to the
legislative govern­discretion of the executive and branches of

jury (cf.ment than to courts or a Matter World Trade Ctr.of
[2011]).Bombing Litig., Immunizing428,17 NY3d 452-453

liability judgment:such decisions from tort aalso reflects value
having governmentthat “the broader interest in officers and

employees judgmentfree to exercise and discretion in their of­
unhampered by second-guessingfunctions,ficial fear of and

retaliatory outweighslawsuits, the benefits to be had from
(Haddockimposing liability injury” Cityfor .. . v York,Newof

[1990]).478,75 NY2d 484
municipality undertaking govern­When a is not a traditional

privatement function but has assumed the role of a individual,
acting “proprietary capacity” mayit is said to be in a and be

subject principles privateto the same of tort law as citizens
(see [2014]).Cityv York,New 23 473,NY3d 479Wittorf of

proper necessary“[i]t municipalitiesIndeed, is and to hold and
injuries arising day-by-day opera­the State liable for out of the

government—for garden variety injuryoftions instance, the
(Weissresulting negligent highway”from the maintenance of a

[1960]).Fote, 579,v 7 NY2d 585
governmentTo determine whether the is immune from li-

ability given specificcase,in a we examine “the oract omission
injury (Wittorf,out of which the is claimed to have arisen” 23

quoting479,at 506,NY3d Miller v State 62York,New NY2dof
[1984]). particular negligence513 If the fromclaimed arises an

by government proprietaryact or omission the in its arole as
“subjectlandowner or itlandlord, will be to suit under the

ordinary negligence applicable nongovernmentalrules of to
parties” (Applewhite Accuhealth, 420,Inc.,v 21 425NY3d
[2013]). specificifBut the or beact omission claimed to the

government’sofcause the accident involves the traditional role
provider public protect populaceas the of toresources the at

large—and “particularly to control the activities criminalof
(Risswrongdoers” City [1968]York, 579,v 22New 581NY2dof

added])—the[emphasis government is entitled to absolute im-
munity negligenceand cannot held itbe liable for unless owed
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partyduty injured (Applewhite,special at21 NY3dthea to
425-426).1

government,majoritydisagree act­thenot with the thatI do
dutyproprietarying to maintainlandowner,a has aas

(see opreasonably majorityroadways atin a safe condition
479). among things,duty requires government,the otherThat

(seesignalsadequate v El­Alexandertraffic controlto install
586), erect[1984]; Weiss, 7 NY2d atdred, 460,63 469NY2d

(seeproper Statev New Yorkbarriers Gomezand maintain
Thruway [1988]; v StateAuth., 724, 725 Friedman73 NY2d of

[1986]), adequateprovide286-287York, 271,67 NY2dNew
(seewarnings vHicks State Newof unsafe road conditions of

(see[1958]), dangerousYork, 1,4 4 remove snowbanksNY2d
Dept[4th1635,York, 79 AD3d 1636Gardner v State Newof

(see2010]), Kelly Islip,standing 141water v Townremove of
Dept[2d 731988], lv and denied611,AD2d 612 dismissed

(see[1989]), potholes v AD2dfill 116Graf,NY2d 865 Ciccarella
1986]), roadwaysgenerallyDept[2d ofand clear615, 616

(see York, 71hazards Green v State Newdebris and other of
1979]).Dept government[3d When the is aware761,AD2d 761

roadway yet fails toexist on athat these or similar conditions
alleviatingstudy eyeremedy it towardthe or with ansituation

may subject liabilitydanger, government to forbethe the
284).(seeinjuries Friedman, atthat result 67 NY2d

roadways,proprietary duty however,maintainThe to safe
makingthan the road safe individualsextends no further for

(see Union,v Townrules the road Tomassiwho the of offollow
Carey,Duger 295[1978]; also v Estate91,46 NY2d 97 see of

2002]). encompass[3d Dept aIt does not878,AD2d 878-879
prevent activitymunicipality’s suchefforts deter or unlawfulto

attemptspeeding. Thus, Union,in v we rebuffed anas Tomassi
government’sby plaintiffs cast thein an automobile accident to

alleged drainagenegligence—placing tooa storm-water ditch
roadway—as proprietary duty toclose to a breach of itsthe

reality, injuriesreasonably when,roads in theirmaintain safe
(46activityby two drivers NY2dwere the unlawful ofcaused

96).at
plaintiffs passengers in thatin were a vehicleThe that case

Countytraveling at “andown a road in Broomewas two-lane

City special dutya in this1. no that the themPlaintiffs make claim owed
engagedit in aCityThe from if wascase. is therefore immune suit

governmental function.
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(id,.).speed” byexcessive rate of Their car was struck another
traveling oppositevehicle, direction,the whose driver was “not

paying plaintiffs’careful attention” and veered into the lane of
(id.). passengers injuriestraffic The sustained theirwhen

drainageoffvehicle went the road into a shallow storm-water
They brought againsta lawsuit bothditch. drivers as well as

negligence, alleging,ofthe Town Union for here,as relevant
negligently drainagethat the town constructed the tooditch

roadway proximityclose to the and that its theto road caused
injuries.their
jury plaintiffs,The returned a inverdict favor of the webut

appeal, holding grounds uponreversed it on that “there are no
(id.liability may properly predicated”which the of the town be

97). Although government proprietary obligationat the ahas
roadways reasonablyto maintain in a safe condition, we said

duty requires only governmentthat that the make the road
(id.“reasonably people obeysafe who the rules the road”for of

added]).[emphasis allegationBecause there nowas that the
law-abidingroad was unsafe for motorists, the town could not

failing prevent injuriesheld liablebe for to reduce or that
activity.resulted from unlawful

unique roadwayOur decision in Tomassi isn’t to maintenance
design. repeatedlyand We inheld,have contexts,other that a

governmental entity is immune from suit where the crux of the
plaintiffs’ complaint governmentis that the failed taketo

prevented activity.thatmeasures could have criminal For
example, plaintiff Metropolitan Transp.the in Weiner v Auth.
(55 [1982]) by subway175NY2d was assaulted an inintruder a

by Citystation owned and maintained the defendant New York
Authority. government engagedTransit Because the inwas the

operationproprietary plaintiffof a therailroad,commuter al-
leged failing provide policeadequate protec-it was liable for to

operated.tion at the train itstation that
disagreed. specific alleged negligentWe The toomission be

premises reasonablynotwas the failure to maintain the ain
police“thesafe condition but absence of surveillance at the

subway[of station]entrance the theand failure to warn of
activity policecriminal in the orarea close the entrance when

(id. 182).protection was not available” at Such notclaims are
special duty,actionable held,absent a we wouldbecause it

require juries second-guess discretionaryand courts to deci-
public provide generalsions about how utilizeto resources to

police protection security public—determinationsand for the
(id.).legislativeleft to thebetter and executive branches
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(73CityplaintiffThe in v New York NY2d 930Bonner of
[1989]) againplaintiff Weiner,ina tactic as the totried similar

supervisepublic assigned toteacherno avail. He was a school
cityplayground onea in Manhattan. Because ofthe at school

surroundinggates playground lock,athe had broken thethe
securitygateplaintiff posted the ofhimself at the for the school

person approachedtheA who did not attend schoolchildren.
broughtplaintiffThea ahim and hit him with baseball bat.

against Cityinjurypersonal the of YorkNew and schoolaction
among things, they negligentalleging, that “weredistrict, other

(id. 932). juryallowing gatethe to broken” at Thein remain
against City district,the and school and thereturned a verdict

Appellate affirmed.Division
appeal, holdingWe verdict on that the trialreversed the

(id.).juryerroneously to Assubmitted the matter the incourt
beyond plaintiffs ofWeiner, we looked the characterization his

allegations. We concluded that “theclaim to the heart of the
particular negligence alleged [wa]s failure fulfillnot the to a
proprietary repairingfunction,” assuch the broken lock.

“premisedplaintiffs onInstead, claim was the contention that
security system protectinadequate. . todefendant’s . was him

(id. added]).activity” [emphasiscriminal at 932 Becausefrom
guard againstCity’s criminal attacksthe efforts to involve
liability performancepolicy “no arises from the ofdecisions,

(id. 932).2duty protection”speciala atsuch a function absent of
(85 [1995]),CityClingerIn v Tr.New York Auth. NY2d 957

rejected yet attempt municipali­plaintiff’s to cast awe another
gravamenty’s negligence proprietary,purported theas when of

(62 [1984])majority2. on v New York NY2d 506The relies Miller State of
dutyCity’s property reasonablythe inpropositionfor the that to maintain a

requires implement calming preventtosafe condition it traffic measures to
(see 481-482).activity speeding majority opsuch as at But Bonnerunlawful

suggested doubtwas decided after Miller and has been to “cast serious on
(73 J.,validity” [Simons, dissenting]).continuing 933[Miller’s] NY2d at

Moreover, broadly majority suggests.theMiller be read as as Thecannot
dutydutynarrow the in Miller was the “to maintain minimalState breached

(62 513).security at The Statemeasures” at State-owned dormitories NY2d
duty by failing particular dormitorykeepdid not to a door lockedbreach that

given time, by implementing policy keepinga a of all entrances at allat but
(id.University all at 514State of New York dormitories unlocked at times

[Kaye, J., privateconcurring]). We held that even a individual would be held
(id.).security particularfailing any [its]to to tenants” Theliable for “furnish

put proprietary end of thefacts in Miller thus the State’s conduct on the
governmentspectrum. generalnot for the rule that theThat case does stand

activity.duty prevent unlawfulproprietaryhas a to take measures to
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complaint City preventthe was that the of New York failed to
taking place subwaya criminal attack from inside a tunnel.

plaintiff Clinger subwayThe in had been attacked in a tunnel
draggedthat was under construction. The assailant her behind

large plate temporarily positioneda metal that had been
against during proceededthe tunnel wall construction, and he

(id. 959).rape pred­beat,to and herrob there at Like her
plaintiff Clingerin Bonner,ecessors Weiner and the in claimed

City’s negligent placement large platethat the of the metal
properly policeand its failure to close the tunnel or it breached

City’s proprietary duty subwaythe to maintain the tunnel in
good repair. rejected CityWe that claim and held that the could

City’sinnot be liable tort. The real omission at issue—the
adequate prevent activityfailure to take tomeasures criminal

in an area that it knew “had been the site of numerous violent
year preceding th[e]infelonies the attack”—was “sooverwhelm­

ingly governmental Cityin nature” as to theimmunize from li­
added]).ability [emphasis{id.

majority anyIt’s unclear to me how the could reach other
longconclusion in this case. It has been the rule in this state

government’sthat the efforts “to control the activities of
wrongdoers” belong category discretionary,criminal in the of

governmental (Riss,immunefunctions from suit 22 NY2d at
added]).[emphasis particular negligence alleged581 The in

City calmingthis case is that the failed to conduct a traffic
study complaintsresponse speed­on Gerritsen Avenue in to of
ing—in City adequately respondshort, that the did not to

activity appropriate preventcriminal or take the tomeasures
allegation goes City’sbeyond propri­it. That kind of well the

etary duty roadways. imposeto maintain safe It seeks to li­
ability City discretionaryforon the its efforts to deter individu­

deliberately breaking law,als from the wewhen have
(seepreviously rejected Clinger,such claims 85 NY2d at 959

[municipal injuriesdefendant not onliable for sustained its
property activity, though Cityas a result of criminal even the

duty reasonablypropertyhad a to maintain ain safe condition
easily prevented closingbyand could have the crime access to
subway itthe tunnel knew had the ofbeen site numerous at­

[municipaltacks]; Bonner, 73 NY2d at 932 defendants not li­
injuries thoughable for at criminals,suffered the hands of even

they proprietary duty propertyhad a ato maintain in reason­
ably easily preventedsafe condition and could have the crime

lock]).by replacing a broken
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City’s allegedcharacterizes themajorityWhether the
calmingas failure to undertake trafficappropriateanegligence

to ofrespond adequately complaintsor a failure tostudies
bottom, Cityis that theplaintiffs’ complaintat thespeeding,

like Louis Pascarella fromto driversenough preventdidn’t do
conduct on Gerritsen Avenue.3in recklessengaging criminally

law in thisbe learned from our caseIf there is toanything
to to criminalrespondit is that a effortsarea, municipality’s

nature,”inoverwhelmingly governmental theyareactivity “so
(Clinger,in 85municipality liabilitythe to tortexposecannot

959). after decisionthey majority’sIf did—and theNY2d at
municipalities throughoutwill—thenthey certainlymosttoday

whenever a who hasplaintiffthe will haled into courtstate be
the at the hands of a orspeedingon roadinjuredbeen

alternative measuresis able to identifyintoxicated motorist
to ac-attemptcould have taken to thepreventthe government

cident.4
Cityin not whether thesure,To the issue this case isbe

study undertakencalmingshould have conducted a traffic or
onany activitymeasures to reduce criminal Gerritsenother
held inCity mayThe whether the be liablequestionAvenue. is

when it chooses not to utilize one orinjurya actionpersonal
contend would havemore of the methods that plaintiffs

ultimatelyreckless conduct thatprevented criminallythe

meremajority3. Pascarella’s felonious conduct asThe characterizes
(see 482).error,” simple negligence majority opit at Inequating to“driver

recklessly causingreality, pleaded guilty second-degree forhe to assault
(see [4]),injury and he haddangerousa instrument Penal Law 120.05§with

engaged in Avenue on numerous occasionssuch conduct on Gerritsen
City introducingprecludedhis life. at trial fromthroughout adult The was

times,suspendedhad 18 thatthat driver’s license beenevidence Pascarella’s
influence,driving andpreviously of under the that hehe had been convicted

includingmoving speeding,for forhad numerous violations onereceived
speeding on Gerritsen Avenue.

(unlawfulmajority square peg activity) into aattempting4. The is to fit a
(highway anytime municipal-aplanning design).and It holds thatround hole

roadwayity taking place thecriminallyis is onaware that reckless behavior
behavior,adequate municipal-police is deter such theand enforcement not to

planning designity highway and to curb theuse available methods ofmust
negligence ifactivity else a suit for an accident resultscriminal or defend

(see 481). two,only majority’smajority op conclusion conflateat Not does the
duties, imposes onanalytically distinct it an insurmountable burdenbut also

subjectgovernment. By majority’s logic, municipalitythe a will to suitthe be
could,anytime more that conceiv-it fails to take one or available measures

ably, prevent a crime.
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injuries. questioncaused their I would answer that “no” and
judgmentreverse the below.

hH1—i

City engaged governmentalBecause the was in a function
complaints speedingwhen it chose to refer of on Gerritsen

greater policeAvenue for enforcement rather than conduct a
calming study, plaintiffs attempttraffic and because did not to

Cityprove special duty, Citythat the owed them a the was
absolutely assuming,immune from suit. Even however, that

City duty investigate potential calmingthe aowed to traffic
investigation inadequate, plaintiffsmeasures and that its was

City’s allegedfailed as a matter of law to establish that the
negligence proximate injurieswas a cause of the sustained.

municipality immunity, plaintiffIf a is not entitled to a still
negligentmust demonstrate that its maintenance of the

(seeroadway proximateawas cause of the accident Atkinson v
[1983]).County Oneida, 840,59 NY2d 841 theWhereof

municipality’s remedyevidence thatreveals the failure to a
dangerous bearing hap-condition would have “had no on the

liabilitypening (Hicks,of accident,”the 4does not lie NY2d at
[finding assuming7-8 no inbasis the record for that the State’s

stop sign proximatelyfailure to erect a at an intersection
“paidcaused an accident where the driver no attention to the

physical approachingindications that she was an intersection”
“disregarded” guideposts liningand road];the shoulders of the

[3d Deptsee v York, 119,also Kent State New 37 AD2d 121of
1971] [the State’s failure to warn drivers of road construction

proximately warningsdid not cause accident where additional
operatewould not have caused intoxicated driver to his car dif-

ferently]).
So, too, where the driver of an automobile that has caused

roadwayparticular danger-an accident is familiar with a aand
municipality’sous it,condition that exists on the failure to

take additional measures to warn the driver of the obstruction
proximate plaintiff’s injuriescannot be deemed a cause of the

842).(Atkinson, municipality,59 NY2d at “A course,of is not
safety roadways,” City’san insurer of the of its and a failure to

every step tragictake to eliminate accidents does not mean the
City’s proximately plaintiff’sacts or omissions caused the

97).injuries (Tomassi, 46 NY2d at
byThe inaccident at issue this case was caused un-the

plaintiff—wholawful actions of the crossed four lanes of traffic
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night—and 30chose to drive almostat Louis Pascarella—who
suspendedspeed license, as he hadlimit athe withmiles over

ultimatelyIndeed, Pascarellaon numerous occasions.done
consciouslycriminallypleaded guilty to reckless assault for

injuryunjustifiabledisregarding torisk ofa substantial and
(see [4]), undercutting§§ [3]; 120.05Penal Law 15.05another

calming studyargumentplaintiffs’ havea traffic couldthe that
bearing happening isof the accident. Whathad on thesome

calmingexpertplaintiffs’ that no trafficmore, admitted
prevent drivers like Pascarella from deliber-measure would

By expert’sately breaking notthe own words: “You’relaw. the
speed.”stop persongoing to a who wants to

anytestimony of evidence thatthat and the absenceGiven
calming preventedparticular would have Pas-traffic measures

uponno which therecklessness,carella’s there is rational basis
City’sjury that the failure to undertakecould have concluded

calming study cause thea was a “substantial of eventstraffic
(Mazellainjury”produced Beals, 694,v 27 706the NY3dwhich

omitted]). Accordingly,[internal quotation[2016] marks
City liabilityfrom on discretion-whether the is immune based

plaintiffsary governmental function,it made in ordecisions its
City’s proximateto that the inaction was thefailed establish

injuries, City tragicnot for the ac-cause of their the is liable
cident that on Gerritsen Avenue.occurred

JudgesJudge Rivera, Abdus-Salaam,Chief DiFiore and
PigottJudge opinion.concur; in anStein and dissentsGarcia

appealedOrder, from, affirmed,as with costs.insofar


