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incontroversyrelies an matters in aupon of theadjudication
hut showalone, mayformer he confined tonot the recordsuit, is
litigated,extrinsic mattersparticular pro­what wereby proof

thethe were within issuessoughtvided matters to be shown
Markell, 608-609.)rel. Hunt 22 Misc.(People 607,tried.” ex v.

have beenTherefore the record the former trial shouldof
toin evidence and fullgiven opportunityreceived defendant

by if that wascould, chargeshow extrinsic she theproof, present
formerlyembraced within the matters litigated.

conviction of lawThe reversed for andjudgment of is errors
trialnew granted.a

Dmitry Century-­Shostakovich et al., Plaintiffs, v. Twentieth
Fox Film Corporation, Defendant.

Supreme Court, Special Term, 7,York County,New June 1948.
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plaintiffs.forBechtCharles
Kilroe for defendant.P.Edwin

composers renown.internationalofareJ. PlaintiffsKoch,
They Socialistthe Union of Sovietresidents ofare citizens and

producedcorporation,Republics. hasa domesticDefendant,
“ ” beingpicture is nowwhichThe Iron Curtaina known as

country. publicthroughout In thethisin theatresexhibited
boundary thatthe betweento indicatethis has comemind, title

bysovereignty occupiedpart Europe of,under theof which is
Republics,under the influence of the Union of Soviet Socialistor

picturedistinguished Thethe continent.from the rest ofas
espionagedepicts in attributedCanadarecent disclosures of

Republics.representatives of of Socialistthe Union Sovietto
part picturepreliminarily, not of thebut asshown,There is

pictures,showingproper, customary themotionis in the ofas
players, producer, similarthe andcameramen,of the thenames

‘1 —this Musicdata. Included is statement:informative
— DmitryComposersof theFrom The Selected Works Soviet

Serge NicholaiKhachaturian,AramProkofieff,Shostakovich,
— practiceMiaskovsky by Newman ”. SuchConducted Alfred

advertising and kindred is knowntheatrical,the businessesin
“giving During picture,a the music of theas credit line ”.

plaintiffs reproduced, atime,from to for totalseveral is time
runningperiod forty-fiveapproximately entireminutes. Theof

eighty-seven musicof minutes. The use thetime the film is of
backgroundcan best be matter. Asideincidental,described as

plot ofthe use of their neither the nor the themefrom music
play, any plaintiffs. In themanner,the in concerns addition to

“ ” plain-use of their names on the credit lines the name of one
playintiff is used when of the the ischaracters shownone

placing recording particular plaintiff’sa of this music on a
phonograph. Again the name mentionedincidental,this is is

appreciative, impression given beingin an familiar thefashion,
compositionuponthat the character has come a record of a

recognizes hearing.appreciatesand Allwhich he the music,
purposes publicit is for the of this is in theconceded, motion,

enjoys copyright protectiondomain and no whatever.
enjoin pendente permanentlyandPlaintiffs to liteseek the

picture anyuse of their innames music the and inand advertis-
ing publicity Onlyrelatingor matter to it. one cause of action

complaint. Primarily,is set forth in the libel and violation
Rights charged. maytheof Civil Law are It also be that the

allegations spell (a)can be construed to out causes for the
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(b)justinjury andcausewithoutof aninflictiondeliberate
rights composers. In addi-asplaintiffs’ moralofa violation

judgmentmoney asked.injunctive isrelief athetion to
rights on theseplaintiffs to relieftheirbasemotionOn this

injunctive incontainedprovision relief(1) forgrounds: the
power(2) injunctiveBights theLaw;51 of the Civilsection

defamatorypublication matterofrestraincourt toof this
759);App. Div.(Koussevitzky Heath, 272Allen, Towne &v.

justinjury cause(3) an withoutinfliction ofthe deliberate
79),Corp(Advance Y.N.Co.,v. American Tobacco 296Music

composersplaintiffs’ rights(4) moralthe asviolation ofand
554).(The Right,Moral 53 Harv. L. Rev.Doctrine of

soughtapplication must be insofar as reliefThe denied is
Bights MacyIn v.under of the Civil Law. Jaccardsection 51

(265 15), designer’sApp. it thatDiv. was held the use of a& Co.
copiedadvertisingin the hername sale of a dress without con­

original, uncopyrighted design notsent from her was an inva­
byright privacy protectedof the of 50 51sion sections and

Bights analogytheof the Civil aLaw. While between dress
design plaintiffs’ mightand music be considered unfortunate
by legal principle composi­some, the is the same. Plaintiffs’

similarily unprotectedtions are and the use of their names in
conjunction subjecttherewith is, nottherefore, to restraint

Bights copyright protectionunder the Civil Law. The lack of
long permithas been held to others to use the ofnames authors

copying, publishing compilingin (Clemensor their works. v.
728.)Belford, Clark & 14Co., F.

Passing right injunctiveto restrainingthe to pub­relief the
allegedlication of libelous matter, it is first thatnoted under

the ancient doctrine rightof enjointhis State there was no to
publication defamatorythe (Koussevitzkyof matter. v. Allen,

Towne & supra.)Heath, 188Misc. affirming479, In the denial of
injunctive relief in that Appellatecase however, the Division

departmentin opinionthis in (272 App.said, Pera Curiam Div.
*“ * *supra):59, Our affirmance notshould be con-

bystrued as a injunctivedetermination this court that relief
may not publicationbe had to restrain defamatorythe of state-

proper questionsments in a case.” pre-Two are, therefore,
(1) plaintiffssented for consideration: have (2)been libeled; if

properso, is this a grant injunctivecase in which to relief.
’gravamen plaintiffsThe charge byof portrayalthatis the of the

espionage representativesactivities of the of the Union of Soviet
Bepublics bySocialist in depicted disowningCanada and the of
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by representatives pictureone of these a anthese activities with
published. plaintiffs’theme has been The use ofanti-Soviet

11 ’argued,picture, approvala it indicatesin such is their ’,music
““ ” ”participation thereby castingthereinendorsement and

“upon imputation being disloyalthe false of to theirthem coun­
try presencein the and with the”. The court of consent of coun­

picture. groundfor has seen the There is forsel both sides no
any plaintiffs participated produc­that havecontention in its

urgedgiven approval ortion or their indorsement thereto. It is
’ ‘‘ ’’necessarily impliesplaintiffsofthat the use names and music

approval productiontheir or collaboration inconsent, andthe
“picture public largethe thedistribution of because at knows

living composers paymentthat receive for ofthe use their
reasoningnames and creations in films ”. The error in this

necessary implication. implicationinis Nothe such exists,
necessarily composerotherwise,or where the work theof is

may freelypublic published, copiedandin the domain be or
compiled by (Jaccard Macy supra;others v. & Co., Clemens v.

supra). implica­Co.,Clark & In theBelford, absence of such
tion the existence libel notof is shown theand drastic relief

granted. ruling plain­cannot beasked Such is likewise the if
they being unwillingly,thattiffs’ contention is are used, as

a tomeans disseminate libelous matter. In such a case the
injunctiveprerequisite exercising power againof the would

showingbe a clear theof existence of libel.
grounds together.The third and fourth bewill considered

longer anyThere is no doubt that the deliberate infliction of
injury just (Advancewillfula without cause is actionable Music

Corp. supra). wrongv. American Co.,Tobacco The which is
alleged plaintiffs’here is the moving pictureuse of music in a

objectionablewhose theme unsympatheticis to them in that it is
political ideology. logical developmentto their The of this

theory inescapably (53Bightto the Doctrineleads of Moral
554). chargeHarv. L. Rev. There is no of distortion of the com­

positions any theynor faithfullyclaim that have not been
reproduced. Conceivably, under rightthe doctrine of moral

proper preventthe court could in a composi­case, the use of a
publiction inwork,or the indomain, such a manner as would

rights.be violative applicationof the author’s The of the
presents difficultydoctrine much however. With reference to

publicthat which inis the domain there aarises conflict between
right rightsthe moral and the well-established of others to use

(Clemenssuch supra).works v. Belford, Co.,Clark & So, too,
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suchthe use ofwhichbyof the normthe questionthere arises
author’snot theorto determine whethertested towork beis

theIs standardbeen violated.an hasmoral as authorright
conceptsmoralpolitical beliefs,worth,to be artistictaste,good
the veryof lawIn state ourpresentor what is it to be? the

of thepositionrelativeclear,existence of the is not theright
is notof othersrightsreference to therights thereunder with

been determined.remedydefined nor naturehas the of the proper
showingin clearQuite anythe absence ofobviously therefore,
a moralof or invasion ofinjury anythe infliction of a willful of

reliefthis not consider the drasticright, grantingcourt should
inasked either The denied allaccordinglyon motion istheory.

respects.

GreyhoundMabel et Lines,Goodale v.al., Plaintiffs, Central
Inc., of New York et Defendants.­al.,

Supreme Court, Special JulyTerm, County, 19,Oneida 1949.


