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12*)—Tecle(§1. Indians to Lands in Reservation.
By 1786,the in Massa-convention at Hartford contentions betweenthe

constitutingownership territorychusetts and New York over the of the
by cedingWestern New York were to Massachusettssettled New York

bypre-emption rights extinguish land,her to title to andthe Indian the
recognizing sovereigntypoliticalinMassachusetts turn New York’s over

territory.the Tonawanda the Indians oc-The tribe of Seneca Nation of
cupied portion territory,a of the and in the several tribes of New1838

treaty 550),(7York Indians concluded a with the StatesUnited Stat.
whereby lands, includingthe Indians released certain those the Tona-on

■ by treaty (11wanda Inreservation. 1857 the Tonawanda Indians Stat.
735, 991) bought portion reservation,12 back aStat. of the the lands to

by Secretary fee,takenbe deed "to the inof the Interior to be held in
Legislaturetrust for the Tonawanda Indians until the York shouldNew

designate person uponsome of that state to hold land trust.the a similar
being passed designating ComptrolleractAn the State in suchto act

capacity, bythe reservation was deeded to him and his successors in office
Secretary Interior, Indians,”the of the “in fee for the Tonawanda band of

Held, right possessionetc. that the old Indian title and of was extin-
guished, byand the Tonawanda Indians hold title of ofvirtue the deeds
conveyance; political sovereignty attachingthe of YorkNew to the whole
reservation.

cases, Indians, Dig.[Ed. Note.—For other see Dec. § 12.*]
5*)—Status(§2. Indians and Disabilities.

possess rights citizenshipThe of YorkIndians New do not the of and
regardedare as wards of the state.

cases, Indians, Dig.[Ed. Note.—For other see §Dec. 5.*]
(§ 32*)—Legal3. Indians Status.

sovereignty havingThe of the state attached to the Tonawanda reserva-
tion, sovereignty own,the Tonawanda Indians can claim no su-of their

byperior state, peculiarto that of the reason of their customs or tribal
existence from immemorial times.

cases, Indians, Dig. 57; Dig.[Ed. Note.—For other see §Cent. Dec.§
832.*]

Day(§ 18*)—Tenth4. Indians ob Indian Dead. of De-Feast—Distribution
Pbopebty by—Validity.cedent’s

among Indians, Daycustom theThe Tonawanda known as the Tenth
Feast, wherebyor Indian Dead relatives of a decedent and members hisof

day agreed upontribal clan assembled on the tenth after his death and a
property, probatedistribution of his is not ansanctioned as Indian court

by legislation state, recognized havingthe Constitution or of the nor as
any legal existence.

cases, Indians, Dig. Dig.49;[Ed. Note.—For other see Cent. § Dec.
18.*]§

(§ 28*)—Peacemakers’5. Indians Court—Probate Jurisdiction.
(Laws 1892, 5,p. 1575, provides any679) rightIndian Law c. that§ of

action, jurisdiction upon court,peacemakers’which is not conferredof a
may anyprosecuted state,be in courtand enforced of the ifthe same as

parties providesall the thereto are citizens. Section 47 that Peace-the
have, authoritymakers’ of the Tonawanda reservation shallCourt to de-

disputes residing reservation,termine all between Indians on such whether
arising upon wrongs, particularlycontracts or for for encroachments on

by them,occupied etc.,oflands cultivated or one but notthe court shall
topic Digs. date,& Eep’r*For §other cases see same & number In Dec. Am. to1907 & Indexes

118N.Y.S.—44



Ct.(Sup.690 118 NEW YORK SUPPLEMENT.

Held, no$100, court hasof costs. that theaward more than exclusive
moneyequity judgmentpowers, a not ex-is whereand confined to cases

Surrogate’sceeding au-the Court hasbe and hencecan$100 awarded!
thority grant the of a Tonawandato estateletters of administration on
reservation Indian.

Indians, g 21; Dig.Dig.cases, §[Ed. Cent. Dec.Note.—For other see
28.*]

Usages (§3*)—Requisites.and6. Customs
certain,custom,give validity it reason-To establish and to a must be

op-able, interruption,continuing immemorial,from and nottime without
posed to or tocalculated violate law.

2,Dig.Usages,cases,[Ed. and §§Note.—For other see Customs Cent.
6; Dig. 3.*]Dec. §

(§ 15*)—Lands—Conveyance.7. Indians
1892, 1576-1596, §g9-90,679)(Laws pp. sanction-Law c.Under Indian

expresslying authoriz-land on the Indian reservations andallotments of
take, conveying (section property2) native Indian “to hold and real thea

another,citizen,”same as a a written one reservation Indian todeed-from
conveypossessing landall the formalities sufficient to title to between citi-

zens, passwas sufficientto title.
Indians, Dig. 17,cases, 37-44; Dec.[Ed. §§Note.—For other Cent.see

Dig. 15.*]§
Damages.48*)—Measure(§and oe8. Trover Conversion

land,crops fromIn trover the value of removed the of dam-for measure
ages crops removed,is the and rental value thethe value of not the of

they grown.land on which were
Conversion, Dig. gcases,other and Cent.[Ed. Note.—For see Trover

Dig. g200; 48.*]Dec.
(§ 32*)—Peacemakers’9. Indians Court—Jurisdiction.

47,1892,p. 1585, 679)(Laws provides the§Indian c. that Peace-Law
authoritymakers’ the Tonawanda reservation shall have de-Court of to

residingdisputes ontermine between Indians the reservation whether
arising upon wrongs, particularlyor for forcontracts encroachments on

occupied by them, etc.,of the court notlands cultivated or one but shall
$100, Held, court noaward exclusive of costs. that the hasmore than

money judgmentequity powers, is to cases a ex-and confined where not
awarded,' jurisdictionceeding has no of ancan be and hence action$100

exclusively disputed decedent,relating to the to the lands a andtitle of
prohibition against plaintiffs attemptingof will issue the courta writ and

litigate an action.to such
cases, Indians, Dig. 32.*]see Dec.[Ed. Note.—For other §

(§ 18*)—Descent.Indians10.
recognitionfor and enforcement of the ancientThe reasons the custom

tribal relationsthat the clan and of an Indian thatof the Indians follow
father, longer obtain,mother, therather than that of no thethe,of and

(Laws 1892, 1576,Legislature, passing p. 8, pro-679) §Indianin Law c.-
byprovided law, personviding that, except-as shallotherwise no settle

occupied by any nation, tribe,anyupon lands orreside owned or bandor
nation, band,Indians, tribe,except the of such or hadmembers the ruleof

mind; Indian', belonginga wife oflaw in and where anthe common toof
tribe, during all her married life lived with her husband theanother on

child,protest, theirtribe without born- theof his on reserva-reservation
during life,tion, alived there her whole and waswho had the wife of

tribe, tribe,membermust be deemed a of the andof the entitledmember
heir of her father.inherit lands asto

cases, Indians, Dig.[Ed; Dec. 18.*]other see §Note.—For
- another,Hatch asPhoebe administrators of ThomasbyAction and

the on theby People,Prohibitionagainst WilliamSkye, Luckman.
Digs.§ Rep’r& in Am. to & Indexestopiccases see same number Dec. & 1907•For other date.
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andCarpenteranother, against Coreliusrelation Hatch andof William
inaction, and grantedthe first writinforJudgmentothers. plaintiffs

the second.
inAndrus, case.eachplaintiffsforRoyLe

inCoon,William each case.for defendantsH.

the above-of each ofdisposeWHEELER, deem it properWe toJ.
for decisionupmainopinion, questionsentitled in as theactions one

trans-case, generalthe the sameare same in and out ofgroweach
actions.

Indian,Skye time of hislivingThomas was a Tonawanda at the
reservation,death on the in this al-byTonawanda state. He owned

lotment estateparcelsor Indian title four of real on the Tonawanda
19, 1907;Indian died on butSkyereservation. Thomas October on

4,March 1907, conveyedformal deed he the landsby conveyance,of
in son-in-law, Hatch. samequestion dayto his William On the
Hatch gave back to a the inSkye lease of lands for thequestion term
of five Thomasyears. Skye had been Marthalegally married to
George, who was an Indian thebelonging Cattarauguswoman to
Tribe of the Nation of Indians. that mar-onlyThe issue ofSeneca
riage daughter, plaintiff left,was a the Phoebe himSkyeHatch. also

son,ansurviving, illegitimate andSkye, nephews,named threeJames
Stephen Skye, Carpenter, Parker,Cornelius and three theofSimon

indefendants the second entitled proceeding.
It further theappears that on tenth day after the death of Thomas

wit,Skye, October, 1907,to on the 39th ofday certain themembers of
clan to which Thomas Skye belonged atmet his last place of residence
on the reservation and held is knownwhat as the Tenth or DeadDay
Feast, timeat the of the presentwhich members clan proceeded ap-to
point ofSkye,the said Skye,son Thomas and Cornelius Car-James
penter Parker,and nephews ofSimon said Thomas Skye, administra-

estate,tors of his to hispower lands,with debtspay by hisrenting
toproceededand distribute persons.his lands to certain The parcel

inconcerned the action toagainst Stephenwent Skye,Luckman Cor-
Parker,Carpenter,nelius and nephews; anotherSimon tract to the

persons;same a James,third tract to his son;illegitimate and a
Hiram,fourth parcel to with whom hadSkyeEliza been theliving at

time of his death in meretricious relations.
that,It bewill noticed in attemptedthis distribution of Skye’s real

property, rights legitimate daughterthe of his law,and natural heir at
Hatch,Phoebe were theignored. It is claimed by defendants that this

course ofjustifiedwas reasonby an Indian custom hav-prevailing and
reservation,the force on theing of law Tonawanda Indian and that

the laws of the state of York do notNew control in the distribution
and disposition of the ofestates deceased Indians. We shall have

opinionoccasion to later in torefer our these Indian customs.
held,On the the Tenthday Daysame or Dead Feast was two of the

clan, togethermembers of the with Poodry,one a witness of the pro-
Feast,ceedings at the the house tribe,went to of the clerk theof and

then there the dispositionand informed clerk of the made of the de-
lands, and thereuponcedent’s the clerk uponrecorded them the book
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Theof record of in the names the several distributees.the tribe of
the par-onethereuponso-called to lease ofproceededadministrators

thelease, approved bycels to the adefendant writtenbyLuckman
claimed,reservation,council purpose,and the for the asofattorney

of theraising expensesto the and funeral of dece-debtsmoney pay
Hatch,dent. onSkye,William the Thomas Novembergrantee of

16, reservation,1907, clerk of thetook his deed of theconveyance to
and secured its record.

PhoebeSubsequent daughter,b> death Thomas Skye,the of his
Hatch, county,instituted ofproceedings Surrogate’s.in the Court Erie

the saidthe ofthe of administrators of estateseeking appointment
citationsSkye causedsurrogate thereuponThomas The(deceased).

Parker,to andand Carpenter,issue be served theupon said James
letters, di-Skye, them for andpetitionof the of theadvising filing

issued.them should not berecting to show cause such letterswhy
tofiled objectionsappeared in to mandate andThey obedience such

thatletters, surrogatethethe beforesuch and contendedissuing of
Aft-premises.the act in theSurrogate’s jurisdictionhad no toCourt

raised, Surrogate’stheer a questionscareful consideration of the
take jurisdictionit toauthorityCourt decided had andjurisdiction,

deceased, issued lettersandSkye,over the estate of the said Thomas
Hatchof Phoebe andadministration thereon to the Edwinplaintiffs

Luckman, leaseacting under theFord. The defendant WillisR.
administrators, theupon premisesenteredgiven him the Indianby

thereon, he subse-lease, cropsin and whichplanteddescribed the
aboveplaintiffsThe in the firstharvested and tookquently away.

action, an unlawfulbrought allegingsaidthereuponactionentitled
askedcrops, damagesthe andon the land conversion ofand aentry

for doing.his so
action, proceedingsof this wereSubsequent the commencementto

bythe Tonawanda TribePeacemakers’ Court ofinstituted before the
Parker, in whichSkye,andCarpenter,the said Cornelius Simon James

stated,as above andin the factscomplaint forth substancethe set
thethe topossession parcelsseveralawarding ofjudgmentdemanded

DayTenthmade thebythe distributionin accordanceplaintiffs with
here-proceedingsto theserefer moré particularlyWe shallFeast.

Hatch, in-relators, and PhoebeHatchWilliamThereupon theafter.
court, of prohibitionfor a writprayingin thisstituted proceedings

inproceedingfurtherthe defendants fromrestrainingandenjoining
pro-theofThis is the secondin Peacemakers’ Court.action thethat

time inentitled, disposed of at this connec-is to beandceedings above
crops' brought againstfor ofthe action conversion Luck-tion with

man.
these pro-in both of actions ordefendantsThe contention of the

•brief,in is:ceedings,
on the Tonawanda reservationThat the customs prevailingFirst.

instate; or,the the propositionthe to statelaws ofsuperior toare
do extendthe of the state not or to the.words, applythat' laws.other

Indiancontroversy, prevail.that the customsin butmatters
- of had juris-noSurrogate’s countyThat the Court ErieSecond.
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Thomasthe estateuponadministration ofofgrant lettersdiction to.
is, therefore, void.deceased, decreeSkye, and its

SkyeThomasgiven bydeedcustom-theIndianThird. That theby
tobackgiventhe leasevoid, consequentlyHatch andisto William

void.Skye equallyThomas is
theatSkyeof Thomasof the landsThat the distributionFourth.

legal.andis validTenth or Dead FeastDay
ofHatch, and customsthe lawsbyThat the PhoebeplaintiffFifth.

Tribe,the TonawandaIndians, a member ofthe cannot deemedbe
ofIndian, incapableand thereforeCattaraugusbut is in law a Seneca

reservation.Tonawandaland on theholding .
has juris-the reservationCourt ofThat the Peacemakers’Sixth.

it, andbeforebroughtthe questionsdiction to decideand authority
,issued.not beprohibitionthe writ of should i

importanceare greatThe the involved ofdisposition of questions
theIt involvesstate, litigants.theas to individualto the as well

and laws to Indiansthe of itswhole of the relation of statequestion
to thereservation, and obligationsthe theirandresiding on duties.

state and its laws. ..
TheThe nation.separateare not a and distinctTonawandas Indian

as thea tribal is knownconstitute division of whatTonawandas only
allabout 500 TonawandasThere are butSeneca Nation of Indians.

their number men oftold. of areThey Manyare civilized.largely
reservation,separate lyingon aeducation and character. liveThey

in andNiagarain and the counties ofpartlythe ofpartly county Erie
byacquiredThe which reside wasupon theyGenesee. reservation

thepurchase. that aftershortlyIt historyis well-known Revolution
a the York the Mas-dispute state state ofarose between of New and

theownership constitutingof territorysachusetts over the Western
ownership royal grantsNew York. York virtue ofbyclaimedNew

from to York. claim-Englishthe crown the Duke of Massachusetts
ed the same under the Massachusettsterritory grants Plymouthto and

1786,of inBycolonies. the convention at the Hartford thecityheld
and adjustedof the were bydifferences two states settled New York

her In-ceding rights extinguishto to thepre-emptionMassachusetts
land,dian in turnthe Newby recognizingtitle to and Massachusetts

territory.thepolitical sovereigntyYork’s over
Tonawandas,1838, thepartPrior to the the a ofyear being Senecas

the(the latter one of Nations of New York occu-Indians),being Six
title,pied possessed,and their Indian thelong-continuedvirtue ofby

reservation,grant of the Tonawanda Indian a portionland known as
Tonawanda Indian In 1838of known the reservation.which is still as

the Uniteda concluded at Creek and betweenbyBuffalotreaty was
the of New York Indians the(includingStates and several tribes

York Indians- released toand the NewTonawandas), byin which
theEellows, lands, on Tonawanda res-Ogden other thoseamongand

Affairs,ervation, 12,800 Indian andacres.of aboutconsisting Daws
Treaties, the2, 502 a betweenBy subsequent treatyvol. p. (ICappler).

Senecas, the Cattaraugusin 586),United and the 1842 (7States Stat.
fromexceptedthe wereIndian ofAlleganyand reservations Senecas

the release550);the butof the of 1838 ofprovisions (7treaty Stat.
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the lands the Buffalo waslying in Creek and Tonawanda reservations
Affairs, Treaties, 2, p. (Kap-confirmed. vol. 537Indian andLaws

735, enter-pler). In 121857 another wastreaty (11 991)Stat. Stat.
ed into In-by and Tonawandabetween the United and theStates
dians, in andby bought Ogdenand the fromwhich Tonawandas back

67,-aFellows aboutportion of the reservation containingTonawanda
acres;000 the treaty providing:

by Secretary Interior, fee, be“The in tolands so taken deed to of thethe
Indians,inheld trust for use andsaid Tonawanda Band of and their exclusive

occupation passenjoyment Legislature anuntil the of New York shalland
designating person publicact holdorsome officer of that state take andto

.upon byIndians, whereby they grantedsaid land a similar trust for said be
Secretary publicpersonthe of the suchInterior to or officer.”

treaty, deeds theSubsequent conveying presentto reservationthis
the Interior theto the of of UnitedSecretary were made.States La-

ter act YorkLegislature passedan the of New wasof thedesignating
Comptroller as the officer topublic conveyanceof the State areceive

Interior,of the from the the “inreservation of trust forSecretary
shall, thereof,Indians,said Tonawanda Band of who virtue haveby

use,the andoccupationand hold exclusive lands.”enjoyment of said
439, 762,Chapter 14, 1862, Smith,1860.p. FebruaryOn CalebLaws

Interior,as of the deededSecretary said reservation Rob-to Lucius
inson, York,ofComptrolleras the Newof andState his successors

office, Indians,in “in fee for the Tonawanda Band of their ex-and
use,clusive deedoccupation enjoyment,”and recordedby in Genesee

Deeds,in 146 atcounty appearsclerk’s office 82. ItpageLiber of thus
that the Indian title and of of the ex-right possessionold Indians was
tinguished, the hold title theand Tonawanda Indians virtue ofby

The thepoliticalabove set forth. ofconveyancedeeds of sovereignty
state of landeveryof York attached to foot embraced with-New the.

thein of Tonawandathe boundaries reservation.
this thepossess rights citizenship,The Indians state do notof of

and are wards v. Island R.regarded as of the'state. LongJohnson
468,Co., 162 56 N. 992. reason of andBy beingR. N. wardsY. E.

necessarilylack certain disabilitiescitizenship,of follow. Neverthe­
of to and governsthe state attaches foot ofsovereignty everyless the

Thethe soil within the reservation. law state iscomprised of this
Tonawandas, think,we can claimsupreme, and no ofsovereigntythe

their to that The statesuperiorown of the from time immemo­state.
affairs,control and inrial assumed direct and ref­legislatehas to their

them,erence doto and its so has never been orauthority to doubted
thequestioned. peculiarWhere assert any privi­Indians orrights

in legislationmust find for them theleges, they authority and laws
state,of or tribal ex­by peculiarthe not reason their customsand of
from immemorial sovereignty formerlyistence times. as theySuch

asserted,itpossessed, safelybe has at timemaywe think this been
the ofmerged greater sovereigntyand lost in the state under which

live, protectionmustand look for of life andthey prop­to whichthey
erty.

the of last an IndianpartIn the woman triedearly century was
and of and Indianchargesconvicted on witchcraft ansorcery by
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of Buffalo.the Shepart citycourt in now a ofcouncil what isor
direct-wereexecuted. Two Indiansyoungwas betocondemned

forthe stakewas toed to the boundout sentence of death. Shecarry
In-anfailing,but, executionersthat the of herpurpose; courage

“Tommydian sometimes calledSoo-non-gize,the name ofby Jem-
arrest-He wasit hermy,” sank skull.seized tomahawk and intoa

woman, case car-ed, and histried, themurderingand ofconvicted
con-It wasried the the offor to for CorrectionCourt Errors.review

but thewoman wasof thekillingtended the courts that thebefore
court,Indiananout the ofcarrying judgmentof the ofdirections
prose-law, not be legallyvalid in for which the executioner should

heldandThe the contentionrepudiatedcuted. court of necessity
the supreme.of thelaw state

the Legislature,of “Tommy Jemmy,”As an outcome casethis of
1822,204, 202, declaringthe actby chapter passedof anp. of Laws

andpunishingthat the of and alltryingsole and exclusive jurisdiction
tribe,every nation or for crimes and offensesperson, of whatsoever

state, theexcept againstcommitted within of theany part crimes
laws,in inand of its vestedexclusivelyUnited violation wasStates

the this The same act the In-justice pardonedcourts of of state.
dian that in“Tommy questionWe do not understand the actJemmy.”
created undertook from the Indiansany power,new or to withdraw

them,any power or was ratherenjoyed by butauthority previously
arepower possessed.of the state Wedeclaratory actually alreadythe

in thefortified view the act in whichquestion,this ofby preamble
proceeds reciteto that:

state,“Whereas, residingSenecas, other Indians inthe and tribes of this
* **authority tryingpower punishing forofhave assumed the and and
reservations,supposed by respectiveinthem done and committed theircrimes

state; cognizance alland and whereas the sole and exclusive ofwithin the
belongs rightthis state courts undercrimes committed within of to holden the

* **thereof, sovereignty,necessaryas ofConstitution and laws a attribute
therefore,” etc.

asserting exclusive injurisdictionsame for criminalThe reasons
that thein civil time Indians thisobtain matters. ofmatters Since

education, civilization,in andintelligence,state and wehave advanced
of thecommon land should not applycan no reason the lawsee why

affairs,their special exemptionssave as andand them andto governc
them, or flow from their rela-uponhaveprivileges been conferred

When, therefore, Tonawandas,state. the ortion to thewardshipof
tribe, and ex-special rights privilegestheir assert ormember ofany

state, the claim beemptions the common the should sub-from law-of
scrutiny.thejected to strictest

reason ex-rights by allegedare asserted of thepeculiarIn this case
Feast,Tenth certainDayistence known the or Dead andof -what is as

Skyethe latedivision of the of Thomaspropertydistribution and
Indians, comingthere did the downappears amongmade at it. It exist

times, Dayas the Tenthpeculiarfrom a custom knownimmemorial
or the relativesIt custom wherein of theIndian Dead Feast. was a

attend,clan, todeceased, or such as choseand members of his tribal
thelast man the tenthassembled at the of residence of dead onplace
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day hisafter death and united in a feast. It had somewhat a relig-of
character,ious it thoughtfor was theby many that thespirit of dead

man joined the in feast priorthe to his final thecompany departure to
Happy Hunting Ground. itOn this occasion was for thosecustomary
present to agree upon a division distributionand suchof property as
the deceased There such aftermeetingleft.' was a the death of Thom-

Skye,as and an attempted distribution of landshis and property was
made.

It is contended court,that this feast constituted an Indian probate
and that this court and elseone are bound to theevery actionrespect
thus Wetaken. think it a sufficient answer to that thatcontention
such a court has no sanction for its existence in the inConstitution or
any legislation of this state. It has never been recognized in aslaw
having legal It noany existence. has existence in Thelaw. fact that
Indians’ estates havemay been divided and distributed in mannerthis
is no argument for the hereclaims made. have the heirs nextSo and
of kin of white men made division of estates without the instrumen-

oftality But court,courts. such notcases do establish a orprobate
make actions of such We, therefore,assemblies legally binding. are

holdconstrained to that the Tenth FeastDay and the actions of those
attempting to administer and the landsdivide and property of the late
Thomas Skye whollywas without warrant of law and void.

In this connection might thatwe the customsay of the Tenth Day
Feast, in farso as possible,it was was formally abolished a resolu-by
tion of the council of tribe passedthe about the isyear 1888. Such
the case,in and ittestimony undisputed.this stands But deem itwe
unimportant, case,in the disposition of this thewhether custom was

not,in fact noabolished or for court recognizedcan be as having any
authority affairs,tostandingor deal Indianwith suchexcept mayas
have been created state,and exist of theby virtue Constitution of this

legislativeor by action. The on theonly court Tonawanda reservation
created and existing by of isauthority law the “Peacemakers’ Court.”
The powers and theauthority of Peacemakers’ Court are defined by

of 1892,section 47 the 1585,Indian c.(Daws p. 679).Daw
tobringsThis us the consideration theof action of Surrogate’sthe

ofCourt county, which lettersgrantedErie of administration theto
plaintiffs Phoebe Hatch R. theand Ford on estateEdwin of Thomas
Skye, Thedeceased. defendants contended the Surrogate’s hadCourt
no to act inauthority the topremises, that it had no jurisdiction
grant decree, that, therefore,letters or make any and its decree is ab-

void,solutely and vested the rightsadministrators with no or authori-
thety over theproperty of intestate. isThis the defendants contend

true, that tonotwithstanding partiesthe this citedproceeding were
inappeared Court,and Surrogate’sthe that appealand no takenwas

court,from the decree of that and it stands unreversed.
Irish,The defendants the 639,on caserely of Dole v. 2 Barb. to

support their contention. force effect DoleWhatever and the case of
had, think,v. Irish we has impairedbeen andgreatly byweakened

the more Estate,recent case Printup’sentitled Matter of 121 App.
322, case,Div. 106 Supp.N. 74. In that Daniel an In-Y. Printup,

dian, reservation,died intestate on the in theTuscarora of Ni-county
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of NiagaraSurrogate’sto the Courtagara. presentedwaspetitionA
amongThe petition,on his estate.administrationfor letters ofcounty

no Peacemakers’hadTuscarora Indiansother that thestatedthings,
Court, not denied.wereallegationsand theseSurrogate’sCourt or

and dismissedassumehowever, refused tosurrogate,The jurisdiction
Division, the order dismiss-Appellatethepetition. appealthe On to

that, Tus-reversed, held theand court astheing applicationthe was
Court,Peacemakers’nothat reservation hadresidingcarora Indians on

the Indianof deceasedtribunal,or which the estateinjudicialother
letterstoadministered, granthadsurrogate jurisdictionbe thecould

that 5 Indianheld section of theof The court alsoadministration.
Indians,1575,1892, to all679), applyingc.p.of thelaw state (£,aws

action, of whichright jurisdictionthat or ofand demandproviding any
Court, andprosecutedbeupon mayis conferred Peacemakers’not a

state, theretothé theas if all partiesenforced in court the sameofany
thecitizens, and authorizedappliedwere the situation presented,to

matter.jurisdictionto theSurrogate’s Court take of
of theright surrogateis of thePrintupWe think the Case decisive

of letters of on the estate ofadministrationtocounty grantErie
Thomas It true the Tonawanda Indians have a Peacemakers*Skye. is

theCourt, of this state. The conferredjurisdictioncreated by statutes
limited,that Peacemakers’ isby upon exceedinglystatute the Court

and of authori-powerthat court to exercise the andgives right anyno
upon in to es-conferred Courts reference decedent’sty Surrogates’

Feast, hold,Tenth we has been abolished the ac-byThe Daytates.
existence,tribe,tion council the if had anyof the Indian of it ever

andright powersand had to exercise of division distribution overno
such The in of ad-surrogate county,estates. of lettersgrantingErie

held, fact,on theministration estate of Thomas as matterSkye, of
that onthere no in existence the Tonawanda reservationwas court

to administer on the of deceasedhaving authority estates Indians.
in the PetersThe was before the same court case ofquestion also

309,Tallchief, Supp. proceed-v. 121 106 N. Y. 64. TheApp. Div.
ings theto the of certain lands onbrought possessionwere recover

Peters,reservation, a In-occupied by TuscaroraTuscarora Jeremiah
dian, death.many up pe-for the time his Both theyears and to of

Indians;titioner the defendantand defendant were Tuscarora the
daughter-in-law of the de-daughter petitionerand the thethebeing

under al-The land held the deceased an Indianbyceased. had been
The of madepetitioner bythe land virtue deviselotment. claimed a

Peters, thehad and to ownby occupiedsaid and claimedJeremiah
defendant, summarypremises, theby whereuponbut had been-ousted

justice the peace,were before a of who awardedproceedings brought
the Countythe to Niagarathe Onpossession petitioner. appealto

reversed; onCourt, Ap-of but to theappealthe order wasjusticethe.
the the waspellate judgment CountyDivision court of Courtof this

5 of Indian lawheld that virtue of section thebyIt wasreversed.
entertain the summary pro-the justice peace jurisdictionof the had to

thetwo ofthe was between membersceedings, although controversy
court,the TheBand and related lands reservation.Tuscarora to on

a himright, entitling toright possessionheld Indian of substantialthe
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1892,the possession, and Indianby (Lawsexclusive sanctioned Law
1575-1596, Indianpp. 7-90, authorized a toc. which native679) §§

take, hold, real the 2),a citizenproperty, (sectionand same asconvey
rightand an landsthat the an Indian such allotment tribalof under of

been recognizedhad protectedand our state courts. v.by Jimeson
Pierce, 9, right78 the theApp. Supp.Div. 79 N. Y. 3. It was held of.

valid,thepetitioner that she had the rightto lands not butonlywas
to resort to thebythereonwrongfulour courts to redress a intrusion
defendant, theunder 5 of theauthority given, section Indian law.by

To hold anthat Indian is full and toto be free access ourdenied
protectionfor thecourts of redress hisrights wrongshis and the of

would be a themonstrous of statejustice, particularly wheredenial
has provided specialno tribunal their for theof own settlement of
such The anmatters. suchconsequences mighserious which follow
attitude inof our courts well illustrated case now underveryis the
consideration, a great wrong attemptedwhere seems to is to beit us
done the naturaldaughter those no orSkye by havingof Thomas
legitimate claims to his estate. are therefore to holdWe constrained

thethat decree adminis-of the lettersSurrogate’s grantingCourt of
tration the leftplaintiffs personal propertyto Hatch Ford on theand

in toby Skye rightThomas was them theproperly granted, and vested
administer estate given bythe If lease Wil-bythe left decedent. the
liam Hatch in aSkyeto Thomas the lands for five isquestion yearsof

lease,valid then leasehold to be deemed andpersonal property,that is
passed plaintiffsto in their theirrepresentative capacity,the and right

abringto this action for conversion of theagainst cropsLuckman
on the landgrowing complete.is

The of leasevalidity Skye depends uponthe to the thevalidity of
deed Hatch. If titlegiven Skye to William Hatch’s fails forby any

the toinvalidity conveyanceof him the lease back toby Skye, given
Skye Hatchby must also Hatch all thepossessesfail. The deed to

is,to a andconveyformalities sufficient sufficient title. It how-good
ever, contended the defendants that the deed in isquestion invalidby
and Hatch the Indian ofpass Skye;insufficient to to title that theby

reservation,custom usage prevailingand Tonawanda Indianon the
title on reservation are madetransfers of to land the not by written

conveyance, but, been fromwhere transfers have made Indian toone
Indian, it partiesanother the custom for fye-has been the appearto

thefore clerk of have thethe reservation and transfer noted and re-
corded in for thatkeptthe record book purpose, without the instru-

conveyance.of a writtenmentality
ofUnquestionably making conveyancesthis method of has been

degreeused to or Tonawanda Butgreater bya less the Indians. it has
„Thenot been ina uniform custom. evidence this case thatdiscloses

deeds,other methods of Writtentransferring prevailed. dulylands
signed recorded,acknowledged, passedand have been and and recog-
nized Theproperas of Indian lands. evidence tomeans conveying

is,custom,establish a make inbinding, my opinion,so as to it insuffi-
cient in fact that a transfer hasthis case. The in a of casesmajority

*been made one the avalidity makingmethod does not ofby preclude
another,transfer in the transaction bywhere is evidencedparticularly
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such uniformestablishing anyshort offalls farThe evidencewriting.
tovaliditygiveIn order to establish andfor.•custom is contendedas

time' im­certain, reasonable, fromcontinuingcustom,a beit must
law, ortointerruption, opposednotmemorial, continuing without

Defenses, Ap. 622.and6 Actionscalculated law. Wait’sto violate
v.of Hoppera rule law.provedcustom not to contravenemay be

771; v.530, 350, Rep. WrightN. 8 Am.Sage, 112 N. Y. 20 E. St
thusBoller, Hun, a custom asThe evidence fails establish42 77. to

defined.
the situationfully presentedThe the meetprovisions of Indian law

in the deed to Wil-case, by Skyethe validity giventhis and ofsustain
sanc-the Indian reservation areliam landsHatch. Allotments of on

1892, law ex-9-90. The sametioned Indian c.by 679)(LawsRaw §§
take, convey real prop-hold andpressly a native Indian “toauthorizes

of underthe same This an Indianrighta citizen.” 2.erty as Section
protected byrecognizedan lands andsuch allotment of tribal has been

3;9, Pe-Pierce, Supp.the N.78 Div. 79 Y.App.courts. v.Jimeson
64;311, v.Tallchief, Supp.121 Div. 106 Y.App.ters v. N. Jemison

493, 728,Bell Co.,Tel. 109 Div.affirming App.186 N. Y. 79 N. E.
to911, inSupp. question95 Y. The statute relates not onlyN. 1153.

the to method ofconvey, convey-to hold and but as well thecapacity
ance.

find, therefore, valid,We conveyedandthat the deed to Hatch was
described,to inhim all the the lands and conse-right Skyeowned by

the valid.quently Skye equallyleasehold interest Hatch isgiven by to
againstof to therightThe the in actionadministrators recover Luck-
forman we ourcomplete,therefore and all that remains con-deem

sideration the be awarded.damagesin the case is amount of to
theIt that the measure not value of thedamagesis contended of is

removed, on theythe rental of the land werecrops but value which
eject-grown. This be rule the is one forto the where actionappears

the timement, occupationwith for the andaccounting duringan use
Rosenthal, 61the withheld. Woodhull v.premises unlawfullywere

Berdell, 13, 3 do not394;N. Wallace 101 N. Y. N. 769. WeY. v. E.
cropsfor the of therule action is valueappliesthink where thethis

were,removed, by stipulation,in The removedcropsthis action.as
directed.$30.80,worth isagainstfor which sum judgment Luckman

for a ofproceedingThis of the writbrings us to the consideration
pros-the in that fromprohibition to actionrestrain defendantsseeking

actionPeacemakers’ of the reservation anbefore the Courtecuting
Parker, andbrought Carpenter,theby said Cornelius Simon James

begunthat action in the Peacemakers’The inSkye. complainants
his ofSkye; ownershipCourt the of Thomasup allegeand deathset

death;of Thomasin the time his thatof land atparcels questionthe
oninherit real estateeligibleleft or children toSkye descendantsno

Hatch,reservation, his daughter,Phoebeexcept Skye; thatthe James
to the In-the customs ofaccordingand IndianCattaraugusawas is

Parkerdians; Carpenter nephews,are histhat andCornelius Simon
complaint uphis Theadministrators of estate. sets theand as such

Feast; thatthe Tenth said CorneliusDayat so-calledproceedings
Parker, as of Thomas Skye.-and administrators con-Carpenter Simon
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parcelveyed indesignatedto theSkye complaint. allegesa ItJames
the the It al-invalidity Skyeof deed togiven by William Hatch.
leges William Hatch Hatchthat Phoebe had enteredwrongfullyand
on said premises hay.removed a of that Cor-quantity allegesand It

Parker,nelius Carpenter, ofand' are theSkyeSimon ownersJames
theall real estate by Skye,owned Thomas entitled to the peacefuland.

relief,,possession thereof; and concludes the forby following prayer
to wit:

awardingplaintiffs judgment grantedthese these-“Wherefore ask that be
plaintiffs bypeaceful possessionfull thethe and of the lands thus heldall

standing-Skye, haystackincluding dwellingsaid Thomas the house and the
designated A,’within ofthe bounds the lot and that the defend-as ‘Schedule

persons lawfully byants all otherand not thereon be restrained the order of
interfering interrupting plaintiffs peace-this court from with inor these the

possession occupation premises,able and actioniof the with costs of this
against the defendants.”

The asked,writ of prohibition againstis not but'only plaintiffs,the
theagainst inpeacemakers from the action.proceeding

We think the relators are entitled theto the writ. If Peacemakers’'
Court has not been inauthority to deal with- the dis-given questions
pute, it becomes the of this to its-plain duty bycourt intervene and
mandate arrest further The onproceedings. Peacemakers’ the-Courts
Allegany, Cattaraugus, and Tonawanda reservations exist virtue-by
of section of47 the Indian It provideslaw. that:

authority“The Peacemakers’ of to hearCourt each reservation shall have
matters, residingdisputesand alldetermine and controversies between Indians

reservation, upon par-arising wrongs,suchon whether contracts or for and
anyticularly trespass any occupiedfor encroachments or oron lands cultivated

anyby them,one of which inand shall have thebeen entered and described
clerk’s book of records.”

But the act provides:
• peacemakers dollars,,“The shall in no case award more than one hundred

costs, any party, any complaintexclusive in of inof favor one or suit.”

The then proceedssame confer on thesection to Peacemakers’
Courts the and certainCattaraugusof reservationsAllegany powers-

givennot the Peacemakers’ Court theto of Tonawanda reservation.
power Indians,,To it the togives grantthese courts divorces between

“and to all questionshear and determine actionsand between individual
titlethereon the to realresiding involvingIndians estate res-on such

ervations.” has been frompower purposelyThis withheld the Peace-
reservation; but,makers’ TonawandaCourt of the notwithstanding,,

the theaction instituted and before defendants in theby prohibition
disputedexclusivelyaction to therelated title to the lands once owned

TheSkye.Thomas Peacemakers’ Court of the Tonawanda res-by
given authority.ervation no such Nor possesswas does it any equity

powers. Its topowers seem to be confined cases where a money
notjudgment exceeding $100 in amount can be awarded.

That never the andpurposeit was intention of the Legislature to
the Peacemakers’ thejurisdiction uponconfer Court of Tonawanda

uponpass any questionreservation to the title towhere Indian lands
isinvolved shown reference to the section ofby provisionsis of 8 the
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section, substance, that no one but mem-in declaresIndian law. This
tribe, the reservation ofnation, reside uponbers the or band shallof

inthe countyofjudgefurther that theprovides countyeach. It
situated, him, inquireshallupon complaintwhich tosuch lands are

in-the of hasperson complained unlawfullyand determine whether
reservation, his to the sher-of and issue warranttruded lands theupon

providedfull areAmpleiff remove intruder. remediesto such and
cases, to theauthority peace-for such suchcommitting anywithout

makers, matters.is confined to more trivialjurisdictionwhose
in thisCourt, broughtPeacemakers’ suitentertainingThe in the

court, forhave exceeded all and shouldauthority, prayedthe writ
issue.

that, SkyeIn theconveyedview of the fact before death Thomashis
Hatch,owned haveby upheldlands him William and the validityto we

deed, become,it any-of that has for addperhaps, unnecessary us to
Phoebe had in thething touching rightsthe Hatch would have lands

father,heir ofas her had such beenSkye, conveyanceThomas a never
Nevertheless,made. in the andview of contentions the defendantsof

the importance the uponof as the of thequestion bearing relations
parties members,to the tribe and its arewe constrained to dis-briefly
cuss the raised.propositions

We accept partcannot the contention of the thatthe defendantson.
in that event inshe would have no theacquired rights lands in ques-

true,It law,tion. is isby provisionsthe of section 8 of the'Indian it
provided that:
. “Except byprovided law, person uponas otherwise no shall settle or reside
any byoccupied any nation, Indians, exceptlands orowned tribe or band of

nation,the members of tribe or band.”such

that,It is Indians,also true to ancientaccording custom of the the
clan and tribal an supposedrelations of Indian are to thatfollow of

mother,the rather thatthan the This ancient customof father. comes
down from barbaric the maritaldays, when relations were loose and
uncertain, and often difficult determineit was to the of apaternity

Indians,child- those thetimes and the YorkparticularlySince New
Indians, inprogressedhave- education. have theThey adopted ways

lifeand of civilization. have toThey Theyceased be nomadic. live
and inmaintain honorable labor the of theirthemselves cultivationby

churches,farms. have and and in theirThey their schools mode of
life little the civilized man. 3differ from section of the In-Bywhite

law,dian the laws of the the torelatingstate to contract mar-capacity
riage, the solemnization of marriage, marriagethe annulment of the
contract, and are made forapplicabledivorce to Indians. The reasons
the and therecognition byenforcement of old custom a childwhich

mother,to takewas deemed its clan and tribal relation from the rath-
father,er than no exist, goodthe and we can see no or suffi-longer

cient reason relation case the on thewhy tribal in the of Indians
reservation,Tonawanda Cattaraugusas on Allegany,well as the and

reservations, the rule commonshould not be determined of theby
law, the thatby which of of the father.lineage the child follows

¡the state,We of the the¿pinion Legislature pass­are that of when it
or;ed the Jaw that none of the tribe bandproviding but members
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lands,should have the the hadright uponto reside thereservation
of mind, custom,rule the not the andcommon in and old Indianlaw

that the interpretedstatute must the thebybe rule of common law.
This view is the of in reference theconfirmed statute the state toby

310,1843,allotment of Indian theBy p.lands. statute of 1843 (Laws
c. 228) 1845, 146,and 1845of c. to(Laws p. such lands were be150)
partitioned and “for separate improvementallotted cultivation and or
occupation an Indian the Indianby family.”and his section 7 ofBy

law,provisions are intore-enacted the Indiansubstantiallylaw,J:hese
providing that tribal thelands be divided andmay partitioned “among

nation, band,”andindividuals families of such tribe and furtheror
declaring that:

usagesoccupied laws,improved by accordingany“No lands and Indian to the
band, anynation, personor customs of the off to othertribe or shall be set

occupant family.”orthan the his

The purpose these protectof enactments to the reservationwas lands
from men,and settlement to preserveintrusion white and to theby

them,Indians occupationthe exclusive of and them andto secure to
“their families” Theenjoyment Legislatureexclusive thereof. was
jealous to the ininterests of the lands—protect familythe reservation
a Hatch,very justwise and To le-policy. hold that Phoebe the sole
gitimate Skye, incapableof Thomas lefttakingchild is of lands by

father,her her thesimply happenedbecause mother to be from Catta-
reservation,raugus plainbe to defeat the andpurposewould intent of

state,-the law of a justice.the and oftravesty
died,-theappear justIt'does not at what Thomas Skyetime wife of

justifiedare that her lifeduringbut we in all marriedbelieving she
husband,lived on the herreservation Skye,Tonawanda with Thomas

reservation,without Hatch on allprotest. Phcebe was born the and
Hatch,there,her life has lived and is now the wife of a Tona-William

wanda for a inIndian. been theyearshas teacher schools onShe
reservation, athe and be membermust deemed of the Tonawanda

orTribe Band.
areWe not without and forprecedent authority this view theof
Thecase. before forquestions involved were this court consideration

ofadjudicationand in the Nation Chaunceycase Seneca of Indians v.
case,C. Mr. Daniels decided the and an opin-wroteJusticeJimeson.

1888,ion filed in August, publish-the clerk’s office in andcountyErie
in aed book entitled “Indian The broughtProblems.” action was to

certainrecover lands IndianCattaraugus ap-on the reservation. It
peared Indian,that a in-Chauncey C. was who hadSenecaJimeson

Jimeson,termarried Adelaide awith white woman. He had chil-E.
died, there,bydren her. and it was contendedChauncey C. Jimeson

case, lineagein this that to the custom the of the childrenaccordingas
mother,that the the children consideredfollowed of and should be
Indians,persons,white not for that tak-purpose incapableand and of

Daniels, however,bylands either under a or descent.ing will Justice
thecontrary. authorizingto the He held that under al-held statute

310, 228; 1845,1843, p.lotments of Indian c.(Laws p.lands Laws
146, toChauncey rightc. the children of C. had the150), Jimeson

Infrom their heopinioninherit his said:'father.
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family persons“This orstatute has not defined restricted the to those who
manner,blood; has, generalbe inshould of unmixed Indian but it the most

enjoyment assignedpropertysecured the theof allotted and in manner tothis
family legal representatives Indian,and of the deceased thatand whether
family may onlyof Indian of half blood ofbe the whole blood of the or the

enjoymentprotectedthe nation who is in the theentitled to be use and of
property provisionunder in fullthis the statute. For no other manner canof

given language through occupancyeffect be to the of the ofstatute which the
family; familythe land has been to Indian and his in thesecured the and this

distinguishedlaw in no manner between Indians halfof-the blood and Indians
■ provisions that,of the fromwhole blood. And it follows these as defend-the

Ohauncey Jimeson, occupied prop-ant is sonthe of received and thisC. who
erty appropriation undoubtedly an-under an made of it for the hisbenefit of
cestors, family,is, protected posses-Be as a member of his entitled be in itsto
sion, judgmentand for that reason must be in in ac-directed his thisfavor
tion.”

The inagainsame "before this court thequestion was case of Seneca
Nation of theLehly, appealIndians v. on bywhich was affirmed Gen­
eral Term Hun,of this Nation of Indians v. 55Lehly,court. Seneca
83, 8 N. Supp.Y. 245. In Daniels thethat case used followingJustice
language:

offspring father,“The of follow theIndians condition of the and deci-the
by amongsion is not affected the concession that is thethere a custom Seneca

lineage mother, gov-Nation that of the childthe follows that of and isthe
byerned it.”

words, concession,In other in of theface custom must togive way
Macomber, court,In Term,law. the JudgeGeneral speaking for the

said:
family coming possession“It matters not the thuswhether into of the lands

riot, Lehly, daughterwas of the the defendantwhole blood or theHarriet of
Ohauncey Jimeson, family, protectedO. is a member of the and entitled to be

possession.”herin

Without thereforehesitation we hold that the plaintiffs are entitled
Luckman,recover into the action and areagainst also entitled to the

writ forprohibition prayedof theagainst peacemakers of the res-
the incomplainantservation and that proceeding. We have writ-

ten thus at in the confident thatlength belief the ofrules law above
expressed redound the permanent goodwill to and advancement theof
Indians, Tonawanda, other,not ononly uponthe but reservations.

findings inbe drawn accordance with express-Let the views herein
ed. ordered.So

v. THEGARDNER ROYCROFTERS et al.

Court, Appellate Division,(Supreme Department. September 1909.)15,Third

Damages 120*)—Breach(§ oe Contract.1.
defendants, periodicals, plaintiffWhere the owners of sold to the ex-

advertising privileges reservingthereof, rightclusive to themselves the to
pages exploiting products,certain number of theiruse a for own and

advertising,exchange subsequentlyfor railroad and used more than the
space, plaintiff pricereserved was entitled to for the excess thereceive
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