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will vacat-judgmenta The of sentence bechecks fromseven stolenreceived
ed, resentencingremanded forand the casefrom his wife andinformant orgovernment

opinion.in thisaccordance withagents on threeto undercoversold them
peri-a three-weekoverseparate occasions

occasion, went toeach Cianscewskiod. On
location, entered theprearrangedthe same

completedbuyer, and thehisvehicle of
occasion,at least oneillicit transaction. On

wife)(not arrangedhimself hisCianscewski
ofUnder the definitionthe rendezvous.

quotedplanning”minimal“more than
AmericaUNITED STATES ofabove, district court’s determinationthe

“moreoffenses involvedthat Cianscewski’s v.
clearly erro-planning”minimal is notthan CLUB, Appellant.LANSDOWNE SWIM

neous.
No. 89-1616.

Appeals,United States Court ofAcceptance ResponsibilityV. of
Third Circuit.court denied Cianseew­The district

acceptancefor ofski a two-level reduction 12,Submitted Jan. 1990.
adjustmentThat is avail­responsibility. 25,Decided Jan. 1990.
clearly demonstrates“if the defendantable

Rehearing In BancRehearing andacceptance ofrecognition and affirmativea
22,1990.Feb.Deniedresponsibility criminal con­personal for his

3El.l(a). We reverseduct.” Guidelines §
orcourt’s determination whethera district

only if it isgrantnot to this reduction
v.clearly erroneous. See United States

125, (3d Cir.1989).Ortiz, The878 F.2d 128
that refused torecord reflects Cianscewski

duringcooperate probationwith the officer
preparation presentence report,thethe of

up originalhis sentenc­failed to show for
hearing, and contends that he wasing still

circumstances, theentrapped. Under these
court’s conclusion that Cianscewskidistrict

responsibility hisacceptedhas not for
clearlycrimes is not erroneous.

VI. Conclusion

misappliedcourt theBecause the district
guideline, Cianscewskicriminal livelihood

The court’smust resentenced. districtbe
under the fraud and deceitcalculations

Thus,correct, thehowever.guideline were
range applicable to Cianscewskiguideline

(for a 10 offenseis 24 to 30 months level
criminal).Categoryby a VIcommitted

yet theThe court has to considerdistrict
departingof frompossible appropriateness

inrange, a determination it must makethis
the first instance.
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Willcox,Pettit, Hepburn,Jeffrey L.
Pa., forPutnam, Philadelphia,Hamilton &
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Flynn,McElderry, David K.K.Marie
D.C.,Justice, Washington,Dept, ofU.S.
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*,GIBBONS, JudgeChiefBefore
BLOCH,SCIRICA, Judge, andCircuit

Judge **.District

COURTOPINION OF THE

SCIRICA, Judge.Circuit

judgmenttaken from theappeal isThis
trial,court, non-juryadistrict afterof the

(LSC) dis-Swim Clubthat the Lansdowne
ofagainst on the basisblackscriminated

Title II of thein violation ofrace coloror
1964, 42of U.S.C.Rights ActCivil

challenges(1982). LSC2000a-2000a-6§§
court on threefindings the districtthe of

exempted privatethat it is angrounds:
club, place public accom-it not a ofisthat
modation, failedand that the United States

practice of racialpattern orproveto a
judg-affirm theWe willdiscrimination.

district court.ment of the

I.

opinion thor-district courttheBecause
facts, Statessets forth the Unitedoughly

Club, F.Supp. 785713Swimv. Lansdowne
(E.D.Pa.1989), onlyshall summarizewe

LSC, corporationnonprofitathem here.
Pennsylvania,ofunder the lawsorganized
facility in theswimmingonly groupis the

Lansdowne, Pennsylvania.Borough of
1957, grantedhasfounding in LSCSince its

*** Bloch, United StatesAlan N.The Honorableparticipated in the consid-Judge GibbonsChief
Judge District of Penn-for theDistrict Westernappeal priorretired to thebutoferation this

designation.sitting bysylvania,entry judgment.of
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II, 42of TitleEvery in violationmemberships. discriminationfamilyfull1400
1989,2000a-5(a). 20,admitted, June theal- Onbeen U.S.C.applicant has §white

only. injunctiveIn a broadlimited members courtthough as district enteredtwo
however, only appealonetime, remedyhas had the situation. ThisLSC order tothat
member.non-white followed.

experiences of the underjurisdictionThe uncontroverted have 28 U.S.C.We
signifi- (1982).2 findingsLansdowne residents arefollowing review of fact1291 We§

1976, to LSCthe Allisons wrote clearlycant. In standard.under the erroneous Fed.
did notapplication but LSCrequesting 52(a).an To the extent that we re­R.Civ.P.

black; threeDr. Allison is hisrespond. facts,to theapplicationthe of the lawview
1977, the Alli-part-black. Inchildren are is v.plenary.our review Petrella Kash­

applicationagain wrote for antwice 1340, (3d Cir.1987).sons lan, 826 F.2d 1343
followingrespond. Thedid notbut LSC

repeated proceduretheAllisonsyear, the II.
1983,In the Allisonsresults.with similar

argumentfirst is that it isLSC’stimely application and otherwisefiled a
II, privateprivatea club. Under Title “areject-membership werefor butqualified

opennot in factclub or other establishmentyear, Ryansthe filed afollowingTheed.
public” exempt from theto the is statute.timely application qualifiedand otherwise

2000a(e). has the42 U.S.C. LSC burden§Nonetheless, they weremembership.for
privateprovingof it is a club. SeeRyans’ adopted chil-rejected. Two of the

v. IslesAnderson Pass Christian GolfRyansThe com-black. thendren are
855, (5th Cir.1974).Club, Inc., 488 F.2d 857LSC,picketedthe media andplained to

“pri­Although the does not definestatute1986, Iverys,Inby Allisons. thejoined the
club”, construing provisionthecasesvateblack, timely applicationfiled awho are

guidance.3 The districtdo offer somemembership.qualified forand otherwise
eight from the casecourt distilled factorsNonetheless, (as werethey rejectedwere

determination,to this threelaw as relevantap-againhadRyansthe and Allisons who
pub­dispositivewhich it of LSC’sof foundplied).

genuine selectivity oflic nature: the itsthis actionThe United States commenced
membership process, e.g., Tillman v.18, com-May 1987.1 Theagainst LSC on

Ass’n, 410RecreationWheaton Havenplace publicaalleges that LSC is ofplaint
1090, 1094,431, 438, 3593 S.Ct.U.S.meaning of Titlewithin theaccommodation

(1973), history, e.g.,403 its Corne­L.Ed.2dII, pattern prac-orengagedhas in awhich
Protective Orderlius v. Benevolent ofby refusing member-tice of discrimination

1182, (D.Conn.1974),Elks, F.Supp. 1203382orof their raceship to blacks because
nonmembers,byof its facilities id.and use10,Maycolor, II.in violation of Title On
findings.disputesAppellant thesetrial,1989, districtfollowing non-jurya the

First, that LSC’sthe concludedcourtconclu-findings of fact andcourt itsfiled
genuinelymembership process was not se-thatlaw. The court concludedsions of

to this conclusion waslective. Essentialpri-Title II aexempt from asis notLSC
possesses nofinding that “LSCthe court’s2000a(e), that it42under U.S.C.vate club §

for admis-criteria or standardsobjectivepublicby placeII as aTitle ofis covered
identified four “criteria”sion.” The court42under U.S.C.accommodation

interviewed,beingadmission LSC:(3) (4), it has for to2000a(b)(2), and and that§
submitting twoapplication,ancompletingracialpattern practicein orengaged a of

apply Equalthebring we shouldassertsAttorney to 3.LSC thatGeneral is authorized1. The
defini-Employment Commission's2000a-5(a). Opportunityby §42 U.S.C.this action

membershipprivate club”of "bona fidetion
VII,701(b)(2) 42of Title U.S.C.§underjurisdiction pursuant tohad2. The courtdistrict 2000e(b)(2) (1982). agree the districtWe with§2000a-6(a) 1345§and 28 U.S.C.§42 U.S.C. inproper is set forth thestandardthat thecourt(1982).

under Title II."private lawclub” case
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1094-95). We find the438-39, 93 S.Ct. attenderingandof recommendationletters
selectivity convincing.lack ofap- ofagree, and LSC evidenceWefees.ofpayment

concedes, werethat these criteriaparently thatSecond, concluded “thethe court
Nonetheless, LSCgenuinely selective.4not it was intendedsuggest thatorigins of LSC

failure considertocourt’schallenges the for‘community pool’ familiesas ato serve
for admis-a criterionmembership approval private club.” Weand not as ain the area

court,with the districtagreeWesion. sup-toample evidencethere wasbelieve
requiringprocedurehowever, a formalthat of LSC testi-finding. A founderport this

approval ismembershipnothing more than communityas awas createdfied that LSC
selectivity.genuineshowtoinsufficient children. LSC’sneighborhoodpool thefor

438-39, 93 S.Ct.Tillman, U.S. at410See public nature ofconfirmstipulations the
addition, stipulatedLSCInat 1094-95. solicited Lans-facility: organizersthe

mem-given to theonly informationthat the residents, public re-conducteddowne-area
is themembership votetheprior tobers everyacceptedmeetings andcruitment

addresses,names, chil-theirapplicants’ membership beforeapplied forfamily that
recommen-ages, and thenames anddren’s opening.

situation, theIn asuchidentities.ders’
that use of theThird, courtthe concludedconclude that LSCtowas correctcourt

“undercut LSC’sfacility by non-membersvoting mem-tono“provides information
Amongclub.”privateit is aclaim thatmakingin an informedthat is usefulbers

reasons, followingcited thethe courtotherapplicant and histheas to whetherdecision
several swim meetsLSC hostsfactors.thecompatiblebe withfamilyor her would

year doesdiving each but notand meetsTherefore, ifevenexisting members.”
attending.public fromgeneraltheprohibitamembership approval were considered

pool partiestwo foursponsors toLSC alsopro-criterion, make theit would notfifth
and associ-year, for which memberseachin thisgenuinelyany selectivecess more

of tick-numbermay sell an unlimitedatescase.
are not members. Inpersons whoets to

yields ofalso found theThe district court volleyballaddition, andLSC’s basketball
lackofmembership process indicativethe lot, opencourts, parking arelocated on its

1958, grantedselectivity. LSC hasSinceof Finally, permitsLSC thepublic.to the
1400 familiesmemberships to at leastfull parking lot forBoys’ to use itslocal Club

only non-blackthem to twodenyingwhile openthat issalean annual Christmas tree
emphasizingthatLSC contendsfamilies. suchAlthough LSC contendspublic.to the

applicantof non-blackinstancesthe few minimus, other-persuadedde we areuse is
significancetherejection “misconstru[es] wise.

shouldquestionThe crucialselectivity.of
theirmembers exercisedthebe whether

III.than the statis-ratherright to be selective
“placeit not aisalso contends thatright.” LSCthe exercise of thattical results of

defined in Ti-aspublic accommodation”Fourth ofAppeals for thethe ofAs Court
statute, place publica ofthetle Underago, member- II.decade formalnoted aCircuit

first,has two elements: itmeaning accommodation“have littleship requirements
statutorilyof the enumerateda must be onefollowin fact the club does notwhen

that serve thecategories of establishmentsWright v.membership policy.”selective
2000a(b); second,309, 42 U.S.C. itsClub, Ltd., public,5312F.2dSalisbury §632

commerce, id.Tillman, must affectoperationsat(4th Cir.1980) (citing U.S.410

tus, background, club affiliationspur- orprobing. sole educationalis not Its4. The interview
membership record.criminalposes LSC and itsare to describe

agesverify ofprocedures the names andtoand
II, part, provides:Moreover, 5. inTitlefamily.applicant'sinchildren the

followingonly (b) establishmentsEach of theapplication seeks basic information:the
place publicpublic ofis ainvestigated theas to their finan- servesapplicants whichare not

meaning ofthe thiscondition, withinhistory, employment sta- accommodationcreditcial
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trons from out of state who entertain otherA.
patrons by activitytheir constituteThe district court concluded that the
"sources of entertainment which move incomplex,whole both the recreational areas commerce") (relying Paul,on Daniel v. 395bar,and the snack was an establishment

298, 307-08, 1697, 1702-03,U.S. 89 S.Ct. 23public. beganwhich served the The court (1969)), denied,L.Ed.2d 318 cert. 398 U.S.by identifying "placeLSC as a of ... enter­ 929, 1820, (1970).90 S.Ct. 26 L.Ed.2d 91tainment", categoriesone of the of covered
Implicitly conceding this, arguesLSC thatestablishments. "LSC concedes that its
they satisfy requisite degreedo not "the ofswimming and other recreational areas Nonetheless,interstate involvement." the",make it an `establishment' but maintains

"customarilycourt found both to bethat the snack bar is not a covered estab­
presented", slidingthe board because it islishment. The district court held that "bi­
permanently installed, and the out of statesupport plainfurcation has no in the lan­
guests they regularlybecause attend andguage interpret­of the Act or the case law

significant percentageconstitute a of theing case,it." Under the facts in this we
guests (13% 1986, 1987).in 8% in We be­agree. Nonetheless, the court also found

findings,lieve these and the court's conse­"facility principallythe snack bar to be a
quent finding operationthat of the recrea­engaged selling consumptionin food for on

commerce, sup­tional areas affects arepremises", categorythe another of covered
ported by the evidence.stipulatedestablishments. LSC that "food

consumption premisesfor on the of the The court then considered the snack
Club is sold" at the snack bar. We believe bar, correctly facilitywhich it deemed a

findingsthese were sufficient to render the principally engaged sellingin food for con­
facilityentire a covered establishment sumption premiseson the under

public.which serves the 2000a(b)(2). II, opera­§ Under Title the
categorytions of this of covered establish­

B. ments affect commerce if "it serves or
offers to serve interstate travelers or aThe district court also concluded

portion"affecting requirement substantial of the food which itthat the commerce"
serves ... has moved in commerce". Id.Initially,was met. the court discussed the

2000a(c)(2).areas, correctly § The court found the "affect­recreational which it
ing requirementplace commerce" satisfied indeemed a of entertainment under

ways. First, stipulated2000a(b)(3). II, opera­§ three it was thatTJndèr Title the
place the snack bar serves interstate travelers.tions of a of entertainment affect

Althoughcustomarily presents LSC contends that the statute iscommerce if "it .
meant to cover tourists lured from othersources of entertainment which move in

by advertising, plain language2000a(c)(3).§ states the ofcommerce".6 Id. The court
provides supportsliding board, the statute no for thisfound the manufactured in

Second,Texas, guests view. the court found that theand from out of state to be
snack bar offers to serve all users of thesources of entertainment which moved in
facility, including guests. Third,Young, the courtcommerce. See Scott v. 421 F.2d

portion143, (4th Cir.) (both ap­ found that a substantial of the food144-45 recreational
byparatus originating pa­ served the snack bar has moved in inter-out of state and

bysubchapter operations lishment otherwise covered this subsec-if its affect commerce
tion, (ii) premisesor within the of which is

(2) any restaurant, cafeteria, lunchroom, physically anylocated such covered establish-
counter, fountain, facility ment, (B)lunch soda or other and which holds itself out as serv-

principally engaged selling ing patronsin food for con- of such covered establishment.
sumption premises.on the

(3) any picture house, theater, "travel,motion con- 6. Title II defines "commerce" as trade
hall, sports arena, place transportation amongcert stadium or other [or] the several

of exhibition or entertainment. 2000a(c).§States. 42 U.S.C.
(4) any (A)(i) physi-establishment which is

cally premises anylocated within the of estab-
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inSecond, plaintiff succeedsif thestipulated tion.partiesThecommerce.state

case, the burdenprima facieproving theinused the “Coca-Cola”syrupthethat
“to articulatethe defendanttoshiftsMaryland.in Theproducedbeverages was

nondiscriminatory rea-legitimate,someatmany purchasestheofthatfoundcourt
...rejection.”[applicant’s]son for thedrinks, offor coldwerebarthe snack

carry thisThird, the defendantshouldbeverages were the“Coca-Cola”which
burden, then have anplaintiff musttheNonetheless, appellantpopular.most

preponderanceprove byopportunity to asubstantiality test has not beenclaims the
legitimatethe rea-evidence thatof the298,Paul, 89395 U.S.v.met, citing Daniel

were notby theoffered defendantsons(1969), in which3181697, L.Ed.2d23S.Ct.
reasons, pretexta forbut wereits truetest metthefoundSupreme Courtthe

discrimination.foods sold hadthe fourofwhen three
305,Id. at v.Communitycommerce. Dep’tin interstate Texasmoved Affairsof

252-53,248, 101light Burdine,of the broad S.Ct.In 450 U.S.at 1701.89 S.Ct.
II, 1093-94, (1981)1089, (citingrefuse L.Ed.2d 207Title we to 67purpose ofremedial

Green,Corp. 411Douglasso narrow- v.or McDonnellDanielrequirementread the
1824-25,1817,802-04,clearly 792,errone- 3693 S.Ct.findings are not U.S.ly. These

(1973)).7L.Ed.2d 668ous.

A.IV.
case,prima facie themake out aToFinally, LSC maintains that the

prove qualifiedthathad toUnited StatesUnited States did not sustain its burden of
membership whenapplied for LSCblacksproving engaged patternthat LSC in a or

rejected,applicants wereseeking butwaspractice againstof discrimination blacks.
applicants subsequentlyand that non-black2000a-5(a).§See 42 U.S.C. To succeed on

memberships.8 McDonnellobtained Cf.merits, "provethe the United States must
1824;802,at S.Ct. atDouglas, 411 U.S. 93more than the mere occurrence of isolated

253,Burdine, 101 S.Ct.450 U.S. atalsocf.sporadic discriminatoryor `accidental' or
notSatisfying test shouldat 1093-94. thisby preponder­[must]acts. It establish a

Id.be onerous.9ance of the evidence that racial discrimina­
repeated re-operating proce­ found theThe district court[LSC's]tion was standard

applicantsregular qualifiedjections of blackthreedure-the rather than the unusual
pattern practiceor ofpractice." highly probative of aInternational Bhd. of Team­

LSC,States, 324, 336, According to thediscrimination.sters v. United 431 U.S.
1843, 1854-55, er-finding resulted certaincourt’s from97 S.Ct. 52 L.Ed.2d 396

(1977). following rejectionsthe of therespect torors. WithThe allocation of burdens
1984,Ryans inpresenting proof in 1983 and theAllisonsand order for obtains:

governmentthat the adducedLSC assertsFirst, plaintiffthe has the burden of
voting membersthat the knewno evidenceproving by preponderancethe of the evi-

were black.of these familiesthat membersprimadence a facie case of discrimina-
Cir.1969).(5th parties inThe concur this756relates to actions underherelaw cited7.The

VII, appeal.challengesanalysisthe district court neither it onTitle II. As andTitle not
however,noted, require proofprovisionsboth

comparepractice”, 42 U.S.C."pattern orof a argument membershiprepeats thatits8. LSC
2000a-5, and(1982) id. the§with2000e-6§ fifthapproval be included a criterion.asshould

Rightshistory Act indi­legislative of the Civil being ap-disagree. "qualified” meansIfWe
meaning,phrases have the samethatcates the i.e., plaintiffbeing rejected, then aproved, not14,239.14,270; id. At leastCong.Rec. atsee 110 rejection,qualification andbothcan never showapproved such useAppeals has ofone Court of primaindependent of aelementsessential andlaw, although on facts. SeedifferentTitle VII facie case.321, (7thNoyes, 325 & n. 8708 F.2dHornick v.

Cir.1983), 1031,denied, 104465 S.Ct.U.S.rt.ce­ noted, adaptedare fromwe these standards9. As(1984);1295, v. Lake69679 L.Ed.2d Olzmancf. appli-parties agree theironVII TheTitle cases.1333,Inc.,Club, 495 1340-41F.2dHills Swim
appeal.challenges them oncability and neither754,Cir.1974);(2d Ashling, 409 F.2dDean v.
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that, at the time LSCpoints outLSC. LSCMoreover, that the simulta-assertsLSC
founded, largely resided on theblacksfamily waspart-blackaacceptance ofneous

town and blacks wereopposite side offamily affirma-rejection of a whitetheand
organization. None-founding a similarwas no discrimina-tively proves that there

theless, notthese circumstances do obviaterejec-its simultaneousreiteratestion. LSC
innever solicited blacksthe fact that LSCrejection ofthe 1986theory to discounttion

Lansdowne, anticipatedtheeven whenIverys.the
Borough failedfrom thedraw of membersthe district courtacknowledge thatWe

Second, the court foundto materialize.finding votingtheonspecificnomade
knownapplicantsdeterrence of fourLSC’srace.knowledge of the Allisons’members’ black,11by ignoring membershiptheirto beknowledgeNonetheless, we believe such

component itsinquiries, to be a critical ofstipula-from theinferredeasily could be discriminatory practice. The court’s find-earlier,Allisons, yearsseveraltion that the ing intended to deterthat the inaction wascomplaintdiscriminationhad filed a racial discriminatory practiceprobativeand of aHumanPennsylvaniatheagainst LSC with supported by the evidence.isRyans,As to theCommission.Relations
hand, specifi-the district courtthe otheron B.

voting mem-by thecally found awareness
Assuming governmentthe sustained itsfindingrace. Thisthe children’sbers of burden, successfullycontends that itLSCfamily’s interview andthewas based on of aconsequent presumptiontherebuttedsubsequent call to the inter-Ryan’sMrs. Ac-pattern practiceor of discrimination.minority members.regardingviewer LSC,cording the district court errone-toevidence.Clearly, constitutes sufficientthis nondiscriminatory mo-ously rejected two

Furthermore, clearly erro-do not findwe namelydenying applicants,thetives for
membership evidence.finding onneous the membership approval andgaintofailure
stated, responsein tocourtthe districtAs applicants charging itrefusal to embrace

admitted,part-black wasthat oneevidence find no error. The for-with racism.12 We
always discrimi-not find that LSCwe need essence,states, rejectedin “Wemer reason

in such aengagedthat itnated to find you.”approvedid not Notyou because we
rejectionpractice. Nor does thepattern or improperlyitonly is it circular but also

matters. In-family ameliorateof a white thevoting processthe frominsulates
history,deed, thirty-yearduring LSC’s latter,probe racial animus. Thecourt’s for

reject-theapplicantevery non-black course, inextricably related to the race—even isof
family to above—has obtaineded alluded applicants.of the

membership at some time.
C.that eventsfoundThe district court also

membership the motivesoccurring acceptthe current some ofbefore The court did
probative racially nondiscriminato-promulgated bywere LSC aspolicies were offered

a stated desirepractice ry.of discrimina- motives reflectedpattern or Theseof LSC’s
applicantsthat the with the becauseargues not to associateagainst blacks. LSCtion

affiliations, namely fairtheirsupported by the evi- of certain offindings are not
programsFirst, teenage pregnancyandhousingthe courtdisagree.dence.10 We

Allisons, and the Unitedpart of theof on theorganizationin thediscriminationfound

findingcourt'sthe districtargues 12.LSC also criticizesthe events are too re-also that10. LSC
applicants wasdisagree. all unidentifiedprobative. We that the race ofmote in time to be

averred, white, effectively required itwide-ranging thisare and contendsviolationsWhen such
nondiscriminatory motives. Whileproveoperation be considered. to itsentire mustthe

effect,may we believe thebeen thethis have
byfinding amply supportedwasdistrict court'sknew theevidence that LSCThere was no11.

witnesses testifiedAt least sixthe evidence.inquirer, Based on theInez Parker.race of one
anyevidence, however, they black membersunaware ofthat werethe dis-general deterrence

men-memberone non-whitethe club. Theknowledge. was not ofThiscourt found suchtrict
youth.part-blackis aaboveclearly tionederroneous.
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reli-Roman CatholicandFarm Workers
Ryans.thepart ofon thegious orders

theseNonetheless, found all ofthe court
that theassertspretextual. LSCmotives

of evi-finding on a lackitsbasedcourt
of votingnumbera sufficientdence that

senti-dissociativeshared themembers
shifted thements, impermissiblyand thus

the courtthe extent didLSC. Toburden to
improperly shifted theso, that itagreewe

However, the districtbecauseburden.
proof pre-ofaffirmativealso foundcourt

The courthere.text, no errorwe find
respond torepeated failure tofound LSC’s

membership requestspreviousAllisons’the
rejection.racially motivatedprobative of

bysupported the evi-isconclusionThis
Also, thatthe court found thedence.

inknown thegenerallynotRyans were
participated inhad not thecommunity and
in the Lansdowne“objectionable” activities

find thatcould theClearly, the courtarea.
swayed by thenotvoting members were

in activities.participation suchRyans’

V.
Charlotte, N.C.,BenderHarold Johnsonother conten-LSC’sWe have considered

defendant-appellant.forto be without merit.and find themtions
thoroughly examinedcourt hasThe district Jr., Atty.Cogburn, Asst. U.S.Max Oliver

careforth with itsand setthe evidence Ashcraft,Asheville, (Thomas J. U.S.N.C.
of law.conclusionsfindings of fact and brief)Charlotte, N.C., plain-Atty., on for

judgment.affirm itsWe will tiff-appellee.
appellant.againsttaxedCosts

andBefore MURNAGHAN
CHAPMAN, Judges, andCircuit
NORTHROP, Judge forSenior District

sitting byMaryland,ofthe District
designation.

of AmericaSTATESUNITED MURNAGHAN, Judge:Circuit
Plaintiff-Appellee,

4, 1988, grandMay a North CarolinaOn
v. dealingforjury indicted SummersRobert

PerryRobert SUMMERS in violation ofa licensein firearms without
Defendant-Appellant. 922(a)(1)and 924. Summers18 U.S.C. §§

groundsNo. the89-5560. the oncontested indictment
Speedygovernment violated thethat theAppeals,ofUnited States Court

(“Act”) months hadAct fiveTrial becauseFourth Circuit.
encounter withpassed since an initial fed-3, 1989.Argued Nov. below, during whichagents, detailederal

16, 1990.Decided Jan. mag-Aclaims was arrested.heSummers
hearing, findingsmade ofheld aistrate

chargesthethatand recommendedfact
dismissed withoutSummers beagainst


