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of inDistrict Court Bexar renderedcounty this cause;,
and same,the decision of this court the nullaffirming
and void. And therefore we thatmust hold the court
erred in the to the ofsustaining res ad-exceptions plea
judicada. But as the case to awas submitted uponjury
the ofmerits the and acause, j for theudgment rendered
defendants, we will affirmnow that awithoutjudgment,
further review of the offacts the or ofcause, the many
errors ofcomplained as been committedhaving theupon
trial.

The is affirmed.judgment
Affirmed.

forMotion overruled.rehearing

Rodriguez.Ex Parte

votingperson, day1. A bytwice on the one fixed 12 ofSection the election
31, 1873, subjectact of March penaltyis not to bythe fixed 31Section

of the same act.
legal2. An election must be valid to subject party penaltyand a to the of

illegalagainst voting.the statute
proceeding corpuson constitutionality3. In a habeas the of-a maystatute be

generalunderdetermined which a election was held.
of 31,4. Section 12 the election of 1873,act March declared to inbe viola-

tion of 6 of ofSection Article 3 the State Constitution.
proceeding corpus constitutionalitya on habeas5. In the of the law under

applicant charged questionstandswhich the cannot be drawn in until
justify holdingaresuch facts shown as would in trialthe court over for

in thethe accused event the law should be declared constitutional.
regarding uponfor charged6. this case facts anSee offense which a statute

pronounced proceeding corpusin awas on habeas unconstitutional.

6Sectiom of Article of3 the State Constitution is as
follows:

All county“Sec. 6. for district andState,elections
of the severalofficers held at theshall be seatscounty

45
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and thelaw;until otherwise by pollscounties, provided
8 a. m. untilfor four from o’clockdays,be openedshall

p. day.”m. of each4 o’clock
is3d Article of the Constitution asThe Section of4th

the of“The members of Housefollows: Representatives
and their termelectors,be chosen the ofby qualifiedshall
generalbe two from the ofyears day election;office shall

annual,of the shall atLegislaturethe sessions beand
law.”times as shall be prescribed bysuch

theThe of the 4th Article of Constitution2d Section
be elected the: “The shall by quali-Governorprovides

at whichthe at the time andState,fied voters of places
for theshall vote tothey Representatives Legislature.”

entitled,The of an act regulating1st Section act “An
Davis, Governor, 31,E. J. Marchelections,” byapproved

that each consti-shall1873, provides justice’s precinct
an and that these be subdi-tute election precinct, may

thevided into election as ofas many precincts justices
the of deemmaythe countiespeace expedient.

The the act as follows:12th Section of same is “That
all the elections in the State be held for oneshall day

election,at the shall on thateach and bepolls openonly
p.6 m.”from 8 o’clock a. m. to o’clockday

' which was Ed-byThe act of May 26, 1873, approved
Davis, afor electionGovernor, generalmund J. provided

1873, for election of mem-theTuesday, 2,on December
Governor,of Lieuten-of the House Representatives,bers

Accounts,of PublicTreasurer,ant-Governor, Comptroller
aOffice,Land Superintend-of the GeneralCommissioner

the variousSenators, andInstruction, thirtyPublicent of
the State.throughoutofficerscounty

the ofofof a resolution Legislature,jointIn pursuance
1873, the pollsthe4, proclamation,and Governor’sJune

election at the variousthe generalat samewere opened
votesto receivethe Statethroughoutprecinctselection
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on in the Statechanges Constitution,proposed among
number ofwhich was one the ofincreasing thejudges

Court, and ofthe tenure their office.1Supreme changing
The of underDavis,Governor whichproclamation the

of 1873, held,election December wasgeneral 2, required
the election be into conducted accordance with the pro-

31,of election law of March 1873.visions the
Section 33 of 3Article of the Constitution is as fol-

:lows “Elections for andSenators shallRepresentatives
throughout State,be the andgeneral shall be regulated

law.”by
On the daysixteenth of December, 1873, one Joseph

to P.Rodriguez aapplied Ogden, J., for writ"Wesley
of Hecorpus.habeas inalleged his petition that he
was ofrestrained his inillegally liberty Travis county

one John a sheriff forby Price, thedeputy ofcounty
Harris. The writ was at once issued. On the next
day Price ofthe inproduced body Rodriguez court,

inand thehis return to writ admitted: 1. The arrest
ofand detention 2. thatRodriguez. he, act-Alleged

as under one A. B. sheriffing deputy Hall, of Harris
himhad arrestedcounty, and detainedRodriguez by

virtue of a warrant issued John W.by aMcDonald, jus-
thetice of of Ho. in1,beat Harrispeace whichcounty,

he attached to his return.
The warrant bore date December 13, it1872; was an

toorder sheriff or inany constable Texas to arrest Rod-
and with theriguez, began following circumstantial pre-

amble, viz.:
“Whereas, complaint has been made under oath be-

fore me that in the ofcounty Harris and State of Texas,

1 proposed adopted by people,The amendment was who,the at the same
election, Governor; appointedRichard Supremeelected Coke he a new
Court, retaining judgesnone of inthe who thissat case.
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day at an thenDecember,the of election1873,on second
day began,1873,on ofthere, December,and said second

being and anconcluded, the then thereheld and same
county under theofficers,for andState,election district

Legislatureprovisions thean Thirteenth ofof act of the
ap-regulating elections,’‘AnState of entitled actTexas,

Rodriguez,Joseph whoproved 31, 1873,March one
did,county Texas,and State ofin the of Travisresides

county sec-Texas,of Harris and State of on saidin the
day willfully,^fraudulently andDecember,ond of 1873,

feloniously, county andin of Harrisat saidHouston,
districtforTState,State of vote atTexas, said election

county election,and at theofficersmore than once same
contrary law,”to etc.

county,Spencer, attorney HarrisFrank M. fordistrict
appointed Attorney-Greneralin towas the absence of the

represent the State.
Esq.,F. that theMoore,Geo. announced to the court

bar, meeting byrequested M.Austin had at a resolution
Long, Walton,A. C. S. M.West, Sneed,Thos. E. W.

per­applyA. Terrell forW. and himself to to this court
representing Statemission to in of theassist the interest

proceeding.1of Texas in this The consent of the court
given.was

followingCounsel for the State filed and'affi-the motion
davit :

Rodriguez.“Ex Parte |
Corpus.“Habeas j

rep-undersigned, permittedbeing by to“The the court
proceeding, in of the Stateresent the State in behalfthis

1Judge unavoidably during subsequent proceedings.Moore thewas absent
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that court no jurisdictionthe has tosay, thistry case,
that want ofand said injurisdiction this,consists viz.:

are informed and believe, and theThey so factcharge
that this is a fictitiousbe,to or iscase, ofessentially

athat it is casethat nature and is; originally instituted,
not in thenow interest of thebeing prosecuted, prisoner

in in of certainfact, but behalf other to extortpersons,
from anthis court as to the ofopinion constitutionality

an actthe 12th Section of of the of the StateLegislature
of entitled ‘An actTexas, elections,’regulating approved
the of March, 1873.thirty-first day

“ In of this motion andpart support they attach here
tender the affidavit of ofGeorge Goldthwaite, HarrisEsq.,

and thatTexas, the' factscounty, pray bemay diligently
theinto, to end that a fraud notinquired may be prac-

on the the lawcourt,ticed and the ofviolated, course
diverted to thejustice accomolishment of individual pur-

known,in can-character, andillegitimate which,poses,
not or aided lawbybe courts of orrecognized justice.

‘‘And further thatthey say, are further informedthey
and that there nobelieve is case in Harrispending county,

Rodriguez.the saidTexas, against complaintThat no
has ever been made and that no warrantagainst him,
has ever been issuedlegally him, and that he hasagainst

arrested,never been and not nowlegally held;is legally
and as before.they pray

“ Spencer, Attorney,District
“ the Bar.”Committee of

Texas,“The State of
Ex Parte Jose Rodriguez.“ Harris.County of

Stateandof Harris countya citizenGoldthwaite,“Geo.
anddeposesunder oathTexas, sworn,being dulyof

says:
i ‘ chargesbelievingand sobelieves,deponent verilyThat



Rodriguez.710 ParteEx of[Term

Statement of the case.

Rodriguezbe, case,to that this Exthe fact Parte on
corpus, byis a fictitious case made A.habeas B. Hall,

county.late of Harrissheriff
upon“That his is foundedbelief these facts: That sev-

days prior Rodrigueztheeral to the arrest of said this
deponent was informed that said A. B. Hall had em-
ployed the Hon. A. J. Hamilton to attend to the criminal

brought testingathen about to be with viewcases to the
constitutionality legalitylawof the election and the of

election.the late
bydeponent“That informedthis has been one Geron­

pastaimo Perez that for lastmonth or six weeks the
Rodriguez knowledgebeen, to of him,said has the said

employin the he,of A. B. thePerez, Hall,said said
paying the said the sum of oneHall, Geronimo hundred

perdollars month.
makingthe“That said John officer the ar-Price,.the

deponent employis known to this to be in the’rest, of
being deputyB. ofHall,A. the late sheriff said A.said

Hall.B.
Hall“That said A. B. is a candidate fordefeated the

county; deponentsheriff andoffice of of Harris is in-
verily payingand Hall is allformed that ex-believes said

penses conducting ofincident to the this suit.
deponent by parties“That has informed otherbeen

the said samethat Geronimo Perez has made the state­
county,partiesto otherments resident of Harris toviz.,

GregorW. and E. P.G. Claudon.
deponent“That is that said A.further informed B.

paid moneythe theHall witness, McDonald,John W.
expensespay his on ato this visit to Austin as-his wit-

paidmoney purposeand that him,this for that wasness,
presence Love,in the R. O. ofMcDonald,said of Harris

county, departureon the of his foreve Austin.
“Geo. Goldthwaite.”
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“ twenty-secondme thisto and beforeSworn subscribed
day 1873.A. D.December,of

“ W. P. De Normandie.”

supportSpenoer, to in-in of the motionthe State,for
upon jurisdictionalleged ofthe thequire fraudinto the

attorney countyfor thethat, as the districtstatedcourt,
alleged committed,to beenwas havethe offensein which

jury, carefullygrand ex-with thein connectionhad,he
charge; returned;that no indictment hadthe beenamined

pros-processthe of law hadhe was convinced beenthat
accomplishmentmaking oftituted, arrest,in the to the

purposes, of the re-and this with the consentindividual
lator, arrest he believed to be and notwhose simulated

by urging permissionreal. He concluded the court for to
expose procure iffraud,the and time to andwitnesses;

not he as the law officerfor theallowed, asked,this were
appointed bypurposesfor the of the trialState, this

Rodriguez discharged.thatcourt, should be

objected delayingHamilton, for relator,A. to theJ.
and contended that the motion was insufficient tocause,

purposeaccomplish the desired.

Long in that he had notsaid, substance,M. A. before
upon anything argumentsto the of his,called to addfelt

posturecolleague present ofin in the thiscase,this but
indulgenceinvestigationimportant the ofhe cravedmost

suggestions.give a few Thethe court to utterance to
judi-theand fair fame ofState,honor of the the honor

government, repu-department andthe honorcial of her
and the honor andresort,tation of tribunal of finalthis

reputation present ofof the bench thisof the incumbents
learningonly ability legalaugust tribunal, andnot for

purity, moreimpartiality to befairness,for and seembut
a citi-motion. Asor less in the decision of thisinvolved
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en of Texas—for which he hetrusted felt aonly becoming
glow of onepatriotic affection,—as of the oldest members
of bar—athis notbar forundistinguished faith-learning,
fulness, and fearless of as earnestdischarge duty ánd
candid ofcounselors this honorable court—and enter-

as he did, confidence in thetaining, of each mem-integrity
ber of this and acourt, warmvery personal heregard,
felt constrained in the most solemn to warnmanner this
court tooagainst hasty action the now un-upon question
der consideration.

ofThe this case as itsingular now standsaspect before
andthe court the country demands the most searching

andexamination Thisscrutiny. court cannot doubt that
andhimself do acolleagues really believe that this is

fictitious incase, gotten theup most artful manner to
of,athis court into adecisionentrap mere ques-political

that for meretion, and thisnor can courtparty purposes;
that the atdoubt counsel least are confident ofperfectly

toable full and ofevidencebeing produce overwhelming
iffact,this most material the time for isasked granted

them toto enable the witnesses the ofbring from city
when inIndeed, the manner whichsingularHouston.

and allcourt,has been before this thebroughtthis case
disclosed,circumstances are care-alreadyother suspicious

inconsidered, this court is not believ-only justifiedfully
in their conviction of beingcounsel sincere able toing

the arouse in mind of thebut also to theobtain proof,
that annot conviction)suspicions (ifcourt very strong

made to its legitimateis being upon juris-imposeattempt
to aextort from this court politicalbydiction aiming

afor fictitious case—adictum, party purposes, upon gross
court,of demanding punishment.contempt any prompt

this ifto wink at as im-court afford contempt,Can this
?a Suchpartyto to dictum politicsjump uponpatient

and nodictum,as a inbe regardedcouldruling onlya
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binding upon govern-departmentssense the other of the
persuadedment. We are that this willhonorable court

imposed upon pur-not to asuffer itself be so for such
pose.

delay, purpose existingobtainingIf for thethis of
proof, fullyis underrefused the circumstances dis-now

graveclosed, he feared the honor of this willtribunal
publicin■suffer estimation, at and Ithome canabroad.

hardly avertingbe otherwise. To aid in result,this this
.great public .calamity, only promptsis the motive which

suggestions.these
possessedifEven this court powerthe constitutional to

question soughtthe presented—which■decide here to be
upon authority, mybyreason and as will be shown col-
leagues properat powerthe ittime, has not—such could
-only legally be exercised in athe determination real,of
and not a attemptfictitious case. To in aits exercise

plainly attemptfictitious case would amount to an to
usurp power bya uponnot conferred the Constitution
this' plainly highcourt, which would as aamount to

worthy impeachment.crime oppositionof itIf is said in
suggestion, uponto impeachmentthis that trial of anthe

very proveimpossible,it would ifdifficult,be not to that
thethis court knew to fictitious,case andbe therefore did

willfully corruptly usurpattempt powernot and to a not
granted in toConstitution,the still it is be considered

proof upon very pointwhether a refusal to hear the in
■question ignor-not amountwould to that kind of willful

which lawance neither nor reason will tolerate. Willful
ignorance judicial equiv-regardedis, allin astribunals,

guilty knowledge—noalent to abetter, indeed, than
corrupt subterfuge—an aggra-fraudulent and evasion or

Surelymitigation guilt.vation than arather of this
plain subjectand view ofobvious the has tonot occurred

distinguishedthe minds of the counsel on the other side
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whoand s©'or Hamilton ex-Judge Sabin),(ex-Govern
ofto the factsthis court to shut its eyeszealously urge

Buttoand refuse be informed evidence.case, bythe
iswhich the wisest and most-must judgethis court

thisgiven on point.counselfriendly
for relatorand learned counsel theThe distinguished

case,a in thissingularmost positioncertainly occupy
was.remarkable such asa most spectacle,and present

in a court ofever justice.seldom presented
and of this we con-court,faithful counselors friendsAs
that the relator did not vote twiceand offer totend, prove,

is, was from the begin-and that this andelection,at said
andandknown to the relator his distinguishedning,

ifmore,all this andlearned counsel. canWe prove
Wonder,time be for the do notgiven Wepurpose.

therefore, to of theirthat counsel theobject exposure
in it themconduct this involvesrespect, because plainly

court,in the of a most of thisdeliberateguilt contempt
we towhich feel confident would be unablethey purge

their But the honorableoaths. shouldcorporealupon
wink and to allow the mostcourt at this refusecontempt,

wethereof, then, indeed,full and shallproofcomplete
asconceded,beingas will the Itastonished,be public.
tolegal rightno orit that court hasis, jurisdictionthis

that coun-a wecase,and determine fictitious submithear
fact,of full of thisthe introductionsel, proofby opposing

of this case..the fictitious characteradmitfullythereby
motive this caseAll the world will see the for bringing

it thisand here beforeHouston,from springingaway
the fraudtime tocourt, without allowing expose gross

of court.the thiswhich is against jurisdictionattempted
it asalso able to seeWe this court will behope

must, fair fameand maintainas the itsplainly public
coursecase suchtakingthe anddismissingby promptly

and dignityas characterthe itscontemptas to attempted
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may demand. I for Iand,myself, believe, forspeak my
Mr. and I itcolleagues (said Long), feel to mybe to-­duty

this court toearnestly protest thisagainst toattempt
down the ermine thebring to level of trickjudicial and'

to it in the ofdevice, fraud andcesspoolstain party pol­
itics. the honor of this IFor court and the State speak.1

McAdoo, The motionJ. and affidavit which theupon
motion is to dismiss this cause on the thatbased ground
this has nocourt because this case is fic­jurisdiction,

in thattitious, nature,or have maturely considered,been
and we find to warrant such dismissal.nothing

The affidavit that the theadmits for writapplicant of
acorpushabeas is real thethatperson; person making

the wasarrest the sheriff of Harris where-deputy county,
the writ of arrest and notissued, that the writdenydoes
of issue,arrest did thatnor the written complaint was
made under oath before the ofpresiding justice Harris’

which the writ issued,of arrest norcounty, upon that
the now before the court, is theapplicant, Rodri-person

who for the'guez applies writ; nor does the affidavit deny
that the voted twice at latetheapplicant election, the of-

of which hefense stands charged.
onand the ofUnquestionably, this courtauthority (3.

SmithTexas, 360, v. and the courts ofBrown) England,
case,a fictitious either orcivilmerely criminal, instituted'

extort anto of a willmerely court, not be enter­opinion
Suchtained the courts. cases are not notby only within

which,thé in contemptare of inbut courtjurisidiction, any
such case bemay Thispresented. jurisdictional question-

1 Long writingThe above remarks of Mr. were not reduced to at the time
brief, upon request gentlemanand filed as a but that has furnished the fore-

going remarks, memory, stenographicof his from andsubstance from notes
public press.—Reporters.made at the time for the
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ainquiry, Is action ongoes one,the real foundedto the
good or is a orit mere fictionfaith;inissue,a real

merelyaction,ofwager, bona cause intendedwith no fide
the court?ofthe decisionobtainto

nothinghas to with thecase the court doIn the former
jurisdictionparties faraction,the soof the to asmotives

in the latter the court will takeand, case,is concerned;
important legaljurisdiction, questionsno however the

a case,beIf there real the court willinvolved. entertain
case,it the willif be a court treat it ait; asfictitious

upon jurisdiction, andfraud will not Inits entertain it.
inquire adjudi-will intothe former case the court and

least,it at thewill,cate in the latter dismiss; case.
by ofrules,these in view the facts set in theTested out

based, andon which the motion is the otheraffidavit
person applicantcourt in the of the andfacts before the

making arrest,the return of the officer the the motion
stage proceedings.entertained this of the•cannotbe at

gravé charge—noapplicant aThe has been arrested on
regularfelony.than His arrest seems to have beenless

legal. in to writ ofand He is before us obedience the
bycorpus, duty ]ilainly pointed outand our ishabeas

explicit.plainlanguage law andof tlie isThelaw.
Digest, as follows:Paschal’s readsArticle 2624,

1‘ broughtpersonjudge whom a isor courtThe before
corpus, thethe writ andby examinewrit of habeas shall

legal forbe shownpapers it, if no causeattached to and
appear the im-imprisonment if thator itrestraint,orthe

legal,though cannot, forprisonment atrestraint, firstor
lawfully applicant be■any prolonged, the shallcause, be

■discharged.”
mandatory Inupon the court.isThe above section

charged onprisoner, with thejustice crime,to who isthe
charged havetoarehand, the whose lawsState,one and

inquiretothe court is boundviolated, on the other,been
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discharge,accordingly—toact bindinto the andfacts,
over, or commit.

Motion overruled.

yourSpencer, Attorney.—May pleaseit honors,District
impos-just made itthe decision which has been renders

dutyjustice my longeroffor me in to own sense tosible
represent Actingproceeding.the State in this under.

my dutyIwhat of the law of thebelieved as one officers
yourappointed by representState, interest,to herhonors

jurisdictionsuggestingI filed a motion a fraud on the of
procureaskingthis for time fromcourt, and to witnesses

byHouston to establish it. It was the affidavitsustained
attorneyof an court. Ho timehonorable of this has-

procure no haswitnesses,been allowed to those evidence
yourby opinion justbeen heard, and the delivered

hearing, in favorin of a have determinedhonors, advance
your jurisdiction.of

attorneyyour forI that the districtassured honors as
county, chargedwhere the offense is toHarris beenhave

chargecarefully in con-I had examined thecommitted,
theygrand jury; had to re-that refusednection with the

Rodriguez had nota that I was convinced thatturn bill;
charged against him that his;the act arrestcommitted

broughtreal; that this case wasand notwas simulated
prisoner against his-a real detainednot to releasehere,

constitutionality ofprocure on theto a decisionwill, but
Believing respectfullyIall askedthis,election.the late

discharged, allowedprisoner couldif time betheto have
also,upon jurisdiction. This,thetheto establish fraud

longer represent the StateI cannothas refused.been
respectfully announcenowandcircumstances,theunder

my from the cause.withdrawal

Esq., attor-appointed Trigg, districtB.The court then
in con-represent Stateney thetodistrict-,for the Travis
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followingnection with the bar committee. The motion
Rodriguezbythen filed counsel for :was

Supreme“In Court.
,

The State of Texas­
Rodrigue­Ex Rel. Jose Habeas Corpusz

Price­v. John .
Rodriguez,“And now the Joserelator,comes and

discharge custody, uponhim from■movesthe court to the.
corpusground the writ of habeasthat the return to herein

just legal for his furthershows no or cause detention.
“A. J. Hamilton,

Sabin,B.“C.
“ For relator.”

by for the State to out andIt was moved counsel strike
foregoing followingnaught formotion,the thehold for

causes:
“ suggestionon file in this case a inBecause there is1.

plea that this case is or essen-fictitious,of anaturethe
jurisdictionthe court has notially nature, and thatof that

joined case,a fictitious orintry issuesand determineto
essentially nature.of thatone

jurisdiction ofhas takenanother court“2. Because
person ofin and thesubject this casematter involvedthe

real and not fictitious.prisoner, if the case bethe
competent in thefor court,it this“3. Because is not

ajurisdiction ofthe to takelaw,ofdue administration
ofquestion of a writon the trialgreat constitutional

corpus.habeas
cognizance atake ofwill not“4. Because this court

constitutionalityquestion involving of a unlesslaw,the
necessarily imperativelydirectly, andthe same becomes

. involved.
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onBecause,“5. of the a primainspection papers,
shown, farcase is so as a crimecharging againstfacie

of the State is concerned,the laws and the prisoner
•should remitted to the courtbe first obtaining jurisdic-
tion of the matter and the of thesubject person prisoner.

“6. Because the involved aquestion is political ques-
thantion, no less an involvement of thebeing political

of the State of and cannot beorganization Texas, passed
•on theby judiciary.

“7. itBecause is from the face of theapparent papers,
"if the real and inbe thatproceedings good faith, the ob-

of the is to obtain his releaseject applicant from custody;
manifest,while it is from the ofconfession the party,

inhisthrough counsel, that the trueopen court, and real
of this is not to releaseobject the butproceeding prisoner,

"toextort an from the court on aopinion that is notquestion
necessarily involved, and at most only arises collaterally.

“8. Because it is in this andsought theproceeding, by
motion tomoved make the writ ofagainst, habeas corpus
work the office of a writ of quo warranto.

“9. ifBecause, the writ of habeas corpus could, under
orcircumstances state of•any facts, take the andplace

work the of the writ ofoffice quo warranto, such office
in case,cannot be worked this for the reason that con-

not,for office are ortending fairparties directly by any
intendment,■or before this court, either inlegitimate per-

inson or right.
“Therefore the State that motionsaid be strickenprays

■outand held for and that the remandednaught, prisoner be
the■•to of thecustody officer for furtherhim,holding pro-

before the incourt Harrisceedings magistrate’s county,
which has attached of thejurisdiction and the sub-person

matter.ject
Trigg,“B. District Attorney,

the“Committee of Bar.”
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Digest,McAdoo, 2626, Paschal’s readsJ.—Article as
indictment foundall cases where no has beenfollows: “In

any guiltpresumptionit not deemed that of hasshall be
athe mere that criminal accusationarisen from fact has

authority.”competentabeen made before
gives applicant forthe writ ofThis section the habeas

corpus every presumption proofof untilinnocence, be
guilt,tending to on trialintroduced show his a on habeas

corpus, just presumptionthatis entitled to on aas he
onlyjury. presumptionfinal a This lies ontrial before

corpus in whichin no indictmenthabeas trials cases has
changed.rulefound,After indictment the isbeen found.

to a ver-is be treated asIn the the indictmentlatter case
applicantity, on to factsand onus is the suchthe show

enlargement.him toas entitle
competent authority, propercomplaint a inA before

authority issuingample aform, arrest,is for writ of and
holdingfor the and of the accused until his causearrest

by authority.competent-inquired a This in-be intocan
By magistratemayquiry waysin amade two : 1. sit-be

thoughcommitting prop-ting a in whichcourt; case,as
presumptions inerly charged, of arise his-the innocence

thoughcomplaint, of anunder sanctionfavor; and the
invokedmanner, trial, be as-in no on suchoath, can

guilt.presumptionraising any of Such com-whatever
proofifplaint evidence;in and no ofeven readcannot be

produced,guilt the would neces-were accusedthe offact
sarily discharged.be

may a writ of'while outaccused, arrest,The in sue2.
a,inquiredcorpus, and into beforehave the causehabeas

presump-rjudge in which the rules ofor case samecourt;
pursuedgeneral methodand the same must bearise,tion

committing objecta is to-in court. Theas trials before
question whether theheld in to theview,be determine

discharged. Iftrial,held for- o>rshall beaccused shall be
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guiltshowingthe tacts his he willestablished,be then be
grandtrial,held answer on a or to of ato await the action

jury. appear byshowing probable guilt,If no hisfacts
testimony,competent dischargód.he must be

brought to mecourt,Until a case be before the it seems
proper, jurisdictionto not within the court,be or of the

adjudicationuponto enter an of orthe constitutional
binding partyaforce lawof under which the stands
charged.

question, myA ofdecision insuch wouldview, be
judice.coram non

only necessaryIt to applyseems be to the rules above
givenforth to aset case to render the conclusion arrived

at clear and It true,certain. is in case the court should
upon legal question, proofenter the in ofthe absence of

question,the violation of the law in and thatdetermine
the law wasunconstitutional, the accused of wouldcourse

discharged.be But should the court arrive at a different
conclusion—that the law was and inconstitutional full
force—whatthen would the court to %be constrained do

proofforce,The law is in full but there is no of its viola-
tion. There is no evidence ofthe court the viola-before

by presumptiontion of lawthe the noaccused, and of
guilthis can arise from the fact that he is accused before

competent authority.a plain dutycourt of The of the
simply dischargecourt would be althoughto the accused,

againstthe decision of the court were the onaccused the
only judgmentinissue raised the case. If the of the

byanycourt not tois be affected in manner the decision
simplyissue,of the it is an atnot and aall,issue such

authoritydecision would of nobe force or whatever.
by questionThe true rule which to determinewhether a

judice judice,is coram or coram non is Ifthis: the
judgment byof decision,the court would be affected the

way accordingone or other,the to the then thedecision,
46



Rodriguez. of[TermPasteEx722
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judice, ought to decided and;and bequestion coramis
highest the Statecourt of becomesof theasuch decision

authoritative.
by anot affectedjudgment the case would beinIf the

no matterjudgment same,would thebethedecision—if
might suchquestion decided—theninvolved bethehow

proper at coram nonquestion issue isall,nobecomes
authorityjudice, of noa would beand such decision

whatever.
constitutionalitymy opinion, ortherefore, that theIt is

applicantunconstitutionality lawof the under which the
charged question indrawn in this casecannot bestands

justify inthe courtfacts are woulduntil such shown as
holding lawthe betrial the in the eventover for accused

opinion Mr. Jus-and valid. In thisheld constitutional
concurs.tice Walker

overruled.Motion of relator

that the counsel forJ., respon-P. announcedOgden,
the evidence.would withdent proceed

Attorney,Trigg, a McDon-District called as witness
purposejustice county, offor theald, chief of Harris

proving who that hethat the was testifiedfictitious,case
theaffidavit and the warrant forfilled out a blank issued

prepared the affi-relator;of did not know whoarrest
processRodriguez” in thedavit; had written “Antone

paid“Joseph;”by and afterwards substitutedmistake,
moneyexpenses from Sheriffhis own to Austin received;

money due him from theHall, it was on account ofbut
county Taylorthought that heaffidavit;A. wrote theK.;

returning(witness) onhad of his andoffice,been out
weight;paperaunderthe affidavit on his deskfound

charged againstnothing thethat the matterhe knew of
relator.
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This informed the whilevoluntarily court,witness on
there were in thestand,the that others court room who

could the truth of theprove charge against Rodriguez.
unknown to theThese were district orpersons attorney

associate counsel. On their nameshis thebeing given,
after withconsultingdistrict the de-attorney, committee,

clined to examine them.

McAdoo, that theJ., remarked case was a curious
one—the State desirous not toseemingly being theprove
relator ofguilty the while the friendscharge, of relator
furnished who,witnesses willthey say, hisprove guilt,
but that the court would not trifledbe with. aAfter
short among J.,consultation the P.judges, Ogden, or-
dered the district to call theattorney witnesses whose
names had been and to them.examinegiven

The witnesses named were Charles a citizenWilson, of
African descent, Wm. House and John Limas, both Mex-
icans.

Charles thatWilson testified voted inRodriguez the
second ward at Houston at the election held on the sec­
ond 1873;of December, witness voted Mex­twenty-nine
icans, who were taken him fromby Austin to Houston
for the of inpurpose sawvoting Houston; Rodriguez

invote the fourth ward in aHouston; certificate,had
which he handed, ballot,with his to thetogether man at

box;the was hired to come to Austinballot for voters
a Mexican namedby Geronimo.

House lived ;Wm. in Austin voted at the election in
Houston atonce; saw vote late atelectionRodriguez

twice;Houston witness was told to comeby Geronimo
here and testify.

in inAustin;John Limas lived voted at the late election
Houston vote twice at that election.once; saw Rodriguez
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introduced—The State then

at lateGavin, who testified that he was theH.W.
had to Mc-Harris remarkedcounty; Judgeelection in

the that hadafter election relatordaysDonald some
had so on over theinformed;beentwice; lookingvoted

afound that had cer-books, Rodriguezregistration
thatfrom the andward,tificate of secondregistration

that ward;voted in the listhe had thought polling
he voted in other than thewould if secondanyshow

afteron or Saturdaymade theward; complaint Friday
noaffidavit;a case onwanted toelection; they get up

information;him onone selectedRodriguez;suggested
a of Sheriffthat was notwould Rodriguez deputyswear

in other capacity;him someHall; bemight employed by
in Rodriguez.the certificate was name of Josephissued

of theMcGowan, Houston, pollingJustice produced
thewere in evidence byof that whichlists city, placed

ofby countythat direction of the HarrisState; grand jury
he had examined and found the name of Rodri-lists,the

a at the election.recorded voter once lateas butguez
the courtbyDe then orderedNormandie, clerk,the was

to examine lists.said poll

askedMall, State,a witness for the wasP. asW. sworn
corpus;if he a writ of habeashad written the forpetition

He claimedand if when he had done so.so, and where
re-andhim,that anhis asprivilege attorney protected

he bethatto counsel askedfused answer. The State’s
Thefor contempt.to answer or committedcompelled

from answer-ruled that thecourt witness was privileged
ing.

that againstSabin testified proceedingsbeforeJudge
Federalin thehe in onwas Houston businessRodriguez
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heard thecourt; ofillegal voting discussed.Rodriguez
then remarked there a ofHe was theway consti-testing

of the election law writ ofbytutionality corpus,habeas
which it thebeforebring directly Court;would Supreme

towanted for his advice;but he be went home topaid
Galveston, and A. J. Hamilton towriting Houston for as-

he was asked to come andsistance, assist, and didup so.
Question State. Who %fee, Sabinby pays your Judge

I will ifAnswer. answer the court so directs.
The court that thedecided answer was a one.privileged

P. De clerkNormandie,W. of this court, had ex-
amined the lists for Houston for thepolling election held

the ofon second December, 1873. He found the name of
once;but it on the listRodriguez for the secondappeared

505;ward, and was Ho. was the last but one on the list.

was at theJudge McGowan fourth ward theduring
election,of the late today prevent illegal wasvoting';

careful and did not seevigilant; voteRodriguez there.

Thompson isHenry sheriff of Harrisdeputy county;
at the fourthwas stationed ward to look after Mexican

thevoting; diddischarged duty not Rod-faithfully; see
vote there.riguez

court,The on the evidence being closed, announced
that discussion would be allowed on of lawevery question

inand fact involved the case.

A. J. for relator.1Hamilton,

1 re-,by byarguments stenographicThe made counsel were taken down
porters generalin The interest felt at the time in the case ren-attendance.

desirable;report counsel, exceptregreta full and we none of the Messrs.dered
Spencer, responded request argumentsLong and have to our to furnish their

imperfectly reportedclosing argumentMr. Hamilton’s is onfor insertion.
portionaccount;, opening argumentof his could obtained.this and no be
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Attorney, response.Trigg, for the inState,B. District

argued followingWalton, State,for the theM.W.
propositions:

havingsuggestion thatbeen filed this case is ficti-1. A
essentially juris-of that this court has nonature,ortious,

try joined in ato issues such case.diction
real,be and not then anotherfictitious,2. If the case

already jurisdiction subject mattertaken of thecourt has
person prisoner.of theand of theinvolved,

competent incourt,for this the due admin-It not3. is
jurisdiction greatato take of consti-law,of theistration

corpus.question a writon the trial of of hateastutional
cognizance questiona in-4. will not take ofThis court

constitutionalityvolving law the be-of a unless samethe
necessarily, imperativelydirectly, and involved.comes

primainspection papers aan of the case5. On facie
charging againstshown, the offar as a crime lawsis so

prisonerthe re-concerned,State is and should bethe
obtaining jurisdiction of themitted to the court first sub-

person prisoner.ject and of the of thematter
prisoner toremanded the court from6. The should be

ap-of while itissued; because,which the warrant arrest
(if proceedingpaperspears the thefrom the face of be

objectreal) of is to releasethat the the relator obtain his
custody, of theit manifest from the confessionfrom is

openattorney,throughparty, in truecourt,his that¡the
object proceeding not to release theand real of this is

prisoner, opinionan from court abut to extort this on
necessarilyquestion involved, and atthat is not most

collaterally.only arises
sought by proceedingtoIt the relator in this make7. is

corpus of a ofwrit of habeas work the office writthe
quo done,and because the con-this cannot bewarranto;

directly, by anytending parties or fairfor officeare not
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court,intendment,or before this either inlegitimate per-
or by attorney.1son

A. Terrell, State,for the referred toW. the anomalous
theof on the onecase,presentation showing, a de-hand,

nial the State that had everby Rodriguez voted twice at
athe late andelection, admissionpersistent theby pris-
had,oner’s that he whocounsel claim Ms discharge solely

on the that the election was thatground the Stateillegal;
had not to show that thepermittedbeen arrest was not

simulated, areal, but and fraud theupon court’s juris-
;diction that the law officer for the State first appointed

ivho had(Mr. Spencer), theinvestigated charge before
the had withdrawngrand when refusedjury, permission
either to the alleged fraud orinvestigate thedischarge
prisoner.

It is true, haveyou facts before but howyou, testified
to ? I notwill oncomment the oftestimony the misera­
ble creatures on theplaced stand order ofby the court,
who to theirtestify own whileinfamy toattempting make
a Twocase of them inagainst Rodriguez. Houston yester­
day—in Austin to-day—accidental bystanders, listening
to in aproceedings conducted whichlanguage they could
not understand! How came ?here Whothey brought
them? came IThey without andprocess, insay, my

ofthat none theplace, counsel the Staterepresenting
knew of theireven existence until werethey onplaced
the stand at the of Justice McDonaldsuggestion and by
the order of this court. were contradicted theThey by

book andpoll by McGowan and HadJudge Thompson.
our for totime fraudapplication the thisexpose upon

1 by procure reportareWe informed Mr. that he the ofcould notWalton
argumenthis stenographer,the forfrom and could therefore furnish itnot

argument able, pointsinsertion His dis­here. and of thewas exhaustive
cussed.
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court’s been wejurisdiction allowed, would have been
better to both theexposeprepared mysterious appearance
of these witnesses and theirstrange perfidy.

The executive and of thelegislative departments
for theirState, providing succession, enacted and ap-

the law under which the late election wasproved general
It aheld. is of thealready of the times thatpart history

inof that aTexas,the condemnedelection, bypeople
admin-of over thousand the Statefortymajority present

a few their andWithin Governordays repre-istration.
will meetelect here to their functions ofsentatives perform

fail thenso,If from cause should to doany theyoffice.
a forbe without constitutionalTexas would government,

theofficial term of Thirteenth has expiredthe Legislature
of the and if the elec-Constitution;by express provision

which are now it wouldvoid,tion act beyou considering
that the anot State is without law to elect afollow, only
Governor,and but without a toLegislatureLegislature

enact one.
facts areIn the of these asked toyouface pronounce,

the late election unconstitutional—tocorpus,habeason
in and,co-ordinateofficial succession departments,offcut

it, toveto can destroyaccomplishfar as your judicialso
It is idle to the fact that thedenygovernment.the State

the for the relator obtain-is,of counsel bywhole purpose
ato maketo them,in this case favorablea decisioning

theand to sustainstrong enoughbroad enoughplatform
Federal reconstruction.of anotherfootstepsadvancing

know that is the objectof Texas suchthe childrenEven
of this proceeding.

circumstances, tounder anyhave jurisdiction,If you
of a electionthe constitutionality generalondetermine

of co-ordinatefor the successionto providewhich seeks
ofthe able argumentI deny—thendepartments—which

can-that youconclusiveWalton,Mr. seemsassociate,my
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ofI the thecase; but rightit in this placenot exercise
otherand uponLegislaturetheir Governorto electpeople

ina aofthan the semi-colonpositiongroundand higher
orthe capriceand aboveclause, judgmentconstitutional

thechosen bythe representativestribunal exceptof any
people.

to de-in his effortsme that the adversary,It seems to
has left noth-court,of thisfine the honorablejurisdiction

I submitthe sufferance.by yourfor people excepting
deter-this State cannotofthat the judicial department

intheof an successionthe electionvalidity affectingmine
bythat conferredbeing•co-ordinate departments; power,

of the govern-on the branchlegislativethe Constitution
awithoutthe judiciarycannot be exercisedment, by

toof destructive representativeusurpation powerflagrant
.government.

into this case isThe be obtainedsoughtjurisdiction
of forcourt,the and thisto organization powers■foreign

Ita and not a pro-'it political judicial inquiry.proposes
the ex-and determine the manner ofto intoinquireposes

toof ofthe the reservedsuffrage,ercise by rightpeople
who arelaw-makers,to elect their andthem Governor

of two other and■clothedwith the possession independent
government.of the•co-ordinate departments sovereign

ofThe 2d Article the after theConstitution, dividing
intoof three anddepartmentsdistinctpowers government

“aeach to ofbody magistracy,” pro-separate■confiding
of ofthat “no or collection persons, beingvides person

of these shall exercise any power prop-une departments,
in the in-others,either of theattached to excepterly

herein permitted.”stances expressly
Article “Each house shall3,Section 15, provides,

own mem-and of itsof the elections qualificationsjudge
bers.”

4th Article of the Constitution3d Section of theThe
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provides by Legislature,for the ascertainment the in-
joint ofsession, who has been elected andGovernor, that,

determining question,after this by“he beshall declared
speaker, Legislature,the under the direction of the to be-

Governor.”
judicial power Legislaturethen, isHere, vested in the

legalityto ascertain and determine the theirof own elec­
tion, and also that of the Governor. Ho board of can­

mightaction madeintervenes,vassers whose be the sub­
ject judicial as in inrevision,of theWisconsin, case of
Attorney-General departmentv. tow: a ofBars­ but the
government pronounces pro­on own andexistence,its

yourGovernor. isclaims the warrant of author­Where
ity revising youfor its % If none afteraction have its

pronounced,judgment upon principleis lawof canwhat
jurisdictionyou undertakingbyinvade its in toadvance
legalitydetermine the of the election at which both it

departmentand chiefthe of the executive were chosen?'
youIf I am answered that also the lawconstruemust

determining rightsin of ofthe a restrained hiscitizen
sayliberty, question politicalI one,then a or onethis is
legislativedepending on inand that alldetermination,

adopt,uniformly antag-such the nevercases andcourts
legislative department.onize, the theconstruction of

(In support followingpositionof this the authorities
Peters,were cited 711;and 6 12on,commented viz.:

Peters, 13520; Nation v. The StatePeters, 419;Cherokee
Georgia,of 5 Rhode20; Massachusetts,Island v.Peters,

Barclay12 Peters, 736, Ves.,v. 3. 3737; Russell, 424;
Sumn., 270; How.,Scott v. 5 v.Jones, 374; Williams

270;Co., Sumn.,Suffolk Ins. 3 v. 7Borden,Luther
Cooley’s Law.)Howard, 9; Constitutional

support my position,But in further of that the courts
considering political question antagonizein a will never

always adopt legislative-pronouncedbut will thethe of



Rodkigüez. 731PauteEx1873.]

theArgumént for State.

of Chief Justicefound the opinionwill bedepartment,
& Elam Neilson,in Foster v.1829,indeliveredMarshall,

ofthe Court theIn that casePeters, Supreme308.2
aof citizentherefused, upon applicationUnited States

toa construction the oftreatytoland, givein a forsuit
thatthe groundits own uponjudgment,Ildefonso upon

andone,was a political adoptedthe involvedquestion
the construction. Chieflegislativewithout questioning

are-“If whichthesesays: departments,Justice Marshall
of the whichnation,with the intercourseintrusted foreign

and maintain its interestassert against foreign powers,
of dominion ahave asserted overunequivocally its rights

of it in andwhich is which it claimscountry possession,
á theunder has acted"on the con-treaty—if Legislature

asserted,thus it is in its own thatstruction not courts
is to hethis construction denied.” And again, he says

“the is more a than aquestion political legal question,
and in ofits discussion- the courts the country must re-

the will of thespect pronounced Legislature.”
trueThe distinction abetween inquestion its-political

andcharacter one before theoriginally cognizable courts
(Con-I take to be this: that wherever, by the terms of the

stitution, is confided to thejudicial orpower executive
legislative departments, every question which can arise

its exercise ais one all otherregarding political ; ques-
tions the ofdeterminationinvolving claimed are-rights

thefor judiciary.
well as deriveCourts as their fromLegislatures origin

the and if that instrumentConstitution, be to ansuperior
act of the it andalso limits theLegislature, prescribes

of the courts. If the ofterms thepowers by Constitu-
tion the election of the and theirpeople’s representatives

announced,to be andGovernor is ascertainedjudicially
another and not thenby department, have-by you, you

no more to entertain of that-right original jurisdiction
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than had the money and whothosequestion, changers
sold to their vocation indoves the otherply Anytemple.
■ ofconstruction would ofyour violate thepowers genius
our and inflict a fatal stab on the freedom ofgovernment
the people.

Chief Justice in LutherTaney, v. Borden, approved­
—ashas done other court in theby everybeen since Union—

­"Mott,the doctrine of Martin v. aThat whenever statute
a toto be exer­gives discretionary power any person,

ahim in his own of it isfacts,cised certainby opinion
rule of construction that the constitutessound statute

judge of ofhim the sole and exclusive the existence those
facts.”

theis letter ofveryThe constituted theLegislature by
election; andthe exclusive-Constitution of theirjudges

theto their claim to overpowerit is no answer exclusive
■ yet and thisassembled,to that notsay havetheyquestion

decide onexercise andthereforemay jurisdiction■court
• of the election at which were chosen.theythe legality

in Rhod­States,of the UnitedThe CourtSupremee
thatMassachusetts, decidedPeters, 736, 738,v. 12Island
thebe byse mustper political adjusted“A question

tounless agreedof the government,political department
and in thea Constitutionas judicial question,be settled

inThe doctrine was announcedfor.” sameso provided
of these12 520. theLee, Peters, authorityv. WillGarcia

■ in-and of thebe the constitutionalitycases disregarded
■ in the veryhonorsby yourcoming government prejudged

and Governor arehour when the people’s representatives
%to their officialassumeassembling functions

if whichLet us the thisfuture,contemplate jurisdiction
to isyou youare invited assnme exercised. Suppose

on the that the late electiondischarge groundRodriguez
the thewas cannot control ofillegal; you Leg-judgment

andelect,islature which will assemble, inaugu-.organize,
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willThe various officers electrate a countyGovernor.
commissioned, noand it to foreseerequires prophetbe

athe of of thousandthat under auspices fortymajority
will' and enter on the of their-they qualify discharge

we have aduties. whichNow,official statute pro-
of who thefor the those assumeimprisonmentvides

functions of office to which are not entitled.public they
You of and the districtwill, course, consistent,be

will enforce willconstruction. We thenjudges your
have the of a Court thespectacle Supreme filling prisons
with of co-ordinate fromofficers Governordepartments,
down—this court the soleremaining surviving-representa-

of the intives the State.powersovereign Contemplating
asuch if Icontingency, honors,me ask in thepardon your

aof who oncelanguage distinguished jurist presided
here, “Who takes care that the are exe-laws faithfully
cuted, the orGovernor this court? administersWho

’1the the orGovernor this court fgovernment,
aUnder of assuch construction the adver-your power

claims, what would to om-sary be lacking complete your
except the submission of the ?nipotence, Whatpeople

more than ? Ihad the Roman Triumvirs thisauthority
it to the of their Tribunes,will not vastcompare power
the word could annul the de-“veto,”who, by uttering

;of the for here their ifSenate,crees butstoppedpower
to late electionthe voidjurisdiction beyour pronounce

veto the and in the same de-conceded, you law, breath
its-thestroy bylaw-making power rendering impossible

succession.
I have to from theshow, alreadyauthoritiesattempted

read, that the courts never or the-anticipate antagonize
of a in itslegislative perconstruction sequestion political

1 Roberts, Tap CompanyChief inJustice Houston and Brazoria Railroad
Randolph, Texas,v. 24 317.
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but I havecharacter, omitted to call honors’ atten-your
one oftion to case undoubted whichauthority, I trust

will inbe answered ifyour decideopinion, you to exer-
cise and thejurisdiction, electionpronounce illegal. The
•very now made inargument ofsupport your jurisdiction
was made in The v. 13People Mahaney, Mich., 492. It
■wasthere contended by counsel that the inLegislature,

on the election and■passing ofqualification its members,
not adoes sit in tojudicial capacity determine what the

law sit under theis, but law to it asonly apply judicially
the courts to theexpounded by facts before them. This

in anJudge Cooley, clear and con-argument opinion
answers as follows:vincing,
a“It is sufficient answer to this that whileargument,

■theConstitution has conferred the general judicial power
■of the State the courts andupon officers therespecified,
are certain of apowers naturejudicial which, theby

instrument,same are conferredexpressly otherupon
or officers;bodies and them is the toamong power judge

of the elections andqualifications, returns of members of
the The terms thatLegislature. showemployed clearly
each inhouse, acts in a anddeciding, judicial capacity,
there is no inclause the whichConstitution empowers
this or other court to review their action.any The houses
are not ‘inferior courts’ in the sense of the Constitution,'
but, as legislative are vested with certainorganizations,

decision,of final for im-powers reasons which are clearly
perative.”

of aAnd “The ofagain: the electionquestion legal
member is a of law andusually question compounded

and thefact, house must Ifboth.necessarily pass upon
thewe have to review the in one wepower case,decision

inhave all. If we can correct their construc-erroneous
tion of the law, we have the same to correct anypower

-erroneous decision returns, orupon major-qualifications
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Constitution,ities. It is sufficient for us to that thesay
has not conferred on us this jurisdiction, and whether the
decision made is or weright shall itwrong, leave where
it left the lawhas been fundamental of theby land.”

willHo one toyour on thequestion power consti-pass
of all acts of thetutionality Legislature, those ofexcept

thatwhich is thebody by Constitution made the exclusive
for the of.judge purpose succession,its and inproviding

the other cases confided to its discretion. Ho argument
neededis the thousand casesupon which proclaim your

to declare a actgeneral power legislative unconstitutional;
their authority illustrates no issue here. I contend not

the general foragainst but thepower, exception—against
your absolutism—that the is all,Constitution over and
that it and under itby the notLegislature possesses only

but andoriginal exclusive insupreme jurisdiction passing
on all questions the of ainvolving elec-legality general
tion at which members were chosen.

Constitutional LawCooley’s has been much inquoted
of the of honors tosupport power your on the con-pass

of thisstitutionality thatelection; authority againstis it.
That author 41:says, “Itpage follows, therefore, that

governmentof the•every anddepartment official ofevery
at•every may, any when adepartment time, toduty is be

performed, be to arequired of consti-pass upon question
tutional construction. Sometimes the case will be such
that the decision when made frommust, the ofnature

be conclusive,things, and to nosubject orappeal review,
however erroneous it inbe the ofmay otheropinion de-

orpartments other officers. The first of these classes is
where by the Constitution a particular isquestion plainly
addressed to the ordiscretion of some one de-judgment

officer,orpartment so that the interference of otherany
officer,or with adepartment view to the substitution of

•its own discretion or in thejudgment of that toplace
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the haswhich Constitution confided the woulddecision,
and intrusive.” He alladds that in suchbe impertinent

“the rule must which thecases makes decisionprevail
’ “Thefinal.’ same 133:high authority says, Therepage

certain matters which eachare house fordetermines itself
in to whichand its decision isrespect conclusive. It-

own itofficers, etc.;chooses its decides on the election
of its ownand members.”qualification

The theauthor,same ofadopting language Judge
37:Missouri,of “StateBates, says, page constitutions'

of thethe do notpowers rulers,measure but meas-they
of therights constitution,ure the What is agoverned.
its % Itand what are is easier to tell what itobjects is

what it is. It not the of anot than is commu-beginning
the ofnor it is not the foun-origin private rights ;nity

tain it is not the cause oflaw;of but consequence per-
and it no to thefreedom;sonal political grants rights peo-

is~bul the creature their power—the instrumentple, of
It istheir convenience.” the creature of the people’s-of

and areyou but creatures of thepower, Constitution
which limits your in the whichpower sentence con-very

itit,fers when declares that “no or collection ofperson
of one department, exercisepersons,” being anyshall
attached to in the in-another,power properly except

“hereinstances It eachpermitted.’’'’ makesexpressly
house the of the election of its andjudge members,

itwherein does to theirexpressly invadepermit you
that or theirpower by anticipating revisingjudgment

action ?
In Legislaturefor theclaiming exclusive jurisdiction

over all such I a doctrinequestions, but as oldproclaim
as the British House of Commons, and which has been

themaintained by for over three hundredEnglish people
either fromyears against every assault, the crown or the

Yourcourts. honors will find by Hallam’sconsulting
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History England1 nearlyConstitutional of that three hun-
years ago, reign Mary,dred very jurisdic-in the of the

you bytion which is claimed for the relator’s counsel
Chanceryhere, was claimed for England,the Court of

successfully pertainingand exclusivelyresisted as to the
ofHouse Commons.

byIt first claimedwas the crown that one Alexander
legallyNowell was not aelected member of the Commons

countyfrom the of who hadNorfolk, but nevertheless
recognized body.by Speakeras a thatbeen member The

of the House of Commons received orders from the
“ signify majesty’s displeasureQueen to to them her that

thing impertinentthe House had with abeen troubled for
only belonging charge"them with,to deal and to the and

appointedofficeof the Lord Chancellor, whom hadshe
judgesto with countyconfer the about the returns for the

according justiceand toNorfolk,of act therein to and
right.” royalHouse,The in pro-defiance of the order,

appoint a reportceeded to committeeto examine into and
reportedthe of the election, whocircumstances the whole

opinionwith their thatcase, Nowell should retain his
“they thought proper inquireseat; that had not it to of

theywhat thoughtthe he had done,Chancellor because
prejudicial privilegeto theit of the House to have the

bydetermined thansame others such as were members
though they verythought reverentlythereof; and of the

places,judges, yetChancellor,Lord and in theirsaid in
they judgesthis case took them not for in Parliament in

unanimously adoptedthis House.” The House the re-
port, and allowed Nowell to retain seathis “as allowed
by judgment by judgmentthe of this House, and thenot

2judges.”the Lordof Chancellor and

1 21851, p.4, Dewees,American edition of Vol. 181. 393.
■47
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Englandin tobeen madeeffort has sinceone otherBut
a House oflegality an at whichelection,ofthemake

cognizablequestion before theachosen,wasCommons
King’s speechreign I., the toof JamesIn thecourts.

rights,gave a of theirrise to vindicationthe Commons
command, theyinprepared which as-at the House’s

explicit language,respectful but inboldnesswithserted,
question,1jurisdiction overof their thisthe exclusiveness

jurisdictionKingcontroverting ofof for thethe claim the
TheyChancery. maintained—the

rightprivileges are theirand liberties“1. That their
goods.very lands andthan theirno lessmaintenanceand

impairedthem,they witheld fromcannot be“2. That
wrongapparent whole state ofto thedenied, withor but

the realm.1
everand hasrecord,a court ofThat their House is“4.

so esteemed.1been
properis soleThat of the“6. the House Commons

election ofand thejudge such-writs,the of allof return
belong free-without which theit,as toall memberssuch

theycause,”were-not entire.” “Whatdom of election
your Commons, watch overhave to ourproceed, “we,

The-prerog-all men.untoprivileges is manifest in itself
daily grow.easilyprinces may Theand doofatives

part,subject at an-ev-for the mostprivileges are,of the
by good providence care,They may, anderlasting stand.

by muchrecoveredbidpreserved; are notlost,but oncebe
disquiet.”

Englandjudgeking inday no orto thisFrom that
question the courtsjudicial beforeas adared to treathas

of Commonsa Houselegality at whichof an electionthe
•rights ancestors,of ourtheIf weresuchwas chosen.

fearlessly their tradi-asboldly maintainedasserted and

1 Hist., 1030, Pety’s Parliamentarium.from Jus.Path
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veryright throne,of and inunder the shadow thetional
jurisdic-royal order which claimed thisdefiance of the

yourjudges, upon pretense jurisdic-for the what cantion
legislativeprivileges bodyinvade curtail like of ation and

to-day, solemnly by awhich are secured to it written
‘‘Truly rights? was it said thatconstitution our once

disquietandlost are not but with ifrecovered much
they byusurpedcan the fact that are alost, court instead

kingof a afford %consolation
attemptedI have to show that courts,the in an un­

daysdecisions,broken series of from the of Chief Jus­
Georgiatice Marshall to case of Statethe of v. Stanton,

upon questions perdeciding politicalin which are se in
adopttheir character, and follow the construction of the

political department—that jurisdiction ques­the over this
tion is people,here,not but elsewhere, because the in
making languagetheir inconstitution, wrote it down so

‘£plain all it,that must that eachunderstand house shall
judge qualificationsof the elections and of its members.”

do,It will in saynot the face of these to thatauthorities,
charged dutyis passingthis court with the of on the con­

stitutionality Legislature.of all acts of the
governmentpowersIn the division of the of somechecks

placed They powerwere also on the courts. have no to
usurp destroythe orfunctions the ofexistence co-ordi-

government.nate branches of the
government, suffering yes-If the Federal ofinstead but

terday ship-loada of citizens,her who were seizedunder
flag high byher power,on the seas a third-rate and mur-

sightwithout formdered of in coast,trial of our had de-
avenge outrage,towar theclared her courts,would while

navy thunderingher was on the ocean in vindication of
flag, corpus plea justher entertain on habeas a that no

occurred,cause for war had or decide that none in their
judgment questionsNo,—becauseexisted? these were
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by judgment an-to the ofthe Constitutioncommitted
beyondplaced thedepartment, and the ofother control

byjudiciary. sergeant-at-arms thethe beShould ordered
Representatives and holdHouse of to in confinementseize

indignity youan the in-House,a member for to could
corpusquire confinement,ofon habeas into the cause his

judgmentreversing the of the release theHouse,and,
“may punishprisoner house mem-? eachNo,—because

expeldisorderly Shouldfor conduct.” the Housebers
arbitrary unjust, couldact,their however anda member,

thoughsubject your judicial inquiry;ofthebe.never
despotic flagrantly wrong,might whichandaction bethe

by expel-representationdeprive whole counties ofwould
judge ofling who the Housemembers,their shallbut

byjudgesthey—for this also are made exclusiveit? of
the Constitution.

single can dawnIf one case be from the earliestfound,
jurisprudence anyuntil in courtnow,of whichAmerican

Legislatureillegal an aever act under whichhas held
I willunder a ours,and Constitution likechosen,was

gov-theory ourthat I have the ofadmit misunderstood
Legislature general electionhold theIf the canernment.

members,by seating courtthisits andlaw constitutional
passing elec-in theoncan construe it as unconstitutional

awill toofficers,of cease betion other the Constitution
anarchy.of The ab-of and aorder, become bondbond

power now,a the untilcourts,of claim of forsence such
long period through partisan strife,mucha andfor so so

distinguishedagainst its exercise. Abe conclusiveshould
jurist alreadyin a in 13 Michi-said, case commented on,

“ power passLegislaturegan, of to on its electionThe the
judgment thatfinal and conclusive.” If their settlesis

youquestion, not for them-it settle it for as well asdoes
country and dis-? two finaland the there beCanselves

by separatequestion andjudgments the twotinct on same
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in Ratherone government?departmentsindependent
intend to forever thebeyonddid not the placepeople

tothe their rightand executiveof the judiciarygrasp
to those depart-by denyingelect their representatives

andthat Thus,all discretion over question?ments
aheard freethroughcan their voice bethus only,

ballot.
constitutionsThis of the existed beforeright people
theand in all wherevermade, Englishwere has ages,

be surren-is been valued too tohighlylanguage spoken,
to the discretion of however pure.dered any judges,

Constitution,inchecks and our buttalk ofWe balances
whichawould the check on judiciarywhere partisanbe.

will, theto thedesiremight perpetuate, against popular
invade theexecutive,a if may pro-rule of party they

ac-in advance itsand nullifyvince of the. Legislature
own ?its electiontion concerning

1867,as late as deeplyofCourt Michigan,The Supreme
inintermeddlingofdanger judicialwith theimpressed

“Theto this matter:regardsaid inelections,general
to madenot bethe oughtof political departmentsaction

the courts.”of beforeinquirythe subject
of Woodbury,the Judgeis languageStill more pointed

I from 7readBorden.of Luther v.casein the great
ofever think making“If the shallpeople20:Howard,

controversies, wheninarbiters politicalsupremejudges
them, atnoramenable tonor frequentlyselected by,not

theirinconsiderationssuch variousto followliberty
willtheyto mere questions,as belong politicaljudgments

their own invaluableone ofand losethemselvesdethrone
but surely—in this way—slowly; building upbirthrights

and one morein the Republic,new sovereign powera
elective oli­at than the worstleast,in theorydangerous,

ofin the worst times.”garchy
in fullwason this pointWoodbury’s opinionJudge
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accord with the of willas beopinion Judge Taney, seen
7 of volume.on samepage

I will excused for abe honors of factreminding your
one,not adverted tobefore that haveby any namely, you

men amore than most direct interest in thepersonal
are It is known to all that thequestion you considering.
amendmentsconstitutional the benchincreasing supreme

and the tenure of office have ratifiedyour beenchanging
at the late election. amendmentsthe Theseby people

official I willexistence, and bedirectly youraffect par-
the that will imitate theyoufor beliefdoned expressing

and andof Lord Thurlow Ellenborough,examplepure
anot, reflection,without due pronounce judgment against

in which be so interested.the you might directlypeople,
of Texas since the surren-Three times have the people

theyestablish Onceder to civil government.attempted
to a condition ofthe Federal powerwere remanded by

if we believe theonce,territorial vassalage; may eloquent
their a mil-were defrauded of choice byadversary, they

and now he himself leads the van incommander;itary
the third and the more insidiousassault, byattempts,

construction,of to stifle thejudicial againapproaches
a of anarchy.voice and Why,substitute reignpopular

theof the ofvery .represent-on the eve meeting people’s
shown to test this %is this hasteatives, strange question

the counsel of assume theupondoesWhy Rodriguez
?facts the of a These are questionsposition prosecutor

allwhich can answer.
now inas much of social orderas theBy blessings

earth, byare the man can enjoy upondearestjeopardy
I well themuch to consider judg-so askearnestly you

is toare to render. Your province pre-ment aboutyou
Let notand not to anarchyserve build up, destroy.

order, andtake the and violence quietofplace supplant
must,inclination, youWhatever besecurity. may your
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the existence of theat claimed.least, jurisdictiondoubt
in the name of the ask tome,Let resolvepeople, you

is inas it to their Dodoubt, your duty do,that favor.
Texas,ofand from the whothis, people have been sorely

a ofwill voicetried, gratitude whichgo up should be
honors anymore to thanyour benefit that canpleasing

from theto borders ofbeyondcome this State.yon

for the State.1Flournoy,Geo.

Sabin, inC. forB. relator.response,

Hamilton,A. also for relator,2J. stated that a good
deal had said aboutbeen to oust thetrying incoming

itwhen was well known that theLegislature, court had
overno the orjurisdiction qualifications ofeligibility

of that body, each housemembers thebeing ofjudges
of ownthe its members; that thequalifications court

to ofgowas not out its to oneway say solitaryexpected
aboutword the with toelection, who is electedregard

who isand not. You are'called on to decide whether
it an for ais offense to vote twice at anperson election'that not valid. Heis then that Section 33 of Ar-argued

of the Constititution,ticle 3 ofinstead in conflictbeing
6with Section of the same inarticle, was perfect harmony

it;with that the theframers'of Constitution were not re-
to furnish thequired andmachinery provide the mode of

holding elections, and that no election could heldbe un-
less the had made lawsLegislature theproviding mode

1 FlournoyMr. argument,made an inable which he contended that the
question, political one, powerwas a denying passand ofthe the court to on

regretlegality generalof athe election. We his failure to furnish it for in-
sertion.

2 having insertion, theyMr. Hamilton failed furnish his forto remarks are
publishedreported stenographer’s report.as athere time fromthe
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conductingof butelections, not under unconstitutional
laws.

questionThe jurisdiction;before the court is not one of
yourthe case is in necessity;hands argu-there is no for

ing question youthe jurisdiction.as to whether can take
may questionThere be a sometimes as to whether an-

priorother jurisdiction,court pris-cannot have and the
oner remanded back to that court. But what would be

corpusthe asense of writ of habeas if this were to be
merely arriving% expeditiousdone It is an ofmanner at

anyperson guiltya decision as to awhether is of offense.
questionWe raise no as to the officerwho issuedwhether

illegallythe writ for the arrest of our client was elected
jureor henot; was at a aleast de if not deofficer,facto

irregularitycomplain anyWe do notofficer. of in the
complain thatwrit nor in the form itarrest,of we dobut

chargea a not ex-discloses of violation of law that does
opposing prisonerist. The counsel that the be re-ask

county; your knowmanded to Harris honors wellbut
destroy object. of writ ofthat that would the the habeas

corpus.
the which hadHe then reviewed various cases been

attempted-by opposing to show the en-counsel, andcited
analogy the theof them and case beforetire lack between

up argument :his as followscourt, and wound
successfully argumentsI theI think have answered

jurisdiction. question juris-regard ato It is not ofwith
youryou, prac-whatthat is it is as todiction before but

mayyour you maymaking orto In decisionstice is be.
you enlargeyour-reasons, you proper.give Ifas seenot

prisoner by us,grounds claimed ofon the coursethe
you enlargeyour if do notunderstood;reasons are but

countrybar and toit seem due to the thehim, would
your given.should bethat reasons

gone of theother side outsideG-entlemenon the have
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question, attention toand called our theirconstitutional
overwhelming expressionmajority, the50,000Democratic

consequencesgravepeople, and the•of the will of the
expressedlikely opposing will.that Arefromto arise

tryingpurpose or Re-of the Democraticwe here for the
publican questionparties before the court as to? Is the

partystrongest I% to make such anwhich the Wereis
myargument, inhead wereI should bow submission

your stop even fine me.me,to rebuke andme,honors
somebodysurreptitiously, hurtI am here tosaid to be

may Iwho elected. do not know what effecthave been
may per-upona have the cases ofdecision in our favor

recently ? know,I and I care littleelected. do not assons
fearlessly myI I I doknow,as know. If did should'•duty premises.in the

My closelywarcourse since the has been scrutinized
myseverely publicand I am not ashamed ofcriticised.

during by single vi­record that time. I have never a act
byany of Iolated oath office which wasconstitutional

powrer.with The failure to reconstruct thisinvested
theyinState 1866 has been attributed to but cannotme,

my charge. solely gen­lay to It is the fault of thethis
mycharge. theywho make the Had totlemen listened

advice at that not have hadtime,•earnest the State would
again. theyto reconstructed over But would not heedbe

They thought they everything in their ownme. had
governmentI thehands. told them that the of United

leg­would not allow them in their conventionsandStates
rightsdisregard trample uponto and the of freeislatures

preventedAmerican citizens. I could not have the inter­
government Ithe national had the ef­ference of made

I.the of ten thousand such men asfort, nor could voices
by peaceopposingare that the ofWe told counsel so­

societyciety thatcase,is in of thisinvolved the decision
disrupted.danger being civildisturbed,in of Doesis
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government hinge uponin this State the confinement
enlargement myor of client% 1 think mostnot; assur­

edly charged opposingnot. I am with disturbing:and
gentlemen partisan past,,these and their friends in the

they say againand now I am purpose-­here for the same
my patriotism gentlemenI do innot take lessons from

mob,in of a stylingwho, 1861,were members mere itself
by forty per­a State whichConvention, was called about

gloried overthrowing govern­and which insons, the State
tearing flag.down thement and United States I never

■ myfought against flag country.the of didNeither I
foreignin a in &Mexico,learn those lessons underland,

carpet-bag Emperor, who was afterwards shot for inter­
fering rightswith the constitutional and of aliberties free-­
people.

my public myThere is not an act of life that children-
always,need blush for when I am at rest. I athave least

country.loyal my beginningto In the of con-been the
gave question myand I thefusion trouble honest consid-

having integrityand decided ineration, favor of the of
pathnation, that this,the from time to wherever the of

dutymy unfaltering step-Iled, have trod it with an
byyour chargedAs to indirectthe interest honors are

opposing having ques-counsel with in the ofdecision this
they sought appealtion, it seems to me that have to to-

your timidity, yourto cowardice. I am thatBut satisfied
gentlementhe who fill this honorable are men—bench

physically, morally—whointellectually, will scorn such
unworthy flings duty regardlessand do their of all out-

influence.side
that;society disrupted,You are told that will andbe

decision,anarchy yourand revolution will iffollow,
argument.in accordance withshould be our It would

gentlemen equallywell thesehave been been solicit-had
years ago societypeaceaous few about the of and the-
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mightdisruption government.of the allWe now be-
happier. argumentsmuchbetter off and Suchmuch

theyacome too late from such source. are whoWho
producewill ofthis state chaos? A few officerswhoare
keptto out of abe office for few weeks or even months»

to aIs this sufficient cause for abe revolution ?
placed militaryare toldWe that we are to be under

hope deprecate government.Ilaw. not. I that form of
enoughhadhave of it,— much,We and too could it

governmenthave been avoided. The of the United States
thing. placenohas desire for asuch It will never take

people bring uponin this State unless the of the State it
theythemselves, as did once Ho manbefore. labored

people' military gov-harder than I did to free fromthis
certainly try bring uponIernment, and should not to it

again. provides “Congressthem The Constitution that,
republicanguarantee gov-each ashall to State form of

government;military yet,ernment”—not a and when
by gentlemen saythis is invoked weus,section threaten

military they pay high compli-them In awith law. this
government.ment to the United States Should a violent

mightplace governmenttake feel calleddisturbance the
upon opportunityinterfere; it will not anto but seek to

military government byimpose upon But fol-Texas.
lowing maythe advice of violent leaders it becomeneces-
sary government lay heavy uponhandfor the to its us.

anxiety. nothingwill like-I no cause for There besee
onlylapse government. At it willmost,a of State the

a-delay perhaps Itof not more than twobe months.
meetingmight postpone Legislature.the of the But this

yourquestion Youis not honors are to decide. havethe
nothing any questions orto do with of thesewhatever

yourconsequences. You are to the case beforedecide
anyaccordingcourt to the law and the withoutevidence,

involved therein.reference to the interests of individuals
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it will notJ. We trust be thatWalker, questioned
itsinvestigated,.this case has been aspatiently import­

in it be,viewed demands.ance, any light may
corpusThe writ of habeas under our lawof issystem

itssomewhat functions. arepeculiar in We notperhaps
lawleft to common rules or definitions.entirely

of our code have en-The framers directed who ispenal
whenwrit,to the it be resorted and into,titled whatmay

manner under it are to be con-judicial investigations
ducted.

in the case at and the of thebar, court,powersIts scope
of almost through-the able discussionhave been topics

trial. Had our own carefullythe entire reportsout been
examined, this have beendiscussion might greatly
abridged.

claimwith modesty,may, becomingThe benchpresent
followed inmerit of beatenhaving paths.the

all theOur have establisheddistinguished predecessors
of in likeboundaries this courtnecessary jurisdictional

ParteEx Parte 26 ExTexas;(See Coupland,cases.
Blumer,v. 27The State Ex ParteSparks;Mayer;

In these cases the constitutional ques.­Texas.) gravest
theof one or more acts of Con­thetions, validityaffecting

Ques­and decided.were discussedfederate Congress,
broughtlaw of werenationstouchingtions also the

under discussion.
militarywerethat these relatorsThe circumstance

theduringwere decidedand that the casesprisoners,
iftheir authority,will detract fromwar,late civil not

de-havefound to beenexamined andare carefullythey
Moore,Bell,Wheeler,and ascided menby juristssuch

Roberts and Reeves.
of our ju-thefurtherBut, questionexaminingbefore

the casenature ofrisdiction, what is thelet us inquire
before us.
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otherintroduced the StatebyHad no evidence been
of and the return,than the affidavit for the warrant arrest

announced, a of thethe as of majorityit was opinion,
underentitled to his discharge,that the relator wascourt,

afterBut2426, immediatelyArticle Paschal’s Digest.
aof witness was putannouncement this opinion,the

whoState,stand the the issuedto-wit,the by judgeupon
who to the court that the witness who-warrant,the stated

themade the affidavit and had been courtbeforebrought
other wit-attachment, was and also severalpresent,by

truth of theevidence would thewhose establishnesses,
It then thethe relator. becamecharge brought against

were calledof the court to see that these witnessesduty
and examined.

he an officerthat wasThe first of these witnesses stated
of Hous-in of in the citythe votersregistrationemployed

he a ofand that he issued certificateton, registra-thought
held on the sec-election,tion to the relator to the lateprior

that after the electionDecember, 1873;ond of shortlyday
in to detect illegalhe had interested himself endeavoring

Houston,at at the ofcitywho had voted the pollsvoters
hundredhad ascertained that six illegaland that he

at those by broughthad cast polls' personsvotes been
that hefor that hadthe railroads purpose;there over

a of Harrisnot residentthat the relator waslearned
which is.Austin,he at ofthat lived the citybutcounty,

with the re-that inTravis and conversationin county,
that hethe witnesshad admitted tolator, he virtually

thein of Houston on second dayhad voted twice the city
1873.December,of

stand,thewere then uponThree other witnesses put
state ofwho testified to the sameanother,after aboutone
twenty-a ofthat the relator was one of companyfacts;

hadwho to the electionnine Mexicans, shortly previous
thatAustin, theythe railroad fromtaken down overbeen
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might they,and of them,vote at that each hadHouston,
precincts cityseen the relator vote at two different in the

day December, 1873,of andof Houston on the second
by once,the relator had voted his own namethat but

they bycould not tell what name he voted the second
time.

apparently purpose breakingState,The for ofthe
the evidence of these witnesses,down introduced the-

tally poll precincts,or books from the differentsheets
showing the number and of thenames voters who cast

dayontheir ballots at the ofsecond December,Houston
bylists1873. These were identified" a witness of most

respectable deportment, testimonycharacter and hisbut
identify tallynowent further than the sheets,to without

proving they kept.correctly Theythat had been were
inspected bynevertheless the clerk of this court, who

appearsthen testified that the name of the relator but
any poll testimony, thoughonce on of the books. This

important, nothas established the nor removedinnocence
probablepresumptionthe of ofcause from the mind the

court.
theHad relator then no other he would not bedefense

opinion enlargement,in of-entitled, court,the the to his
glad opinion inwe are that this has concurredand been

by of the able as wellState,at least one counsel for the
for relator.as the counsel the

the now to his en-But relator claims that he is entitled
largement he has law of thebecause violated no valid

point gravestTexas,ofState and this is the of contest
by"beforethis court. is theIt denied the counsel for

ques-that the toState court is authorized thisdetermine
tion, and we are told that we not decide whethermust

man not,this violated the law because, forsooth,has or
might byasuch decision as be the wouldrendered court
anarchy deny legalthe State ininvolve and the existence
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governmentof a co-ordinate branch of the which has the
paramount right question.to thisdetermine Much of

argument point strangelythe inon this must sound the
lawyers, judges argu-ears of and statesmen. But the

apparent sincerity, pointment is made with such and the
boldly,raised so that we will not it inassume to settle our

by authoritylanguage, opin-own more ablebut than our
might regarded.ion be

following elementaryThe extracts from the ablest
andwriters most authoritative sources must settle the

•question jurisdiction belongs, andto whom this whatever
may beingregret questionbe at on aour called to decide
thought gravefraughtto be with the whichresults have

pointed argument repeatedlyinout the so andbeen so
eloquently, we are not unmindful of the fact that this,
though unpleasant duty may be,an it is one which our

uponandoffice our oaths devolve us.
whoThose administer the co-ordinate branches of the

obeygovernment para-alike andare sworn to defend the
people,mount law. The in their law,fundamental have

¡required any questionthis of ofeach one us. In in-
volving right property, especiallythan ano more of but

question involving liberty,personalain we should be
.grossly duty pointderelict in we towere fail to out and
administer the law itas is.

adoptedThe Constitution of State,our ordained and
people, paramount everythe law,is the to whichby

Legislature-other law or enactment of the of the State
Legislaturemust subordinate;be and when an act of the
questionis in conflictwith Constitution,the and the is

brought any properin case,before us real itand is our
dutybounden to declare it so. But it has been insisted

by tryingthe feignedState’scounsel that wewere a issue,
and that the relator and his counsel have made themselves
guilty gross suingcontemptof a inof court out andthis
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are tothis unable detectutterlywrit. Weprosecuting
are tocase,in this and we alike unable findfraudany

for thethe justification charge.slightest
of adultwitnesses, all men haveage, deliberatelyFour
this court on the trial ofthemselves before thisperjured

no inthe case is real. The is less itscause, questionor
that involved in ofthan the charge felony.gravity

alluded to the evidence inhave more particularlyWe
done,we otherwise have thatthan thismightthis opinion

inat rest the thetestimonybe forever set bymaycharge
case.

andof our ourthe jurisdictionquestionBut touching
ais of orfelonythe relator guiltyto whetherdecideduty

authorities, remark­the firstfollowingwe shallnot, present
onelection,which the late heldif the law underthating

6th,1873, thein conflict withDecember,of isthe second
then actConstitution, theArticle of theof the 3dSection

Constitution, andwith theit conflictsso far asis void in
at election for byany providedrelator has not votedthe

the crime withand is not ofState, guiltylaw of thethe
must andlegalThe election beiswhich he charged.

to of the statute-­a the penaltytovalid subject party
Williams, Maine,,25State v.(Thevoting.against illegal

tonot show. it is enoughfor bribery“In an action561.)
thethat defendantandfacto,was held dean electionthat

occasion;on thatan electorwho voted asa personbribed
6v. Lamb,(Reedshould beelection proved.”a regular

6 H. &; N., 75.)Exch.,L. 452­N. 29 J.Jur., S., 828;
thefrom Commentariesextractfollowing lengthyThe

its20, has appropri­Section1,Kent, Vol.of Chancellor
here, think, everymust, satisfy profes­and weate place

mind:sional
Par-that thein the English government“The principle

in the Unitednot prevailliament doesemnipotentis
toobjectionif constitutionalanythere beStates; though,
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a it is with us as and asstatute, absolute uncontrollable
flowing sovereignpower anyfrom thelaws ofunder form

government. inBut this and in all other wherecountries
designating powersathere is written constitution andthe

legislative departmentstheduties of as well as of the other
government, Legislature mayof the an act of the voidbe

being againstas the Constitution. The law with us must
place,conform, in the first to the ofConstitution the

States, thenUnited and to the subordinate Constitution of
particular infringe provisions-its and if itState; the of

justiceeither, it is farso void. The courts of ahave
right duty bring everyand inare tobound law to the test

regardof the Constitution, and to the Constitution, first,
of the United States, and then of their own State, as the
paramount Supremeor everylaw to which inferior or de-

power regulationrivative and must conform.
“The Constitution people, speakingis the act of the in

originaltheir defining permanentcharacter, and the con-
ditions of the social alliance and; there can be no doubt

pointon everythe us,with legislativethat act of the
power contrary to meaningthe true intent and of the

absolutelyis judicialConstitution, null and void. The de-
partment proper power governmentis the in the to deter-
mine whether a statute be or notbe constitutional. The in-
terpretation or construction of the Constitution is as much

judicial requiresa andact, the legalexercise of the same
discretion, interpretationas the or construction of a law.

justiceTocontend that the obey requisi-courts of must the
Legislature,of antions act of the appearswhen it to them

passedto have been in violation of the Constitution,
superiorwould be to contend that the law is to the Con-

judges rightstitution, and that the had no to look into
regard paramount.it and it renderingas It would be

power Legislature greaterthe of the prin-than that of its
cipal, declaring onlyand thatbe the will of one concur-

48
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department of theand co-ordinate subordinate au-rent
Constitution,under the was over thethorities, absolute

competentdepartments, accordingand to control,other
gov-pleasure,will and the whole fabricto its own of the

onernment and the fundamental laws which it rested.
uponattempt imposeto restraints the ofTo exercise the

legislative power fruitless, ifwould be the constitutional
any power governmentprovisions left without in thewere

guard and enforce them.to
necessarilypowers“From the mass of vested in the

Legislature, sovereignand the active and nature of those
Legisla-powers; from the numerous of which thebodies

composed, popular sympathiesture' is the which it ex-
bydependence upon people,cites, and its immediate the

frequent periodical it thatelections,the means of follows
governmentlegislative department willthe of the have a

constantly actingsuperioritydecided of It isinfluence.
society, agitatingupon greatall Ihe interests in and its

constantly swayed byhopes and fears. It is liable to be
keeppopular prejudice passion, it is difficult toand and

injurious uponpressing weight theit from with constitu-
rights privileges departments.tional and of the other

judiciary, byindependent gravity,“An venerable its its
deliberatingdignity with se-wisdom,and and entireits

peculiarlyrenity is fitted for the exaltedmoderation,and
duty tryingexpounding the and the va-of Constitution" only bylidity by is the freeof statutes that standard. It

power justice enabledof this that courts of areexercise
every govern-protect partrepel of theassaults, and toto
community,every from unduement, and of themember

rights.upon their charteredand destructive innovations
legalaccordingly principlea in thebecome settledIt has

belongs judicialcountry,-polity it to theof this that
everyduty,rightpower, and to declarea matter ofas

Legislature, in violation of themade Constitu-act of the
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of null and void. Theit,or oftion, pro-any provision
doctrine, and the manner in which it hasof thisgress

established,and isbeen discussed of notice. Itworthy
in Thehas been examined and itsvery ably Federalist,

solidity by ;vindicated unanswerable itarguments but
was until the 1792 that itnot seems to haveyear received

case,a Inconsideration. burn’sHay whichjudicial came
thebefore the Circuit Court of United States for the dis-

York, 1791,trict inof New theApril, judges proceeded
with the utmost and caution to declare andelicacy act of

ministerial duties to the circuit.Congress, courts,assigning
to be unconstitutional. The court laid down the position,
that cannot toCongress constitutionally theassign judi-
cial duties which are notpower any strictly andjudicial,
that the act in was notquestion theobligatory upon court.
But they nevertheless proceeded, and exvoluntarily gra-
tia., as commissioners, to execute the duties of the act.
In Pennsylvania and North Carolina the circuit courts
of the United States within those districts heldequally
the act not them,binding upon because the Legislature
had no or toright topower assign them duties not judi-
cial but; were notthey so as theaccommodating Circuit
Court of New forYork, declined to actthey under the
law in any capacity.

“In 1792, the Supreme Court of South Carolina, in the
case of Bowman v. Middleton, went further, and set aside
an act of the colony asLegislature, being com­against
mon and theright ofprinciple Charta, for itMagna took

theaway freehold of. one man and vested it in another,
without any orcompensation, any previous toattempt
determine the right.

“They declared the act to be ipso void, and thatfacto
no oflength time could itgive validity. This was not

astrictly question fromarising any special provision of
the State Constitution; but the court proceeded upon
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great principles supportthose fundamental which all
property, sup-government andand which have been

by many judges Englandposed in to be sufficient to
regulationsthe of an act of Parlia-check and control

ment.
power judiciaryin which the“The next of thecase to

disregard being repugnantaor aside forset statute to
JudgeConstitution, was one that came before Pater-the

Philadelphia, April,in 1795. He theat assertedson
authorityduty paramountof court and the of thethe

remarkably language.in clear and decidedConstitution
Pennsylvania,ana of act of which heThat was case

binding.and Heto unconstitutional not insistedheld be
fixed,was certain and and con-that the Constitution

permanent people,the will of the and was the su-tained
power Legisla-preme paramount to oflaw and the the

only byand could altered theture, be revoked or author-
Legislatureity that the the creature ofit;that'made was

and owed to theConstitution,the its existence Constitu-
powerstion, its the andConstitution,and derived from

they willit,all acts must be to or else beits conformable
void.

question arose before the Su-“The afterwardssame
Lindsaypreme v.in the case ofCourt of South Carolina,

Leg-power of theThe and theCommissioners,Charleston
necessary public pur-private propertyto take forislature

freelyposes, public anddiscussed;for a street,as was
question,though equallyjudges on thedividedthe were

party towas entitledit a case in which thewhether was
alsocompensation, entitled heldwho held him sothose

inoperative untilandunconstitutionalthat the law was
judges exercisingcompensation inThewas made.the

authority onlyhigh to be the administrators.claimedthat
thepublic void, not becauseand the law waswill,theof

legislative power,anyjudges buthad control over the
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people in thewill of the declared Constitu-because the
representativesparamount ex-to that of theirtion was

pressed in the law.
byWhittington it inPolk, decided, 1802,“In v. was

greatMaryland,general of with andcourt clearnessthe
Legislature repugnant to thean act of thethatforce,

righta toand that the courts hadvoid,wasConstitution
question,it void. thiswhen was so Hithertodetermine

seen, was confined to of the Stateas we have some
courts, ánd to the or circuit thesubordinate courts of

Marbury (1in v. Cranch,United States. But Madison
131), subject broughtthe was under the consideration of

Suprenie of the United athe Court and receivedStates,
dutypowerclear and elaborate discussion. The and of

judiciary disregardthe to an unconstitutional act of Con-
gress any Legislatureor of State were in an ar-declared
gument approaching precision certainty ato the and of
mathematical demonstration.

question,’“‘The said Chief Justice “‘wasMarshall,
repugnantwhether an act to the Constitution can become

deeply interestingland,a law of the itand was one to the
powers LegislatureUnited States. The of the are defined

by pur-and limited a written Constitution. But to what
pose may anythatis limitation if atthose limits time be
passed government? The distinction a with lim-between

powersited and if doabolished,unlimited is those limits
persons they imposed,not andconfinethe on whom are

obliga-prohibited equalif acts and acts allowed are of
legislativeanytion. If the notConstitution does control

Legislature mayrepugnant thethe alterit,act to then
theory everyby ordinary ofan act. TheConstitution
forminggovernment the fun-Constitution,with a.written

paramount thatand law of must benation,damental the
Legislature repugnant to the isan act of the Constitution

oblige themIf it cannot the courts andvoid,void. bind
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giveto it effect, for this would tobe overthrow in fact
theory,what was in opera-established and to make that

province dutyin lawtive which is not law. It is the and
judicial department sayof the to what the law is, and if

two laws opera-conflictwith each other to decide on the
oppositiontion of each. if theSo, law in tobe the Con-

apply particularstitution, and both ato case, the court
must either decide the case conformable to the law, dis-
regarding conformablythe orConstitution, to the Consti-

disregarding supe-the Iftution, law. the Constitution be
Legislature,rior anto act of the the courts must decide

conflicting theybetween these and;rules how can close
eyes onlytheir on the Constitution and law ?see the

great question regardedmay finallyThis be as now set-
interestingand Itled, consider it to be one of the most

points liberty,in favor of constitutional and of the secu-
rity property country, judi-of in this that has ever been

’”cially determined.
The learned commentator cites numerous decisions in

affirmingthe different States the doctrine, which we think
unnecessary particularly.it to torefer

quote further (Chap. 10)from DwarrisWe Potter’s on
acknowledgedStatutes and Constitutions, a work of

merit:
“It is tobe observed, in this connection, that the Con-

havingstitutions, National and State, established these
departments,separatethree assigned byhave also each,to

implications, powerstrue distinct and andduties; from
objectstheir distinct functions and the committed to

necessary implications,them, there are also the which
grown maxim,have into a that forbids each of them to en-

upon powerscroach the and duties of each of the others.
departments degreeThese are inco-ordinate to the ex-

powers-delegatedtent of the to Each,each of them. in
powers, independentthe exercise of its ofis the but"other,
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isdone either the other.by uponall rightfully binding
supreme them,is over all of thebecauseThe Constitution

it itwho ratified have made so. Consequently, any-,people
which be and which is unauthorizeddone,may bything

it, unlawfql. v. 18 How. S.Woolsey,is U.(Dodge R.)
The is certain and fixed it contains;Constitution the per-

will of the and the lawmanent is of thepeople, supreme
It is to the of theland. powerparamount Legislature,

revoked or altered theand can be thatonly by authority
made it. The and thelife-giving principle death-doing

must from the hand.stroke same What areproceed
? of the Constitution;Creatures owetheyLegislatures

to the derive theirConstitution;their existence they pow-
ers from the Constitution. The Constitution is the work.

themselves,of the inor the will theirpeople original,
and Lawunlimited is the work orsovereign capacity.

will the inof their derivative andLegislature, subor-
dinate The one is the work of the creator, thecapacity.
other of the Thecreature. Constitution fixes limits to the
exercise of andlegislative theauthority, prescribes orbit
within which it must move. The Constitution is the sun of

system,the around which all execu-political legislative,
tive and bodies must andjudicial revolve; act ofevery
the to theLegislature Constitutionrepugnant is abso-

void.lutely
“ There is an inherent and difficulty inpractical always

withinconfining power boundaries. Thisproper is emi­
true innently to andregard legislative judicial duties

ourunder All andsystem. history shows theexperience
of todisposition legislative bodies disregard private

and to the limits of thatrights overstep ofdepartment
Nor is it withoutpower. that theexample judiciary,

itwhose is so toduty declare when laws are improperly
and inunconstitutionally enacted, have, turn, in aacting

of at the ofspirit jealousy encroachments the Legislature,
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sphereoversteppedsometimesalso duty;their own of but
infrequent,these have been and less conflict has resulted

perhaps anythan systemunder other that has ever been
Experiencedevised. contemporary practiceand in the

juducial powerofexercise confirms the idea that the
framers intended that there should abe constitutional

giving efficacymethod of provisions.to constitutional
What, for upon legislativeinstance, would avail restrictions
po­ without some enforcingconstitutional mode ofwer
the byobservance of them? The several theStates,

prohibitednational doing varietyareConstitution, from a
things,of imcompatiblesome of which are with the inter­

principlesof the with good gov­others theunion,ests of
prohi­No man willernment. sensible believe that such

always regardedscrupulouslybebitions would without
power judiciariesof the nationalthe effectual or State

power.and theto restrain correct infractions of This
power possessjudicial negativeamust direct on unconsti­

Legislatureslaws,- or thetutional remain unrestrained
humanely speaking, omnipotent.and,

principlewho controvert the“Those that the Constitu-
paramountin aconsidered, court,is to be as law,tion

necessity maintainingto the ofreduced that courtsare
eyes upon onlytheclose their Constitution and seemust

verydoctrineThis would subvert thelaw. founda-the
all written constitutions. It wouldof declare thattion

*

according principles theorytowhich, the and ofactan
entirely practicegovernment, yetis is invoid, com-our

obligatory. Legisla-It would thedeclare that ifpletely
expressly forbidden,do what is such act,shallture

realitynotwithstanding express prohibition,the is in
giving Legislature practi-It would to the abeeffectual.

omnipotence,real with the samecal and breath which
powersprofesses to restrict their within narrow limits.

declaringprescribing andlimits,It is that those limits
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it toat that thus reduces noth-be pleasure;may passed
the ondeemed improvementwhat we have greatesting

ofwritten Constitution—wouldinstitutions—apolitical
America, wherein written constitutionsitself be sufficient

reverence,with so much forviewed rejectinghave been
the construction.

“ cannot the prescribedthe Legislature overstepWhile
in theConstitution,contained the judi-bounds of power

limited, and are confined to theis also theycial power
whether laws do violateanyof ascertaining givenduty

It for the or the execu-is not judiciarythe Constitution.
to whether the has-Legislatureinquiretive department

of the or thethe government, general prin-violated genius
man,of or the of or whether theseliberty, rightsciples

or whether theexpedient, onlyare wise but Legisla-acts
the the funda-byhas transcended limits prescribedture

law.mental
York,“In court of the State of New in thethe highest

itcase of v. declaredSurley (20 Wend.),Cochran Van was
‘ it inthat was constitutionalonly express provisions

theand temporarypower, controllinglimiting legislative
and lawa by paramountwill of majority permanenta.

anation,of the thatthe wisdomsettled deliberateby
of courts of jus­and solid for the authoritysafe ground

enact­any legislativecould found to declare voidtice be
this wouldment. of authority beyondAny assumption

tooplaceto in the hands of the judiciary powers greatbe
or for thesecuritytoo either for its ownand undefined

”of private rights.’protection
which hasLimitations, beenConstitutionalCooley’s

of thiscited the on both sides case,counselliberally by
“ judicialandthe rule The legislativeas follows:states

ofare co-ordinate of the equaldepartments government,
of itseach alike in the exercise properisdignity; supreme

actingand or whilefunctions, cannot, indirectly,directly
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the limits of its be toauthority,within the con-subjected,
other,or of thetrol without an unwarranta-supervision

that other of which, by theassumption by powerble Con-
is not conferred it. Thestitution, Constitutionupon ap-

the of but it does notpowers government, makeportions
one of threethe subordinate to another,,any departments

thewhen trust committed to Theit. courtsexercising
may legislativedeclare enactments unconstitutional and

cases,invoid some but not thebecause isjudicial power
in or to thesuperior degree dignity legislative. Being
to declare what lawthe is in therequired cases which

them,come before must enforce thethey Constitution as
law,the aparamount whenever legislative enactment

in withcomes conflict it. In highthis author-exercising
the claim no areity, judges judicial supremacy; they
the administrators of If anthe will. act ofonly public

void,the is held it is not theLegislature because judges
overhave control the butany becauselegislative power,

act is theby Constitution,the forbidden and because the
of whichwill the is therein isdeclared,people, paramount

to that of their representatives in law.”anyexpressed
the note on 168,In this learned(Chap. 7.) authorpage

to a number ofrefers authorities which be con-large may
make' nosulted. We other for the introductionapology

theseof extracts than that are taken fromlengthy they
most authorities,the incontrovertible and better illustrate
law thanthe we should find ourselves doable to were we

our ownto employ language.
attach the to agreatest possibleWe fairimportance

of thisunderstanding branch of the case. have beenWe
loudly warned and it isagainst judicial usurpation, our

to theshow that we has beenduty ground mostoccupy
held those whose we are tobyably light follow.proud

thg,tIt has been said no of theportion historypolitical
of mankind more full ofis instructive on thislessons
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in-faction,ofmore striking proofor containssubject,
dominionunder the singleof Statesand miserystability

Italian .re-than that of theassembly,an uncheckedof
andinroseThey splendorthe middle ages.ofpublics

and West-the fall of the Easternin betweensank gloom
a un-had singleRomans. Theyof theern empire

as-Theseassembly.and unbalanced legislativechecked
of libertyrobbed the peoplein successionrapidsemblies

intheand ended republics disgrace.
2,4 anWallace, isMilligan,The of Ex Partecase

to cited'alreadybe added thosewhichauthority may
faras to show how courts arefrom our own reports going

in constitutional questionsauthorized to determininggo
con-corpus.in a habeas In this case theonproceeding

an act of was inof calledstitutionality Congress question
and in conflict withof March was held to be(Act 3,1863),

that of which thethe Constitutionprovision guarantees
of trialright by jury.

It with much and can-abilityhas been apparenturged
dor that it is the of this court to remand this case toduty

ofthe of the who issued the warrantjurisdiction judge
a ofthat court thearrest, having acquired jurisdiction

with-case to our own. This would comeprior argument
than amuch if to a court no moreforce addressed having
of thebut 157(Art.common law the statutejurisdiction;

must ex-Penal out our WeCode) plainly points duty.
to must exam-it;amine the writ and attached wepapers

and if evi-ine into the of thecauselegal imprisonment;
it to examine andoffered,dence-be is our duty weigh

that evidence and determine the case accordingly.
:106,inWilmot, saysChief Justice his opinion, page

“ it;factsThe writ is not framed or toadapted litigating
of thea of theis short way opinionsummary, taking

disclosedon a matter of where facts arelaw, thqcourt
in situationand it the case the as-admitted; exactlyputs
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imprisonment broughtfor false had andif an action been
justify im-forth thehad set the facts tothe defendant

plea.”plaintiffprisonment, the theand had demurred to
Corpus, page quoting the of292,on Habeas caseHurd

says,Hovey Wife, 7 where it isBlackf., 559, thatand
maylaw,sufficiencytest the of the return in ittodesired

prisoner,dischargea hason motion to the whichbe done
a the return isof demurrer. On this motioneffectthe

“ Denman,to true. The said Lordreturn,”beconceded
necessarilyEng.36 C. mustcase, L., 237,“in Watson’s

particulars uponappearedtrue in all thatasbe received
present stage, sufficiencyinthe which its alone isit in

gowe, as toshown,But before are boundexamined.”
iffurther, offered,evidence than the examination ofbe

demurrer;on if areoffered,the case evidence be we
only theto consider it. In this case we not havebound

discharge, presents lawmotion for his which therelator’s
if welaw,case as on demurrer at common butof the

practice froma motionthe anomalous ofhave somewhat
- byaccompanieddischarge prisoner, ato thethe State

from State couldadvance,counsel in that thedeclaration
against regardedno the relator. But we havecaseshow

duty to the case for ourselvesour bounden examineit as
impartialobject or than a fair andno other motivewith

proceed to thelaw. nowof We shalladministration the.
pro and conof the authorities referred toexamination

proveargument. questionTo nsthat the beforein the
political, jurisdictionpurely and one over ouris which

7al.,etextend,not the case of Luther v. Borden•does
grewHoward, referred on. This caseis to and relied2,
placepolitical struggle which tookout of the unfortunate

yearin his-in Island the 1842. The case moreRhode is
legal, legal principleimportantas was de-torical than no

Therecided in it which had not decided.beenbefore
struggle political partiesa thewas two of whichbetween
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cognizance. The action was one ofcould not takecoiLrt
fregit,quare pleastrespass to which certainclausum

alleged, wasIt was that there an insurrectionwere filed.
govérnment State-­to the of theof men in arms overthrow

by government,military that, in offorce; defense the
Assemblyby of themartial law was declared the General
abettingplaintiff aiding in­and thethat the wasState;

trespassesat com­that, the time the were;surrection
was martial law,the State under and the defend­mitted,

Company Infantry, inin 4thwere enrolled the ofants
Warren, T.of under the command of J. Child.the town

plaintiff, and,were to arrest theThe defendants ordered
necessary, dwelling horise;if to and enter hisbreak

necessary, they did and enter saidthat it was and break
doing injurydwelling house to search the littlesame, as

possible. pleas general replicationa wasas To these
anand thus issue was tendered. the court-­filed, How,

“say question, ma-not ain : whether orthis case The
adoptjority persons suffrageto voted toof those entitled

judicial proceeding.constitution,a cannot in asettledbe
theof States treatedThe Constitution the United has

placed powersubject political nature,in and ofas theits
government Congress.recognizinga State in the hands of

Congress,existing legislationUnder the of the exercise
bypower entirelyof would be inconsistent-this courts

goodlegislation.” certainly verythatwith These were
profoundlyand we forreasons, such, indeed, as respect,

interfering politicalFederal courts not to settle thethe
quarrels people; wasindeed,of the when caseand, this

alreadyCongress recognized,court,the hadbefore and
governmentexecutive,so had the of Rhodethe charter

upBut the State of Rhode tookIsland. courts Island
question, Dorr,of and W.another branch the Thomas

twenty-fifththe of the the ofwas,leader onrebellion,
1844,tried and of and sentencedJune, treason,convicted
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imprisonment life,"to and hard labor for wasbut liberated
year by amnesty.an.a afterwards act of

passageare to aWe referred in Hallam’s Constitu-
History England, page questiontional of to a200, which

■ reign Mary.arose in the of A writ had been issued for
countyan election in the of andNorfolk, one Alexander

questionNowell had been returned. The arose in the
qualifications. question•■Commonsas to his A serious

then arose between the Lord Chancellor and the House of
right determining qualifica-Commons as to the of the

questionof the member. But this can never arisetions
any presentin of the American States, under their con-

for it never been thatstitutions, has denied to each house
every Legislature belongs rightof the exclusive of deter-

mining qualificationsthe election and of their members.
apprehend intelligent lawyerBut we that no will for one

they paramount rightthatmoment contend have a to de-
constitutionalitytermine the of their laws.

already question perhapsweBut have atthisdiscussed
.unnecessary length. English authorities cannot be re-

question;to to determine this for thesorted reason that
English powerthe Parliament is not restricted in its to

power;laws the is uncontrolled. Parliament,enact with
crown,the concurrence of the has established whatever

peoplethewritten Constitution of BritainGreat have.
They they maythe ifmakers, and, choose,are become

breakers, of the if thisConstitution;the but were done,
we'apprehend popu-that it would atbe the risk of

guardianlar revolt. But Parliament has ever thebeen
liberty,Englishof has from timesecured,and to time,

important Magnamost to GJiarta,the accessions the be-
ginning English libertyof from the crown. But in this
■country peoplethe make and ordain their own constitu-

grant power representativesand no totions, their to alter
■or break them. That under our constitutions each house



Rodríguez.Ex Pabte 767'1878.J

Opinion of the Court.

elections and returns ofis the of the qualifications,judge
far;a never doubted and soismembers, propositionits

a it is concededjudicialnecessarily power,as it implies
all that inThis is is decidedto all bodies.legislative

13 481.Mich.,v.Drake Mahaney,
and the Federal courtsBut that the State courts have

oftheexercised-always undisputed power determining
and their is a factthe of lawsvalidity constitutionality,

number of andcases,the byillustratedfully by largest
the haveThat courts alwaysthe of thehistory country.

isduty,felt this a delicate fully expressedbut,obligatory
in ofJustice the celebrated case Gib­Marshall,Chiefby

9 The case of Fosterv. 2.Wheaton,bons Ogden, page
no in thisPeters,& Elan v. 2 is case.Neilson, authority

of a between two nations is notThe construction treaty
or other.to the courts of one the wouldto be left Spain

of the of Ilde­not the construction treatyhave submitted
nor would the Unitedcourt,to an American Statesfonso

areto a court. These matters but arepolitical,Spanish
toconsent referred commis­jointmutualbysometimes

learned, caseof The Able­lawyers.sions composed of
no for ourprecedentman v. Booth establishes(21 How.)

The arose underin this case. case the fugi­government
a conflict of1850,of and involved jurisdic­slave lawtive

thethe State court of Wisconsin and Circuittion between
did, de­however,The courtof the United States.Court

cade the act constitutional.
369,16 the same wasStrahl, Iowa,In questionEx Parte

inthe court Ex Parteraised which came before Strang,
decided, neither court21 Ohio and wasS., similarly finding

it to determine the constitutional question,necessary
The of a denot involved. actswhich was necessarily

it notand was neces­officer were held to be binding,facto
orjurethe officer acted deto determine whethersary

24 Illinois,Ballow v.17 andWisconsin, 521, Bangs,not.
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are184, to the same effect. But in none of these cases
adjudicate ques-the court todo decline the constitutional

necessarilytion, had it been involved.
v. Halfacre,The case of Smith 6 aHow., Miss., 582,is

peculiar broughtcase.somewhat The suit awas on
Clayton,promissory appearednote, but Mr. who as

appellant, openingfor the incounsel said his toremarks
question presented bycourt,the “The intended to be

Hulingthe record in this case is whether T. orW. James
Mowry judge eighth judicialM. the ofbe the ofdistrict

presentedthis State.” And this was the issue and deci-
by on aded the court ofconstruction the State Constitu-

sayyet verytion, and we must that this looks much like
feigneda case.
In Miller & 3 OhioState, S.,the case of v. TheGibson

may,Thurman remarks: “AChief Justice statute
upon repugnantface,its be to the andConstitution,

regular maytherefore void. No matter how have been
steps by althoughthe which it enacted,was and the

power very seriously yetatwas one time it is nodenied,
longer to doubted thatbe the courts are to treatbound

nullity.” permitteda asuch statute mereás We must be
express high jurist,regard distinguishedto our for this

equally distinguishednow a the Unitedas member of
States Senate.

Courts will follow the construction of a law haswhich
byadopted Legislature, repugnantbeen the unless to

plainsound rules of the of act.construction or letter the
(6 416.) Ark.,In Rison v.Mass., 161,et al. 24 weTarr,

authority adjudicatingfind an for 31,the act Marchof
1873. The court there to in­determined the test oath be
compatible thewith of In Deer­Constitution the State.
ing Company,v. The andYork Cumberland Railroad

very properly upon31 the court thatMaine, 172, held
equity,a bill praying injunctionin an and forfor
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Legislature oughtofan act the notrelief, to be ad­
judged preliminaryon a hearingunconstitutional mere

injunction, and anthe before examination into thefor.
general I thinkmerits of the we should hold thebill.

thing. Wood,In v. 9 Ind., 286, said,same Hoover it is
"­ theWhile the courts cannot shun discussion of consti­

properly presented,questions theywhentutional will not
waygo topics, inout of the to find such nor seek to draw

collaterallyweightysuch matters or on trivial occasions.”
opinionhave announced the same of the law fromWe

during progressthis the of trial.bench this In v.Thorn
Supreme15al., Barbour,Cramer et the NewCourt of

pronounced LegislatureYork an act of the to freeestablish
throughout the Stateschools unconstitutional and void.

arguments uponIt that similarwould seem were used
hearingthe that have in Thebeen advanced this case.

may replied argumentscourt said to have to inbe those
following language maythe and asked,terms: “But it be

majorities govern they gov­are not to % answer,We are to
prescribedonly majorityern in the If the ,wishform.

passage theyof a repre­law,the certain must elect such
pointedas will lawsentatives make the in the mode out

minorityin the TheConstitution. have toconsented be
governed by passedsuch statutes as are in the constitu­

theymanner;tional but have never consented to submit
majorityto such laws as the pollsenactshould at ;the

designed protectionand the Constitution is for the mi­of
against caprices,'recklessnessnorities the prejudicesor of

majorities. In Parker v. The Commonwealth, 6 Barr,
Supreme Pennsylvaniathe Court of held an act of the

Legislature Legis­void,unconstitutional and because the
lature had submitted it to be voted on in certain counties.

Maybury Kelley,In et al. v. Kansas,1 125, the court
say: by plaintiffs“It is claimed counsel for in error,

point bythat the raised the is inferiorinstruction that
49
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right judgeand ministerial officers have no to ofcourts
constitutionality passed by Legislature.of a law athe

undoubtedly object ofis the the instruction. isSuch But
interpretlaw 1 If a court created to lawso,this the must

disregard forming opinions.not the Constitution in its
The is law—theConstitution fundamental law—and must

by justiceas much be taken into consideration a of the
anypeace apparentlyas other tribunal. Where two laws

dutyit the of allconflict, is courts to construe them. If
theythe is irreconcilable,conflict must which isdecide

prevail, exceptionto and the Constitution is not an to this
passedrule of construction. If a law open,were in fla-

grant violation of justicethe Constitution, a ofshould the
peace regard paythe law and no attention to the consti-

provision dutytutional % If plain case,that is his in a is
it less so when the construction becomes more difficult%
If an incapableinferior uponcourt was passingin law of

constitutionality organicthe of legis-the law, well asas
tive waythere manyenactments, would be no to reach

by superiorsuch cases courts.”
original jurisdictionBut we have bar,of the case at

tryand we sit pointed byto the case in the mode out the
PeopleIn 480,statute. The v. 29 theSassovich, Cal.,

say, deliberately bypassedcourt act Legislaturean the
regarded bymust be the courts as it isunlessvalid,

clearly manifestlyand repugnant provisionto some of
the unhesitatinglyConstitution. adoptWe doc­this

go saytrine, and farther, to that, where the construction
anof act admits of doubt, we would solve the doubt in

legislativefavor of the Attorney-­construction. In The
CountyGeneral v. The of Clair,St. 11 Mich., 63, the

court hold an Legislatureact of the unconstitutional,
because peoplesubmitted to the to be voted on. In

LyndLandb et al. v. 44al.,et Penn. noS., 1, other doc­
trine is alreadylaid down than we have thatannounced,
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legislativein judgebodies each house tois be the of the
qualificationelection and of its own members. But no

court legislativehas ever determined that to the branch
government belongs dutyof the rightthe or the of con­

struing expoundingand the laws.
Since the submission of the cause our attention has

called tobeen the matter of Ex Parte Harris, 47 Mo.,
very emphatic against164. aThis is rightdecision the

Supremeof the uponCourt of that State to decide the
constitutionality proceedingof a law on a in habeas cor-
pus. mightThat court have so decided in the absenceof
any statute; but certain it is that the decision is based
upon a statute of that State, for we are told in the con-
cluding paragraph opinionof Legislaturethe that the has
placed prohibition upona the court. But this is not the

proceedlaw byTexas,of wewillas to show a few extracts
opinions alreadyfrom of this court herein referred to.

Coupland,In Ex Parte 26 Texas, which391, was a
corpus Judge says:case,habeas Moore only“The

question in the case for our uponconsideration, and
which the determination of the cause must turn, is as to

legalitythe of the relator’s detention as a soldier in the
army of the dependsConfederate entirelyStates, and this

‘upon questionthe providewhether the act to further for
public commonlythe defense,’ conscript-known as the

law, is We addressconstitutional. ourselves to the con-
questionof the appreciationsideration with a full of its

magnitude importance respectand in publicboth to in-
rights,private libertyterest and the of the citizen and

power government.” plainlythe of the This definesthe
understanding objectand of the learned court. Chief

opinion,Justice Wheeler in says,concurred this and on
page my opinion431 : “It was that the law was consti-

upon groundtutional, and it was this alone that I re-
custody beingmanded him into the of the oflicer. This
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onlymanifestly question properthe to or con-be decided
I excluded allsidered, evidence,” etc.

says, pageBell on “IJustice 407: am not to con-able
judgmentin which has case,cur the been rendered in this

the-reasoning majority sup-nor in of the of the court in
constitutionalityport Congressof the of the acts of the of

‘commonly conscriptthe StatesConfederate called the
I tolaws.’ believe those acts be unconstitutional. The

question greatest magnitude directlyof theis one it is;
believing fraughtpresented for decision and it to with; be
principles libertyvital concernto the of civil andthe most

mygovernment, express opinion.”I forbear tofree cannot
Mayer, re-J.,In Ex Parte 37 ReevesTexas, 718,

legislative power aremarks: “On the two limitations
imposed. powerThe arises from the of construc-first

appliedtion, and is in the and to writtenvested courts
ambiguousall when law or contra-kinds,law of the is

secondly,dictory; imposed bythe theand restrictions
judiciaryand which the mustConstitution, enforce.

powerIf the is it must exercised inrestricted, sub-be
qualificationordination to the restriction. If it is without

any power legislationof thekind, then of is co-extensive
* * * *grant.with the When

power judiciary theinvoked to arrest exe-the of the is
thecution of a law for the that it conflicts withreason

judge and decide for them-Constitution, the courts must
validityagainst law,of a; decision,selves and their if the

proceed ground that thedoes not much on theso law-
authority—though thatmakers have transcended their

may necessarily in exer-the courtsresult follow—asthat
separatejudiciarycising authority ain asthe vested the

government from thewithhold their assentof thebranch
thereby Thisexecution.”and and defeat itslaw, arrest

corpus, grave constitutionala andwas case on habeas
questions brought decision.were under
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our dutymust aswhat we regardthus shownHaving
of thenow come to the discussion pointin this wecase,

of3 the6 of Article of Constitutioninvolved. Section
anddistrictState,“All elections for1869 reads thus:
theofheld at the seatscountybeofficers shallcounty

andlaw;otherwisecounties, provided byuntilseveral
8four from o’clockfor days,openedthe shall bepolls

p. at. of each day.”4 o’clocka. at. until
1873,31,act of March readsof theThe 12th Section

held forin this State shall beall elections“Thatthus:
and the shall be openat each election, pollsonlydayone

p.6 ar.”A. at. to o’clockfrom 8 o’clockthat dayon
the 31st Section of thisis underThe relator charged,
once at the same elec-voted more thanwithact, having

the offensevalid,it the election were makestion, which,
not thanfor lessby imprisonmenta felony, punishable

for more than five years.two nor
Cal., hold thatthe courtHurlburt, 343,v. 5In Dickey

of election.of the everyand are substanceplacetime
wasto a and thestatute,decision relates provisionThis

we called on to construebut aremandatory;asregarded
an election,whetherandprovision, saya constitutional

an which violates thein of act Constitu-held pursuance
a validelection,an istime foras to thetion, holding

vote twiceand if the relator didnot; whether,orelection
inof the denouncedfelonyhe iselection, guiltyat such

law.the
of the3 of Article 5 Constitu-In Sectionconstruing#
Railroad, whereof Internationalin the matter thetion,

“The Courtthus,reads Supremetext of the clausethe
issue the writhave tothereof shall powertheand judges

as bemayand, regulationsunder suchcorpus,of habeas
andwrit of mandamustheissueby law, mayprescribed
ownenforce itstonecessarywrits asother bemaysuch

byarehere separatedclausesthe differentjurisdiction,”
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a and this court thatheld, whilesemicolon; the Consti-
gave original jurisdiction corpus,intution us habeas the

jurisdictionclause must so construed that ourbe in man-
only appellate, regulated bydamus was and must be law.

In 6Section of 3Article we think we have a still
plainer separationthecase of of two ofclauses, one

subjectwhich is to a limitation or condition, whilst the
Legislature undoubtedlyis not. Theother thehave

power provide holding placesto for the elections at
county equallyother than the ;seats but it is thatclear

mandatory, Legislaturethe Constitution is and that the
powerhave no to limit the time within which the elections

must be andheld; Section 12 of actthe of March 31,
openis in1873, conflict with the and forConstitution,

that reason null void;is and and no valid hav-election
ing city countyatheld the ofbeen inHouston, the of

day December, 1873,on secondHarris, the of relatorthe
guilty felony,anot ofis and is totherefore entitled his

enlargement. importance making plainBut the of the
of 6true construction Section of Article 3 of the Consti-

analysis ap-tution demands some of section,the and the
plication of knownwell canons of construction.

principal objectOne in ofwas the mind the convention
adopted,when this was framed and viz.,section the elec­

necessary object—Buttion. two conditions were to this
place veryand Ittime. is natural thethat convention
might regulationdeem it advisable to submit of onethe

Legislaturethese toof conditions the and withhold the
power over the sec­other; and thus the true sense of the

byLegislature may providetion is this: the law the
gov­places where the be but the lawheld,elections shall

givenerning holdingthe time for of an shallthe election
bychanged plainLegislature. importbe a The ofnever
grammatical analysiswords and the of thethe sentences

construction,admit of no other and there is no such
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doubt as would enable this court to follow the legislative
But able counsel haveconstruction. that Sec­thought

3d Article oftion 33 of the the Constitution demands a
construction for Section 6.different The section reads

:1Elections for Senators andthus: Representatives shall
State,be the and shallgeneral throughout be regulated

law.” this sectionUndoubtedly is inby withharmony
Section 6. lawThe regulation by be themay statue law

oftouching the holding and theplaces elections, time
for them the Constitution.given by 4holding Section of

‘‘3Article of the Constitution reads thus : The mem­
of the ofbers House shallRepresentatives be chosen by

the electors, andqualified their term of office shall be
two from the ofyears ;election andday general the ses­
sions of the shall beLegislature annual at such times as
shall be Here thebylaw.” wordsprescribed “general

followed aelection” are by semicolon, and so far the
is but theclause clause ofmandatory; remaining the

section, that it that theexcept provides sessions of the
annual,shall be theleavesLegislature free toLegislature

fix the time of its own andmeetings adjournments. Here,
inthen, section,the same are different andobjects condi­

tions to those together, but inobjects grouped different
clauses. But one of theseonly conditions, and that
found in the section,of theconcluding part is left to leg­

control. Theislative members of the House of Repre­
mustsentatives be chosen theby qualified electors; their

of office is two theterm must meetyears; Legislature
and over these conditions the hasannually; Legislature

of time ofno but have control the theircontrol; they
and adjournments.meeting

thislook at Section and askHow, 6, ques-let us again
“untilif the had intended the wordstion: convention

ofto both clausesotherwise toby law,”provided apply
asthe secondsection,the do not these words followwhy
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wliy theywell as the clause, or,first were not inserted at
theythe the grammati-conclusion of section where could

cally apply to both clauses ? Neither will the ofrules
grammar good compositionnor of provisoadmit of a

placedor condition, at the of anconclusion antecedent
applying subsequentclause, to the clause of the sentence.

Ogden,In the case of v. Wheat.,9 Marshall, C.Gibbons
laysJ., followingdown the aas rule of construction:

“The framers of the peopleConstitution, and the who
adopted employedit, must be understood to have words
in their theysense,natural and to have understood what

applicationmeant.” The of this is sorule andobvious
unnecessary.that iscommentclear

many provisions inThere are statutes which are re-
directory,by merelygarded courts asthe and if sub-

stantially literally,complied thoughwith, not it will be
good; this is notbut the case whereheld constitutional

regarded; theyprovisions are to be are almost univer-
mandatory. (See Cooley’sregardedsally as Lim.,Con.

to.)and referred But we have thatauthorities seen82,
governing placea both timein elections andeven statute

regarded mandatory.and asof the mustare substance be
(5 343.)Cal.,

disciiarqed.Relator

reporter,historian, belongs duty ofthan law therather thetheNote.—To
' with ofmemory the installmentthe of the events connectedperpetuating

pronounced illegal bygeneralat thisthe electionofficers chosenthe State
followed will find it faith-opinion. are not familiar with whatThose who

Digestlengthy of the Laws of Texas.fully in "a note to Pasehal’sdetailed
2, dispatchesnote(Edition 1874, page seq.)et contains theof 1398e TheVol.

President, States,Attorney-General United andthe of the ex-Gov-between
application by militaryDavis, the latter for as-regardin to the madeernor

prevent the executiveoccupyingCoke from office.sistance to Governor
say, in Momay question the court Parte Rod-properly that the beforeWe

politicalpractical judicialriguez final as and not areceived its solution a
question.—Reporters.


