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D. M.cuss the issue further. and TrumanHaggard, supra,See
12 In the theBowen, T. C. 446. of and after consid­light foregoing,

record,the entire we are convinced that theering was ac­petitioner
a substantial the asquiring equity through payments rent.designated

we that arehold such not deductible underAccordingly, payments
section23 (a) (1) (A).

Decision will be entered u/nderRule 50.

Aqualane Shores, Inc., Corporation, Petitioner,a Florida v.
Respondent.Revenue,Commissioner of Internal

May 29, 1958.Docket No. 55278. Filed

W. A. Sheppard, and William A.Esq., Jr., forSheppard, Esq.,
the petitioner.

Q.Hugh forIsley, Jr., theEsq., respondent.

The respondent determined deficiencies in the incomepetitioner’s
taxes as follows:

1950-$7,105. 72
1951-,.- 9,999. 62

19,294.471952-

In view of certain concessions made thepetitioner, questionby only
for our decision is whether the inpetitioner’s basis certain isproperty
the same as it was to its i.transferors, e., $69,291.93.

OFFINDINGS FACT.

of the inSome facts this case have been Thestipulated. stipulation
and the exhibits attached thereto are hereinincorporated and made a

of ourpart of factfindings this reference.by
Aqualane Shores, sometimes hereinafterInc., referred to as the

is apetitioner, whichcorporation was under the laws of theorganized
State of Florida. The filed its Federalpetitioner incomecorporation
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tax returns for the and 1952with then1951, the collectoryears 1950,
ofdistrict director of internal revenue for the district Florida.and/or

At all kepttimes involved herein the its books andpetitioner reported
its income on the the calendaraccrual basis, utilizing year ending
December 31.

Walker Construction isCompany a which waspartnership organ-
ized on January 1, 1948, and was in the andengaged landscaping

business.grading Since its Forrest and hisorganization, Walker
two sons, James L. Walker and Robert sometimes herein-Walker,L.
after referred to as thecollectively equalhave beenWalkers, partners
in Walker Construction each centCompany, peraowning 33%
interest. They have onalso carried the same business under the name
of Walker Developments. The Developments”names and“Walker
“Walker Construction Company” are used eachinterchangeably,

-name to the samereferring threecomposed of thepartnership
15,Walkers. On May 1949, Forrest L.Walker, Walker,James

and Robert Walker, described as copartners business asdoing
purchasedWalker five un-Developments, ofcontiguous parcels

indeveloped land Florida, ofNaples, consisting approximately 1/5%
fromacres, Rust andPhilip his wife at a of Acost down-$69,850.

10payment of cent wasper made and the balance due on the purchase
price was secured by The sale of this was handledmortgage. property

M.Edwin a realby Watson, brokerestate who had held Rust’s list-
sellto foring 6 monthsapproximately prior to the sale to the

TheWalkers. of land consistedparcels oflargely mangrove swamps
and were bordered on the east by Naples onBay and the south by
land later acreated into known asdevelopment Port which isRoyal,
described as “the ne plus ultra Floridaof subdivisions.” Waterfront

inproperty suitable for subdivisionNaples was difficult obtain.to
was the intentionIt of the at the ofWalkers, time the frompurchase

to renderRust, them suitable for subdivision waterfront home-into
sites. ofall this had an elevationPractically land considerably less
than 6the minimum of forrequiredfeet residential use. Walker

had orConstruction later purchased aCompany draglines, dredge,
other equipment developand needed to the whichland, development

included the of ofland,clearing canals, and thedredging pumping
fill into on canals.the land the This ofabutting type developmentof

of canals resultby would in alldredging making practicallymeans
the land “waterfront even that notproperty,” part adjacent to the

at that time aitself, and was novel of inBay type development
south and west Florida it beenhadalthough accomplished on the

Iteast coast. was the Walkers’ intention fororiginal the partnership
the Thisdevelop property. development started byto was the

included the ofand one canalpartnership digging and the filling
of of the subdivision, lots,blocks 27 to 1950.prior 10,January2%
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which, inwere sold theby partnershipthis canalTen lots fronted on
was $20,800.these lots1949. The total sales onpricelatter ofpartthe

the part-byless the lots soldoriginally purchased,The acres175%
This“red” property.thebe towill hereinafter referred asnership,

302 oflots,containedplat,to the subdivisionaccordingproperty,
Bayon Naplesi. lots frontingto waterfront lots, e.,which 297 were be

from the Bay.or constructed inlandon canals to be
1949,in WatsonMaytract was purchasedAt the time the original

Rust.was owned bywhichof certain other propertyhad a listing
ad-as the property,referred to “green”This hereinafterproperty,

The21.6 acres.consisted ofthe west andthe red onjoined property
the redfill thanlessrequiredland andwasgreen property higher

went “down to Naples.”whichit on the main streetfrontedproperty;
on theRust’s asking priceit not waterfront property.wasHowever,

remainedThe1949 $44,000. propertyas of wasMaygreen property
thewas Walkersbywhich time it1950, purchasedunsold until atApril

for $44,000.
a Floridaasto be organizedthe petitionerThe causedWalkers

1949.16,of Decemberdatefilingcharter bearingthecorporation,
Florida pro-with the offiled StateThe certificate of incorporation

wouldwith which the petitionercapitalamount ofthat thevided
was not completedThe organizationwould be $500.businessbegin

was dor-date theto that petitionerand1950, prioruntil 10,January
from thebusiness. Asidenoand conductedit had assetsmant as no

for incorporationthe purposesto be gained, principaltax advantages
and simplifyand tocapital expediteofraisingthewere to facilitate

the sales of lots.1incident tothe processes
10 m.was held at a.incorporatorsofmeeting petitioner’sThe first

thisAtattorney.officesof petitioner’sat the1950,on January 10,
werenamed thereinand the directorswascharter acceptedthemeeting

Nocorporation.of thethe first directorsasand confirmedrecognized
1950. Aanuary 10, specialto Jpriorwas issued by petitionerstock

afterwas held immediatelyboard of directorsofmeeting petitioner’s
wasitand at this10, meetingof Jmeeting anuarythe incorporator’s
at acommon stockno-par30 shares of petitioner’sto issueresolved

share as follows:stated ofprice per$320
Number of

sharesShareholder
Walker_10Forrest

Walker_10L.James
Walker_10Robert L.

1 “* ** [when] estate toIn sell realthis one of the witnesses testified : weconnection
* * * a certainpeople well,in anesthetized totheythat are down South areFlorida,

gentlewaving and allthe surfclimate, by palm breezes,the fronds and thebyextent the
** * getright youIf let themthis, other, they buythe are to now.readythat and

greater necessaryif is toup north, you them,back I lose the of so ityou portionassure
go I’dyou’d loseup people conveyance,out hunt six affix their names to a deed ofand to

* *say your prospectsventure to of90%
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reflect the following:this alsomeetingThe minutes ofcorporate
Walker,Walker, L. offered to sell to theand RobertForrest James L. Walker

by Philipacquiredcorporation Naples, Florida, G. Rustthem fromland inthe
Mayby 14th, 1949,Rust, less two small tracts ofand Eleanor F. deeds dated

priceby toThe sales beMessrs. Walker.such land heretofore sold the
mortgagescorporation$9,000.00cash,$250,000.00. to fivethe assumeTerms:

unpaid togetherprincipal$47,500.00 with accruedon remainsthe land on which
$1,628.88amounting $49,128.88. of $191871.12interest to The balance—total

Januarybeginning 10th,payable equal installments[sic] to be in five annual
per annum, pay-1951, January 10th, 1950,at ratefrom the ofwith interest 4%

principalannually aniversary installments. The[sic]on date ofable the
carrypresented proposed out the sale.form of contract toMessrs. Walker a

duly acceptedWhereupon, carried, and themotion made and the offer wason
necessary stepsand to thePresident was authorized directed to take all effect

purchase proposedand of the contract.of the land on the terms conditions

De-10, 1950, Walkers,On the business asJanuary doing “Walker
thetheir executed a deed ofvelopments,” joined by respective wives,
12,red This was recorded on Januaryto deedproperty petitioner.

with the the of Florida.1950, clerk of Circuit Court County,.Collier
Florida law that be affixedto all deeds ofrequires documentary stamps
real estate at the 10 each or frac-rate of cents for of sales price$100
tion littlethereof. At the time of this recordation the hadWalkers
cash available a docu-10-centand, consequently, only single State

was affixed to the deed. onmentary 29,stamp Subsequently August
after the revenue had commenced his and1953, agent investigation

had mentioned fact to the an additional in Fed-Walkers,this $221.10
eral and in weredocumentary stamps documentary stamps$250 State

to the itaffixed deed and was recorded a second time. a contractBy
executed on between the and itJanuary 10, 1950, petitioner,Walkers
was as follows:provided

price $250,000.00. $9,000.00ofThe sales the land is Terms of sale are: cash
paid, receipt acknowledged by Sellers; assumptionthe whereof is the of balance

$49,128.88owing mortgages, leaving unpaidof $191,871.12.on the an ofbalance
unpaid $191,871.12 paid byThe said balance of shall be the Purchaser to

equal installments,inthe Sellers five annual the first installment becom-
ing January 10th, Unpaid principaldue 1951. ofbalances shall bear interest

Jánuary 10th, 1950, per payable annuallyannum,from at the rate of on the4%
aniversary principal[sic] date of installments.

(a) payments principalThe Purchaser will Make all and on saidof interest
mortgages promptly due; Pay(b)five when all andthe same shall become taxes

against year subsequent yearsassessments levied landthe the 1950 andfor
delinquent; (c)before the same shall As to of salesbecome and the balance the

price $191,871.12—, pay principal promptlyinstallments, interest,all with—
anywise anywhen the same shall be due. And should the Purchaser in fail in

respects period option,days, may,of a ofthese for 60 the Sellers at their declare
any money owningsums of [sic] to them hereunder to be forthwith due and
payable.
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the sameOn date three checks10, 1950) to(January payable pe-
titioner were drawn bank inon the account the amountpartnership
of $8,200each. checks in theThese were bankpetitioner’sdeposited
account in for the shares of stock issued to thealleged payment
Walkers. ofShares stock held the were classified as aby Walkers

in the theasset returns for 1950topartnership partnership years 1955,
inclusive. the same date the drew a orderOn check to thepetitioner
of the in the amount of in on$9,000partnership alleged downpayment
the sale. in bankThis check was thealleged deposited partnership
account.

In the return of Construction forpartnership CompanyWalker
the 1950theyear transfer of the red to re-the wasproperty petitioner
ported as an installment sale rise to agiving long-term capital gain.
In the schedule attached to the the deferredreturn, balance due was
shown as follows:

Due date Jan. 10 Amount due
1951_ $39,192. 78
1952_ 47, 967. 78
1953_ 47,967. 78
1954_ 47, 967. 78

1 183, 096.12
1 A discrepancy in tlie amount $8,775of on 1950exists between the amount shown the

agreement.partnership return and that shown in Apparently, petitionerthe the assumed
obligationthe partnership’s to in $8,775.Watson the amount of

No had beenpayments on of the De-made deferred ofany balances as
cember 1954.31, The notice of was mailed tostatutory deficiency
petitioner on 1,1954.September

No or interestprincipal were made the onpayments by petitioner
the alleged of 1954. Aobligation $183,096.12in 1951, 1952, 1953,or

inpayment the amount of was in$26,888.06 made 1955.
The amount to waspayable Walker chargedConstruction Company

on the books to notes in the amount of thispayable Of$191,871.12.
$8,775amount was reflected as a Edwin andWatson,note topayable

the balance as a note topayable Construction NoWalker Company.
notes were ever executed for balance.theby petitioner unpaid

After the transactions of had been theJanuary 10, entered,1950,
petitioner’s books and records reflect the balancefollowing opening
sheet:

Assets:
bank_Cash in $600.00

property]_ 250,Land [“red” 000. 00

250,Total assets. 600. 00
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Capital:Liabilities and
Rust_Mortgages payable $47, 500. 00to

mortgage- 1,on 88Accrued interest Rust 628.
payable Company on landContract to ConstructionWalker

purchase_1191,871.12

liabilities_ 241, 000. 00Total
Capital outstanding_ 9, 600.00stock

250, 600. 00
1 preceding table.Apparently $8,775 actually payablewas to Watson. See footnote to

andhas beenJanuary 10, 1950, continuouslySince petitioner
in the landandactively engaged subdividing, improving, marketing

from the other land thereafteracquired andpartnershipWalker
of theIt was at the outset that theacquired. apparent development

would considerable For adver-property require capital. example,
for tothe 1950-1955 amountedtising expenses period approximately

The cost$27,500. of and would bedredging approximatelyfilling
From time secured$200,000. to time the borrowed sumspetitioner

on itsby real estate. A detail loans andmortgages mortgagesof such
is as follows:

All of Recordsthe above were the Publicrecordedmortgages among
mort-of McLeodCollier with the ofCounty, Florida, exception the

which was friendsunrecorded. McLeod and weregage, Shellhorn
on theof the Interest 10 cent were madeofpaymentsWalkers’. per

of centperMcLeod until interest 71955, andmortgage payments
ofwere on the Ropaid repayment principalShellhom mortgage.

has been made or on McLeodrequested the mortgage.
tofundstwo Forrest advancedOn at least occasions Walker

thehe for which1, $10,000the advancedpetitioner. July 1952,On
The6 cent interest.its demand notepetitioner bearing perissued

were made onof this note indicates that paymentsreverse side
1953,on$2,000; February 22,in the amount of28, 1953,January

amount ofon in theApril 30, 1953,of and$2,000;in the amount
the$10,000advanced to1953, Forrest24, WalkerOn$5,000. July

note toissued its demandpetitioner payablefor which thepetitioner,
6 interest,centbearing per payableand his wifeForrest Walker
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were both these notesannually. Substantial made on ofpayments
anyto under the of sale. Forrestprior payment purported contract

that he ad-required petitionerWalker the execute notes at the time
vanced funds to the in “to protected.”order becorporation

Prior the the revenue of peti-'to of examinationcompletion agent’s
petitionertioner’s returns in no been made1953, byJune hadpayment

Theon the or interest due to theprincipal allegedly partnership.
interest due was on petitioner’saccrued books deductedthe and was

in at' income in each of theby petitioner yearstaxablearriving
involved herein. The interest deducted in returnthe petitioner’s
was in In noticenot included as income the returns. theWalkers’
of the the interest deduction claimeddeficiency respondent disallowed

in its 1952.petitioner 1950,the returns for the andby years 1951,
the TheThe concedes of thispetitioner propriety adjustment.

never considered action forthetaking against petitionerWalkers
the amounts due under the terms con-past purportedof theallegedly
tract of sale.

of a bonaThe transaction did not create fideJanuary 10, 1950,
between therelationshipdebtor-creditor and thepetitioner Walkers.

ofThe transaction was in substance a transferJanuary 1950,10,
of in for stock of the and issolely petitioner,property exchange

of 112 Internalprovisionsthe section of thebygoverned (b) (5)
asof 1939. The basis to the is samepetitionerRevenue Code the

in of its transferor prior pur-the basis the hands to the exchange,
1939suant section 113 Code.(8),to (a)

OPINION.

respondent’sThe issue before us arises from deter­KeRn, Judge:
mination that “the basis of theconveyed byland petitioner][to

* * * in ac­10,contract should be determinedJanuary 1950][of
113 Internalcordance with the of section ofprovisions the(a) (8)

[3]to in-Revenue and that such basis amounts $69,291.83[sic]Code[2]

2 ORSEC. 113. ADJUSTED FOR DETERMINING GAIN LOSS.BASIS
Property. property(a) op(Unadjusted) cost of suchBasis —The basis of shall be the

property except; that—
*»•***•

surplus. prop-by paid-in(8) Property acquired issuance of stock or as —If the
erty acquired 31,1920, by corporation—after awas December

by(A), de-Issuance of Its stock or securities in connection with a transactionthe
also, part(b) (5) (Including,112 cases of the considerationscribed in section where

corporationproperty property money, in addi-for transfer of such to the was orthe
securities),tion to such stock oror

paid-in surplus capital,(B) or as a contribution to then the basis shall be theas
transferor, gainin in ofsame as it would be the hands of the increased the amount

recognized uponor in the the transferor such transferdecreased amount of loss to
applicable yearunder law the in the transfer made.the to which was

3 adjustedstipulated property partnershipIt thisis the basis of to the wasthat
$69,291.93.
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his thisTo sustain thatpositionof as claimed.”$250,000stead
theacquired petitioner corporation “bywas byland property

áin connection with transactionor securitiesof its stockissuance
* * that*,”4 respondent argues112in (b) (5)described section

the in-nor allegedpetitionerneither the downpayment byalleged
wasthat in the landfide, realitywas bonaof petitionerdebtedness
thestock and that “consequently,petitioner’sforexchanged solely
112thewithin of Sectionprovisionstransaction falls squarely

(b) (5).”
isrespondent’s positiondownpayment,the allegedtoregardWith

bankthe account to thepartnershipthe checks onofthat the drawing
theof and simultaneous$9,600in the total sumpetitionerorder of

of the in thepartnershipcheck to the orderof petitioner’sdrawing
bank account,in the latter’s consti­and its$9,000 depositamount of

in the netcapitalto petitioner’sa contributiononlytuted in reality
on the alleged purchase“that no down paymentamount of and$600

203,122 F.v. 2dmade,” Gunby Helvering,citingactuallywasprice
& 46Co.,Land884; ImprovementA. Hoboken41 B. T.reversing
Heller, 371,S. 2 affd.104; Walter T. C.A. affd. 138 F. 2d495,B. T.

denied 325 868.U. S.147 F. certiorari376,2d
petitionerindebtedness of to itsthe con­allegedtoregardWith

is that there was realposition no orstockholders, respondent’strolling
created theby transactions ofrelationshipdebtor-creditorbona fide

was therelationship intended, sincesince no'such1950,January 10,
on thatwas date toobviously inadequatecapital petitionerformal of

theof and of its debtratioactivity petitionerout thecarry planned
interests insince the proprietary petitionerwas excessive,to capital

thethe claimed sinceindebtedness,in aswere the same proportions
wereindebtedness not defaultuponon the enforcedpayments alleged

were subordinatedpurposesand for all practicalbut were postponed
since the indebtedness was notcreditors, allegedclaims otherto the of

of thepricethe topurchase propertyand sincesecured, alleged peti­
incurred was dis­substantiallyindebtedness wastioner for which the

to haveallegedof the propertyto the fair market valueproportionate
citescases, GoodingotherAmong respondentbeen sold to petitioner.

F. denied 352159,affd. 236 2d certiorariC. 408,23 T.Co.,Amusement
467;States,Inc. v. 240 2dUnited F.1031; Tarzian,U. SarkesS.

4 112. OF GAIN ORSEC. RECOGNITION LOSS.
Exchanges(b) Solely in Kind.—

***•»*»
by gain(5) corporation controlled transferor. —No or loss shall beTransfer to

corporation persons solelyrecognized property bytransferred to a inIf Is one or more
corporation, Immediately exchangeexchange securities In such after thefor stock or and

exchangeperson persons corporation;In In ansuch are control the but case ofor of the
onlypersons paragraph applyby shall If andor more this the amount of stocktwo the

substantially proportionby propertyis In his interest inreceived each to thesecurities
* * *prior exchange.to the
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26151; Inc.,F.479,18 affd. 205 2dBachrach,B. T. C. Colony,Alfred
2537;27 T. R. M. Gunn,T. Emanuel N. C.Kolkey,30; (Mcmny)C.

355T. 244 F. denied424, 408,C. affirmed curiam 2d certiorariper
F.15 T. affd. 192 2d 392.830;S. and Isidor Dobkin, 31,U. C.
113In the and without to sections andregard (a) (8)alternative

112 fair market of thecontends that the value(b) (5), respondent
had a market10, 1950,“sold” to on fairproperty petitioner January

value on when petitioner’sthat date of and that stockholders$69,291,
acquiredto sell itpurported petitioner $250,000,to for property“the

takes as the ofits basis the fair market value at time acquisition,”
Securities 42 B. T. A. affd. 120F. 2dciting Majestic 698,Corporation,

12; and Mountain 17 870.Co.,Wholesale T. C.
Petitioner that all the transactions werecontends of undertaken and

in faith were in whataccomplished and substance were ingood they
form. It cites on the of Sun Inc v.and relies caseheavily Properties,
United 220States, F. 2d 171. It also contends that the uncontradicted

of several witnesses demonstrates thattestimony expert the property
here 10,involved had a fair market value on to1950,January equal

inor ofexcess the ofpurchase price $250,000.
Since the between the of therelationship alleged purchase price

andproperty its fair market is a factor relied upon byvalue respondent
in his contention under section 112 we considerprimary shall(b) (5),
that now isquestion even it more discussedthough fully by respondent
by ofway an alternative argument.

A consideration the two thatrespondentof cases cited indicatesby
it ofnot to that an equivalenceis for us find exactnecessary there is

topurchase fair market value before we thatprice can conclude there
is a weFather,sale to the pricebona fide the stated.corporation for
must find that the assets not “sothe wereacquired by corporation

less in than tomanifestly value the value of the consideration claimed
have tobeen therefor that must presumedsuch consideration bepaid
have been for the assetsmore than mere received.”paid something
Mountain at 875. InCo., case,Wholesale thatsupra 874, “[n]o

inordinary business man his mind” have thepaid pricewouldright
instrumentrecited in the for In theof sale the mere assets received.

other case cited the the theby acquired by corpora­assetsrespondent
tion were listed securities which been onreadily purchasedcould have
the beenopen market at less those to havethanprices greatly alleged

to thepaid corporation’s stockholders.
In we Floridathis case with market ofare concerned fair valuethe

resort real estate. It is that the of this commodityobvious valuation
com-cannot made mightbe with the exactness with which one value

commodityormercial listed securities. it is aFurthermore,paper
the of which static. This particularlyvalue is far from would be
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of the realthe character estate changedcase wherein instanttrue the
whenin 1949 it wasMay acquiredit wasasswampafrom mangrove

subdivisionto a partially developedresidentialtheby partnership,
inof which resultedFlorida,novel in that partatoaccording plan,

whenwaterfront as it waslots property,all of the beingpractically
Also,1950. the indi-in recordJanuarycorporationtheacquired by

in the demand for residentialwas an propertythat increasecates there
thereof 1949. That was a demandin thearea latter partin the hiaples

the of 10 theis shown sales lotsby byat that timefor such property
was started at andevelopment averageafter theshortlypartnership

300 remained unsold in the sub-a lotslot. Over$2,000of overprice
thesewas theacquired corporation.the Onbywhen propertydivision

estate adduced theexperts byof realtestimony petitioner,facts and the
valuethe of the real estate acquired byto conclude thatwe are unable

in thanless value” on“manifestly $250,000was Janu-the corporation
ary 10,1950.

contention that thein considering respondent’s primaryTherefore,
in anin was ofquestion reality exchange propertytransaction here

section 112 we shall assumefor stock within the ofmeaning (b) (5),
contractby 10,the of the of$250,000 Januarythat provided“price”

to the fair market value of thewas1950, equivalentapproximately
that date.as ofproperty

factor of value in a mannereven we consider thisHowever, though
must of offavorable to we conclude because the presencepetitioner,

that there was in and norealityother factors no cash downpayment
between thetrue debtor-creditor andrelationship partners,petitioner

inand there was an thethat, to the substancecontrary, exchange by
in for areturn in thepartners equity corpo-of property proprietary

for tax are eco-equivalent (whichration concerned withpurposes
to a the provisionsnomic transaction covered of sectionbyrealities)

112 (b) (5).
theto it is that all“downpayment,” stipulatedWith regard alleged

of the were drawn and the bankchecks to accounts of thedeposited
on the date,drawees same Therespective January 10,1950. petitioner

not thehas that bank accountproved partnership’s contained funds on
that date to toreference check its order(without petitioner’s ap-

insimultaneously theparently todeposited partnership account)
cover in threefull the checks drawn the toby partners petitioner.

inThe evidence theonly record the cash ofconcerning position the
that dateon is that its lowfunds were so that thepartnership proper

amount wasof not affixed to the contractstamps executed theby
on that date. Petitioner ofparties having the burden proof through-

inout wecase, assume,this must as thethatrespondent contends,
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of checks a “wash out” transaction inwas whichexchange reality-­
resulted in more than a contribution tonothing petitioner’s capital

the amountthree in the net total ofby Sincepartners petition­$600.
er’s check to the in the amount of could bepartners $9,000 paid only
if the inchecks of the to it the amount of werepartners $9,600 paid
and in turnthey could be in full if the checkpaid only petitioner’s
was we consider checkthat a “downpaid, petitioner’s purportedly

should be in whetherpayment,” ignored the transactionconsidering
amounted to an 112 under theto sectionexchange pursuant (b) (5),
rationale of v.Gunby Helvering, supra.

to the we consider thatregard “indebtedness,”With the fol-alleged
afactors conclusion in favor oflowing pertinent require respondent:

In the case three were owners of apartners equalinstant tractlarge
of land for which an extensive andthey planned expensive develop-
ment. had a small amount of so inThey small fact thatcash, they
found it difficult to for a deed. It wasbuy decided them tostamps by
form a in which theircorporation would theinterests beproprietary
same in theas and to the land to thepartnership convey corporation.
The cost of and the land bedredging filling might antici-reasonably

to be in excess of Inpated $200,000. addition, expenditures were
for As a resultnecessary of the transactions ofadvertising. January

the10, 1950, of checks between theincluding exchange andpartners
their controlled the withcorporation, started businesspetitioner $600
cash and the land encumbered recordedcapital by purchase money

in the amount ofmortgages contractapproximately $50,000. By
petitioner indebted itself to the in the sumpurportedly ofpartners

in$191,871 5 annualpayable equal installments beginning January 10,
4with cent interest1951, from 1950.per No notes wereJanuary 10,

to evidence thisgiven by petitioner “indebtedness” and no security
was therefor. It was andgiven contemplated intended that the work-

foring the andcapital necessary ofdevelopment operation petition-
er’s business would be obtained loans to whichby mortgage this
“indebtedness” theto would Itpartner-stockholders be subordinate.
was also and intended thatcontemplated this “indebtedness” would be

to the if whenpaid grantor-stockholders and theonly profits resulting
from the of businessoperation suchpetitioner’s permitted payments.

of theNone installment called forpayments the contract wereby made
when and all were in default when theby petitioner due, notice of de-

was issued herein. aficiency was madeSubsequently, payment by
in an amount less than the accumulated “interest.”petitioner At no

time did the take orpartner-stockholders any steps contemplate taking
to collect this “indebtedness” fromsteps petitioner.

considered,none of these factors wouldseparately requireWhile a
theconclusion that here in atransaction involved was sectionreality
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v. States, supra,Inc. UnitedProperties,cf.112 Sunexchange,(b) (5)
requiretogetherfactors consideredall of thesethatit is our opinion

asuch conclusion.
of the reasoningfact that some partsof thenot unmindfulareWe

Sun, States, supra, appearInc. v. Unitedin Properties,and language
here. How­have reachedwhich wewith the resultbe inconsistentto
here must beconsideredcase of the typeaxiomatic that eachit isever,

instantthe facts of theIn ourfacts. opinionon itsdecided peculiar
ofit from the case Sundistinguishin their entiretycase considered

thisofthe ambit of the opinionswithinand itInc., bringProperties,
heretoforewe havewhichvarious of Appealsof the CourtsandCourt

noted.
ofin favordecideweproceedingissue in thispresentedtheOn

respondent.
50.Bulewill be entered underDecision

Revenue,Petitioner, InternalStolz, ofv. CommissionerE. H.
Respondent.

Revenue,Petitioner, InternalStolz, ofv. CommissionerZoe
Respondent.

6, 1958.55990, 68085. Filed JuneDocket Nos.

for tbeAndress, Jr., petitioners.William Esq.,
theforM. Maxwell, Esq.,andDavid E. Esq.,Mills, Clifton

respondent.

in incomedeficienciesThe determinedAtkins, Judge: respondent
towith respectfor year 1950,the taxabletax theagainst petitioners

Zoewithand to Stolz$1,955.15, respectE. H. in amount ofStolz the
in the amount of $2,042.63.

wasof stockwhether the redemption preferredsole issue isThe
of taxable dividend.to the adistributionequivalentessentially


