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Likewise, alaw.Texasunderappropriate
reme-appropriateannotisorderturnover
courtdistrictthebecauseactionthisdy in

theoverjurisdictionpersonalhavenotdid
notiscontempt orderFinally, theCongo.

rea-theForFSIA.theunderpermissible
dis-theabove, we AFFIRMoutlinedsons
gar-theto dissolvedecisioncourt’strict

turnoverthewrits; VACATEnishment
order.contempttheorder; VACATEand

forcourtdistrictto theREMANDWe
opinion.thiswithconsistentproceedings

thedismisstoby appelleefiledThe motion
is denied.appeal
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JONES,Before Chief Judge, and
WIENER PRADO,and Circuit Judges.

EDITH JONES,H. Chief Judge:

Appellants Carolyn andKnowles Joe
Rodriguez, Jr. filed suit in district court
challenging the facial constitutionality of
two city ordinances that threaten their
ability protestto peacefully near an abor-
tion clinic in Waco, Texas. The district
court dismissed their claims. Because the
challenged ordinances are unconstitutional
time, place, and regulations,manner we
REVERSE the judgment of the district
court and remand for entry of appropriate

againstrelief City.the

I. BACKGROUND

Appellants pray, display anti-abortion
signs, literature,distribute and counsel
clinic clients on publicthe sidewalk outside
an abortion Waco,inclinic Texas. Rodri-
guez has been demonstrating outside the
clinic over years.for ten

The clinic is inlocated a zone,”“school
an subjectarea to two ordinances chal-
lenged in this 25-133(c)§action: of
Waco’s (“SchoolCode of Ordinances Zone
ordinance”); §and 25-266 of Waco’s Code

(“Paradeof Ordinances ordinance”).
Waco characterizes both ordinances as
traffic regulations.1 The challenged
School Zone ordinance provides:

Stephen M. Crampton Sec.(argued), Am. 25-133. School zones and crossing
Fam. Ass’n Ctr. for Law & Policy, speed limits;Tupelo, street activity paradesand
MS, for Plaintiffs-Appellants. restricted.

Stuart Gregory Smith (argued), Ñaman,
Howell, Lee,Smith & Waco, TX, (c)for De- Street activity paradesand pro-are
fendant-Appellee. hibited within school zones ... during

1. Waco,See Tex., Code of ("TrafficOrdinances 25 Vehicles”).andchap.
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pro-Zone ordinanceSchooltheBecausecrossingandzonesschoolthathoursthe
inactivity”“streetand“parades”hibitswarn-whenoreffectinarelimitsspeed

speedzoneschoolonly whenzonesschoolactivityStreetflashing.arelightsing
arewarning lightsoreffectinarelimitsdemonstra-dance, party,ameanshall

permittedareactivitiessuchflashing,public assem-oftypeothertion, anyor
however, tosubject,timesotheratthereto-are collectedpersonswhereblage,

permitpre-activityordinance’sParadetheofthe collectionandplace,in onegether
engagedhaveAppellantsrequirement.to ob-anticipatedreasonablyispersons
activity”in both “streetengagetoplanandaupontrafficofflownormalthestruct

ordi-by thedefinedas“parades,”andpublicsidewalk, or otherstreet,public
withinnot fallactivity doesTheirnances.pro-ameanshallway. Paradeofright
permitparadethetoexceptionstheany ofani-andvehiclespedestrians,ofcession

thebythey protectedarenorrequirement,alongthereofany combinationormals
theexception,“wingspan”extratextualsidewalk, orparkoraupon streetor

fromexcludesthatinterpretationCity’scom-notdoeswhichplace,publicother
gatheredpeopleordinanceZoneSchooltheregula-trafficusualandnormalwithply

atremainwhozonesin schooltogethershallparadetermThecontrols.ortions
eachfromapartlengtharm’soneleastanyofcompetitionora raceincludealso

other.toanticipatedreasonablyiskind, which
upon andof trafficflow Zonenormal Schoolthepassedthe CityTheobstruct

publicsidewalk, otheror a seriesstreet, response toinpublica ordinancesParade
causedallegedlyway. thatright of demonstrationsof

thecompromisedandproblemstrafficprovides:ordinanceParadeThe
inrecitalsThechildren.schoolsafety of

excep-required;Permit25-266.Sec. 2004-0541,No.to Ordinancepreambleand
tions. aseventually codifiedwhich wereofparts

in, ordinances,partici-engage(a) shall Paradeperson andNo ZoneSchoolthe
orparadeanyform, concerns:safetyor startin, aid, andtrafficpate thesereflect

apply-firstactivity without wel-other street andhealth, safetyWHEREAS, the
acitythefromobtaininganding for rightspublictheusewhopersonsoffare

activity.or streetparadefor that inpermit importanceparamountofway isof
ofrightspublictheofregulationthepermitato obtain(b) requirementThe

andway;following:to theapplynotshall
engagewhoWHEREAS, personsthoseshallwhich(1) processions,Funeral

wayofrightsactivity in certainin street25-279.by sectionregulatedbe
to them-dangerrisk andseriousapose

schoolfromandto(2) goingStudents ofrightspublictheofusersandselves
educationalinparticipatingorclasses floworderlytheimpedeasas wellway,

the im-underactivitiesor recreational traffic; andof
ofsupervisionanddirectionmediate engagewhoWHEREAS, personsthose

authorities.schoolthe proper rightspubliccertainactivity inin street
actingagency(3) governmental adjacentA zonesin schoollocatedwayof

functions.of itsscopethe andwithin hours busesduring theto schools
uppickingoroffdroppingareparentsator demonstrations(4) Processions

dangerandriskseriousaposechildrenstreetis not awhichlocationa fixed
leavingarriving orchildrenthetoor sidewalk.
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schools, well as impedeas orderlythe the same legal standards as the district
traffic;offlow and court. Mayo v. Co.,Ins. 354Hartford Life

WHEREAS, City (5ththe 400, Cir.2004).Council F.3dwishes to 403 Appellants
impose reasonable placetime and maintainregu- thethat School Zone and Parade

safelylations to and effectively control ordinances are time,unconstitutional place,
publicthe rights wayof but providealso and manner regulations, are substantially

adequate opportunities for street overbroad,activi- and are vague. Because we
ties in and atareas times when the risk thathold both ordinances are time,invalid

dangerof to children and other users of place, and manner regulations, we find it
publicthe rights wayof is lessened.2 unnecessary to reach Appellants’ over-

breadth and vagueness arguments.2004,In March Waco cited approximate-
ly twenty of Appellants’ co-demonstrators

Appellants towish continue theirfor violating former,a broader version of
peaceful protests against abortion whilethe School Zone ordinance.3 Fearing that
reaching out to clinic employees andthey would next,citedbe Appellants filed
clients. optimumThe protesttime to co­this 2004,lawsuit in June seeking relief
incides with hours,school precisely whenagainst the challenged ordinances based
the School Zone potentialordinance’s banon the First Amendment. In September
is in effect. “Public streets a[re] the ar­2004, Waco amended the ordinances to
chetype of a publictraditional forum” andpresent form;their it then moved for
from “time out of ...mind have been usedsummary judgment, arguing that the
for public assembly and debate.” Frisbyamendments mooted Appellants’ claims.

Schultz,v. 474,487 480,U.S. 108 S.Ct.Appellants proceeded to challenge the fa-
2495, 2500, (1988)101 L.Ed.2d 420 (quota­cial constitutionality of the new versions of
tion marks omitted).and citations Thus,the School Zone and Parade ordinances.4

rightsthe of governmentthe to limit FirstAfter taking into account the Appellants’
activityAmendment a publicin forum areamended claims and response,Waco’s the

“sharply Perrycircumscribed.” Educ.district court denied Appellants’ summary
Ass’n v. Perry Ass’n,Local Educators’ 460judgment motion and dismissed all claims.

37, 45,U.S. 948, 954,103 S.Ct. 74 L.Ed.2dAppellants’ appeal is before us.
(1983).794 But

II. DISCUSSION even in a public forum the government
Whether the district maycourt erred in impose reasonable restrictions on

denying Appellants’ motion for summary time,the place, or protectedmanner of
judgment dismissingand their claims speech,rais­ provided the restrictions “are
es issues that we novo,review de applying justified without reference to the con-

Waco,2. Tex,, Code of Ordinances No. 2004- street,mal flow uponof publictraffic a side-
0541. incorporatedWaco walk,these recitals into publicor rightother way.”of Waco,

Activitythe Street and Parade Tex.,ordinances. 25-133(c) (re-Code §of Ordinances
id.See pealed). Similarly, the former ordinance’s

"parade”definition of did not coveragelimit
3. Under the ordinance,former School Zone paradesto do complythat "not with normal

activity” dance,"street meant party"a dem- and regulationsusual traffic or controls.” Id.
onstration, any typeor other of assemblage,
which is held in or makes use of a street or 4. In their complaint,amended Appellants also
sidewalk.” previousThe version lacked challengedthe constitutionalitythe facial §of 25-
qualifier covered,that to be activity must be 267 of Waco's Code. That claim notis before
"reasonably anticipated to obstruct the panelnor- the appeal.in this
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Zone OrdinanceSchoolA.theythatspeech,regulatedtheoftent
signifi-a torightto serve theinfringingtailorednarrowly ordinanceare An

thatinterest, and sidewalkspubliconpeacefullygovernmental demonstratecant
signifi-chan- narrowly promoteample alternative andserveopenthey leave must
assert-informa- Waco’sthe interests.of governmentcantcommunicationfornels

childrenschoolprotectingininterestsedtion.”
genericallyareroadspubliconcitizensandRacism, 491 U.S.Againstv. RockWard chal-neverthelessAppellantssignificant.2753, L.Ed.2d2746, 105791, S.Ct.781, 109 actuallyareintereststhesewhetherlengeCmty.v.Clark(1989) (quoting for661 ordinanceZonetheby Schoolsubserved293,288,Non-Violence, U.S.468Creative alreadyaver, lawTexasbecause, they

2213069, L.Ed.2d3065, 82104 S.Ct. disruptorobstructtounlawfulitmakes
(1984)). Ebuc.CodeTex.Seeactivities.school

Redundancy would37.123, 37.124.§§determined,courtdistrictThe
thanofin favormorearguetoseemseriously dispute,do notAppellantsand

commitment, butCity’s sinceretheagainstare content-neutral.ordinancesthethat
provisionscityandevent, statetheanyinconten­therefore, Appellants’issue, areAt

Appellants’clearly redundant.notarenarrowlyisordinanceneitherthattions
fails.pointthisonquarrelopenleavetothey failthatandtailored

ZoneSchoolthewhetherevaluateTocommunica­forchannelsalternativeample
tailored, “we mustnarrowlyisordinancethe standardsofoutlinebroadtion. The

construc-city’s authoritativetheconsiderAsettled.is wellcontentionsthesefor
ownordinance, including itstheoftionstar­if itnarrowly tailored“isregulation
it.”ofinterpretationandimplementationthe exactthanmorenoand eliminatesgets

Move-NationalistCounty v.ForsythSeeremedy.”it toseeksthe ‘evil’ofsource
2395,131,123, 112 S.Ct.ment, 505 U.S.at485, 108 S.Ct.atU.S.Frisby, 487See

(1992). hasWaco1012402, L.Ed.2d120bur­theofportionIf “a substantial2503.
Schoolinterpreted theauthoritativelyadvance”tonot servedoesspeechonden

“wingspan”aembodytoordinanceZoneordi­thethengoals,statedordinance’sthe
ortogethergatheredpeopleforexceptionWard,Seetailored.narrowlynance is not

lengtharm’sanat leastarewalking whoNever­at 2758.799, S.Ct.109at491 U.S.
doubtnoWhileother.eachfromapartthebenot“needtheless, regulationthe

of the Schoolimpacttheto softenintendedofmeansintrusiveor leastleast restrictive
exceptionordinance, wingspantheZoneId.interest.”government’sthefurthering

analysis.theactually complicatesalternativeAs to2757.at798, 109S.Ct.at
assertedlythe ordinance“[wjhile Zonecommunication,' SchoolTheofavenues

activitiesprohibitingthe bychildrenguarantee protectsnotdoesAmendmentFirst
during thedriversmethod “distract”couldthatevery conceivableemploytoright

Theare active.zonesallin schooland times thatall timesatof communication
oth-however, permitsactivity exception,wingspanexpressiveona restrictionplaces,

ifactivity the“distracting” streetofmodes erwiseremainingif theinvalidmay be
standzonein a schoolengagedsopeopleMembersinadequate.”arecommunication

activity”Clearly, “streetVincent, length.arm’satTaxpayersv.City Council forof
mayapartlengtharm’sone2132,2118, 80 conducted812,789, S.Ct.104466 U.S.

torisk driverssamethepreciselypresentthis back­(1984). Against772L.Ed.2d
byactivity” closer-“streetaschildrenandeach ordinance.assessground, we
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packed participants. The wingspan excep- could criminalize Appellants’these benign
tion allows a thousand soldiers to march expressive behavior, but the larger prob-

thedown sidewalk if they thekeep requi- lem is that no one can be certain what
site distance from other,each while the conduct it covers. A “reasonable” “antici-
ordinance would criminalize the actions pation”of of “obstruction” can be formulated
a few people holding up signs while stand- noise,without physicalwithout obstruction
ing next to each other. Given its capri- of streets or sidewalks or passersby, and

impact,cious the wingspan exception does without disorderly short,conduct. In the
not further narrow tailoring. law may be byviolated the core constitu-

tional acts peacefulof expressive activityApart from the wingspan exception, the
or peaceable assembly alone.School Zone ordinance is not narrowly tai-

lored because the ordinance “sweeps far Additionally, the definition of paradea
more broadly than is necessary to further in this ordinance is open-ended, consisting

city’sthe legitimate concern” of enhancing of “a procession of pedestrians, vehicles,
the safety and welfare of schoolchildren and animals or any combination thereof
and others using publicWaco’s rights of along or upon a sidewalk,street or park or
way. Ward,See 491 801,atU.S. 109 S.Ct. public place,other which does not comply
at 2759. The prohibitsordinance “street with normal and usual regulationstraffic
activity” “parades”and within Waco,school zones or Tex.,controls.” Code of ORDI-

Waoo,during designated Tex.,times. Code §NANCES 25-133. Again, as few as two
of §ORDINANCES 25-133. activity”“Street people can sweptbe within its ambit. The
includes “public assemblage.” Id. Al- City Attorney even conceded that a cov-
though “public assemblage” is undefined in “parade”ered may consist of a man walk-

ordinance,the the record and the text of ing dogs.two That paradea is not cov-
the ordinance indicate that it may encom- if itered follows “normal and usual traffic
pass just two individuals standing or sit- regulations and controls” is unhelpful to
ting in one place.5 Typically, two people people who will be using sidewalks. And
standing or sitting in placeone do not even if some “traffic” regulations pertain
“distract” passing motorists. to sidewalks, what are the “normal” and

regulations?“usual” Does qualifierthisforAs “street activity,” onlythe deter-
onlyrefer to “regulations” or toalso “nor-minant of a violation is whether, during the

mal” sidewalk conditions,prescribed such that atimes, “the personscollection of
of,group say, peoplefive beis could consid-reasonably anticipated to obstruct the

ered “abnormal”? The School Zone ordi-normal flow uponof traffic publica street,
nance potentially criminalizes such asidewalk, broador publicother right of way.”
range of expressive and legitimateId. conductAlthough the modifier “reasonable” is
that it is hardly all,tailored at muchwithin the lesslaw,bounds of the its coupling
narrowly preventtailored to distraction ofwith the “anticipation” of “obstructing the
motorists when school zone rules are innormal flow of traffic on a street or side-
effect.walk” adds layerstroublesome of uncer-

tainty to determining the scope of the ordi- Because we hold that the School Zone
nance. There is no doubt the ordinance ordinance is not narrowly tailored, and

argument,5. At oral Citythe never denied the it is not matter,the peoplenumber of that but
publiccontention that a assemblage by only whether they were reasonably anticipated to

peopletwo could encompassedbe by the ordi- obstruct the sidewalk or street.
Rather,nance. Waco seemed to concede that
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ways,publiconactivity” Waco’s“streetorunnecessary tounconstitutional, isitthus
proces-funeralexemptsOrdinancetheleavesordinancethewhetherdetermine

fromandtogoingsions; “[s]tudentsfor thechannelsalternativeampleopen
orin educationalmessage. participatingortheir classescommunicatetoAppellants

immediatetheat underactivities791, 109 S.Ct. recreationalatWard, U.S.491See
propertheofsupervisionanddirection2753.

agen-authorities”; “a governmentalschool
OrdinanceParadeB. functions”;of itsscopetheacting withincy

andobserve“pa­ whichdefines processionsordinance “[s]idewalkParadeThe
same, traffic-andregulationsin theactivity” trafficwithcomply“streetandrade”

aZone ofportionthe School thatdevices, utilizingdoesway as controloverbroad
street”;ordinance andtheAccordingly, thefromfarthestordinance.6 sidewalk

per­a priorrequire ato at fixedinterpreted or demonstrationsmay be “[p]rocessions
peop­twoasas fewactivity of or sidewalk.”thefor ais not streetmit whichlocation

held, and wehave §circuits 25-266.Tex.,Other WaCO, of ORDINANCESCodele.7
permitarequiringconcur, ordinancesthat thatexceptionsBeekerman, theit isUnder
peopleofby a handfuldemonstrationsfor ordinance.thiscondemn
signifi­ato servenarrowly tailorednotare

paradeTupelo’sdownstruckBeekermanv.DouglasSeeinterest.governmentcant
twoit containedbecauseordinanceCir.1996) permit(8th1511, 1524Brownell) F.3d88

in theto thosenearly identicalexceptionsPort­Cityv.(ten Grossmanpersons); of
Beekerman, 664SeeCir.1994) ordinance.(9th Waco1200, 1202-06land, F.3d33

exceptions for(noting513, 517atNon-­ F.2dCreativeCmty.(six persons); for
ac-in educational1387, participating1392 “studentsTurner, F.2d893v.Violence
theunderthey arethattwo or provided(ordinance requiring tivities(D.C.Cir.1990)

ofsupervisionandto­ directionproselytizingor immediatespeakingpeoplemore
authorities,” a “governmentalof the andareasabove-groundanyin schoolgether

func-narrowly of itsscopenot thewas acting withinpermita agencyto obtainMetro
un-exceptionssmall-num­ tions.”). Examiningsuch thesemanybecausetailored

Equalmean­interfere and thenot Amendment“would Firstgroups thebered der
that,asserted reasonedgovernment’s Clause, the courtthewithingfully” Protection

disre-willing tointerests). City is“[bjecause sothe
could bethatproblems”trafficthegardunconstitu-is alsoordinanceParadeThe

governmentandchildrenby schoolcausedin Becker-decisionthis court’sundertional
proces-“parade[s],inengaging(5th agencies502F.2d664Tupelo,Cityman v. of

demonstration^],” itpublicor othersion[s]ordinance’sCir.1981). the ParadeDespite
that traf-contentionthe“acceptnotcould“parades”forrequirementpermitgeneral

ordinance, Mac-to seewe failbut3(c) similar§ 25-13Tex., of OrdinancesWaco, Code6.
soughtthereparadeTherelevance.ordi- Donald’sZonethe School(defining “parade” for
streets,busy downtownthroughfor the(defining "parade” to movenance); § 25-265

AppellantstheareOrdinance, slight protestersdifferenceswithbut sidewalkwhileParade
25-133(c) (defining cen-here); in MacDonaldappellate§ issuesTherelevant here.not

ordi- paradeZone for asafeguardsSchoolactivity” thefor proceduralon"street tered
activity”(defining "street ahere, ofnance); not, definitionlicense,§ 25-265 on theas

Ordinance). minimal-sizedthe Parade intofor reachits"parade” and
gatherings.Chicago,Cityv.City cites MacDonald of7. The

Cir.2001), aupholdingas(7thF.3d 1021243
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fie control is a substantial interest” that
justified Tupelo’s parade permitting PEACE,William H. Plaintiff-­
scheme. Waco,Id. at 513. however, at- Appellant,
tempts distinguishto Beckerman. Ac-

v.
cording Waco,to the Tupelo ordinance ex-

AMERICAN GENERAL LIFEempted governmentstudent and marchers;
INSURANCE COMPANY,the ordinance,Parade on hand,the other

al.,et Defendants,exempts all students “going to and from
orclasses inparticipating educational or

Company,Halliburton Defendant-­activities,”recreational governmentand all
Appellee.agencies acting within the scope of their

official functions. No. 05-20195.

CityThe misreads First,Beckerman. United States Court of Appeals,
although the Beckerman court described Fifth Circuit.
the exceptions to Tupelo’s parade permit

Aug. 24, 2006.scheme as applying to student govern-and
“marchers,”ment the actual language of

the exceptions to Tupelo’s ordinance is al-
most toidentical the exceptions to the
Parade Beckerman,ordinance. See 664

Second,F.2d at 517. as noted supra, Tu-
pelo’s justification for paradethe permit-
ting scheme at issue in Beckerman and

justificationWaco’s for the Parade ordi-
nance are the same—traffic pedestrianand
safety. Accordingly, Waco’s claims that
the exceptions to the Parade ordinance are
consistent with the goalordinance’s pro-of
moting safetytraffic justifiedare not in
distinction from Beckerman.

III. CONCLUSION

For the above,reasons stated we hold
thethat School Zone and Parade ordi-

nances are time,unconstitutional place,
and regulations.manner The court erred
in denying Appellants’ motion for sum-
mary judgment. We REVERSE and RE-
MAND entryfor of appropriate relief in
favor of Appellants.


