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existingof tariffs and the institution of aSELYA, Judge.District
system of fees applicable importsto ofVen-Fuel,government suedThe Inc.

oil, oils,crude unfinished and prod-finished(Ven-Fuel) in the District Court for the
ucts----” See generally Federal EnergyDistrict of Massachusetts under 19 U.S.C.
Administration Algonquin SNG, Inc.,v.§ (1970) impositionfor the of a15ET2 civil

548, 552-53,426 2295,U.S. 96 S.Ct. 2298-penalty impor-referable to Ven-Fuel’s illicit
99, (1976).49 L.Ed.2d 1(a)49 Section oftation residual fuel oil into theof United

proclamationthat prohibited the entry ofStates, specifically,and more into Massa-
oil, oils,crude unfinished orchusetts, prod-finishedin 1974. The district court en-

ucts intojudgment against the United excepttered Ven-Fuel and as- States “by or
$783,-penaltysessed a civil in the sum of for the personaccount of a to whom a

appeals.500. Ven-Fuel license has been byissued Secretarythe of
pursuantthe Interior to an allocation made

personto such by the Secretary.” 38 Fed.I. OIL IMPORT LICENSE PROGRAM.
Reg. 2(a)at 9646. Section established the

importThe federal oil programlicense as maximum importslevels of which could be
it agoexisted a decade lies at the core of made without the prior payment of fees.

controversy. putthis In order to the rath- Id. at 3(a)9647-48. Section established “a
er daedalian nature of the underlying system of fees for licenses issued under

proceedings properevents and per-into allocations imports oil,of of crude unfin-
spective, it is advisable first to focus on the oils,ished and productsfinished over the
scope and extent applicable regula-of the imports.”levels of Id. at[maximum]tory scheme. 9648-49. oil,For residual 3(a)fuel section

imposed a thirtyfee of percents barrel asIn anythe event that being“article is
1,May 1974,of forty-twoand percentsimported into the United inStates such

1,barrel as of November 1974. Id. Sec-quantities or under such circumstances as
3(b) providedtion that:impairto threaten to the national security,”

Congress Except forhas allocationsauthorized the and licensesPresident to to
“take such action ... as he which thedeems neces- license fee is applicable,not
sary adjust importsto the of applicationssuch article for importsallocations of of
and its importsderivatives so that such will oil, oils,crude unfinished or finished
not impairthreaten to the national securi- products shall accompaniedbe by the

§ty....” 1862(b) (1982).19 U.S.C. The applicant’s certified check ap-... in the
predecessor statutes contained amount____similar au- propriate
thorizations. President Eisenhower exer- Id. at 9649.

authority imposecised this systemto a of
4(a)Section authorized Secretarythe toquotas importationon the petroleumof and

regulationsissue purposefor the imple-ofpetroleum products in 1959. Presidential
menting proclamation.the Id. On Febru-3279, (1959-Proclamation No. 3 C.F.R. 11

11, 1974,ary the Secretary proposedissuedComp.). later,63 More than a decade on
regulations, Fed.Reg. (1974),39 519318,April 1973, President Nixon issued
amending Import Regulation (Revi-Oil 14210,Presidential Proclamation No. 3

5) (1974),sion to conform to Presidential31, (1974),C.F.R. 32 Fed.Reg.38 9645
19,Proclamation 1974,4210. On-(1973), Marchprovidedwhich gradual“for a tran-

Secretarythe regulationsissued final gov-existing quotasition from the method of
erning period 1,theadjusting imports petroleum Mayallocation frompetrole-of and

products through 30,long-term Aprilum a 1974programto 1975. 39for See Fed.
adjustment (1974)imports petroleum Reg. (codifiedof of 10242and at 32A C.F.R.
petroleum products through suspension (1974)).the XCh.
* Island, sitting by desig-Of the District of Rhode nation.
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import fuelcon- limned the allocation to residualregulationsfinal12 of theSection
appli-Iimports eligibleof residual into which eachof oil Districttrolled allocations

fees, X,intooil, to license 32A Ch.subjectfuel not cant would receive. C.F.R.
§(DistrictI, §I encom- And, 12(e)12(d), Fed.Reg.so-called. 10246.District at39

Mainefrom topassed eastern seaboardthe that:declared
§X, 12, 39 Fed.Florida.) C.F.R. Ch.32A pursuant this sec-No allocation made to

12(b) inReg. provided10246. Sectionat sold, assigned ormaytion be otherwise
part that:material transferred.

importeligible an allocation notTo forbe §X, 12(e), Fed.Reg.39 at32A C.F.R. Ch.fuel oilto fee of residualsubject license 10246.a person must:pursuant to this section
exemptineligible for anOne allocationin I(1) in the District ofBe business

applyfees for an alloca-from license couldfuel oil ... and haveselling residual
to such fees. 32A C.F.R. Ch.subjecttionoperationalmanagementhis andunder

§ 32(i)(l)X, (1974). theimposed32 Sectiondeepwater located ina terminalcontrol
byfee mandated PresidentialscheduleI into which there has been deliv-District

X,4210. 32A C.F.R. Ch.Proclamationhe ownedresidual fuel oil ... whichered
§ (1974).32(i)(l) applicantthe hadOncedelivery, orat time ofthe

allocation, a would is-obtained an licenseI(2) inBe in the business District of
specifying the of oil whichsue amounthaveselling residual fuel oil ... and a

X,imported. 32A Ch.could be C.F.R.agreement deepwaterthroughout with a
§ 7(b)7(a), Fed.Reg. at 10243.39 Sectionagree-operatorterminal under which

that:declaredperson to thement the has delivered
oil which he topursuantterminal residual fuel ... No issued this sectionlicense

sold,when it so delivered. ormay assigned,owned was otherwisebe
transferred.§ 12(b), Fed.Reg.X,32A Ch. atC.F.R. 39

10246. §X, 7(b), Fed.Reg.39 at32A C.F.R. Ch.
12(c) oilrequired requiredthat: 10243. 18 that a validSection further Section

import presented to thelicense must beimportperson seekingA an allocation
petro-anybeforefederal Customs Servicefee filesubject to license ... must annot

product subject regulationsleum to thethe Of-application with the Director [of
32Aconsumption.could entered forand on form as he befice of Oil suchGas]

§X, 18.applicationmay prescribe. The shall dis- C.F.R. Ch.
asclose such information the Director

II. FACTS.may necessarydeem in such detail as he
require.may “clearlyas the erroneous”Inasmuch

standard, 52(a),§ our12(c), Fed.Reg. appliesFed.R.Civ.P. toX,32A C.F.R. Ch. 39 at
below,1of theregulations required assessment determinations10246. The final that

31, 1974, present the facts and the reasonableapplications by March in webe filed
§ 5(a). 12(d) in the mostwith Id. Section inferences therefrom manneraccordance

judgment.granted summary atThough initially cate earlier R.A.1. the court a thedistrict
partial summary liability signifi­judgment partieson in favor alluded to no509-10. The have

Ven-Fuel, facts,government,of United States v. disagreements underlyingthe thecant about
80-335-Z, (D.Mass.Inc., slip op.C.A. No. at 8 pointed any factualnor has either to further

6, 1982), damages.a bench trial ensued onOct. present.it to Underevidence which wished
clearly appear,moreFor reasons which will see circumstances, should thethese we set aside

necessarily presenta­post, thetext trial involved theyonly ifcourt’s factual inferencesdistrict
culpabili­proofthe totion of all of as Ven-Fuel’s Emplea­clearlyare Federacion deerroneous.

And, 15,(Marchty. in an ore tenus decision Torres,de v. 747 F.2ddos Tribunal Justiciadeltrial,1984) following bench the districtthe Frosch,Cir.1984);35, (1st F.2dv. 59936 Vetterliability finding uponreaffirmed con­court its Williams,630, Cir.1979);(5th Starsky v. 512632507-10,evidence,of all R.A. atsideration of the 109, (9th Cir.1975).F.2d 111547-48,532-38, having tomoved va­Ven-Fuel
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§1, (Revision 5), 4259,Fed.Reg.12appellee, to the extent 37 4261hospitable to the
(March 1, 1972).support.record Ven-Fuel had neither.consistent with
Arellano, with full awareness of the under-inenterprise ownedjointis aVen-Fuel

facts,lying nevertheless submitted thesubsidiary ofbyincrements afifty percent
completed application in March of 1974.corporation businesswithpublicly-helda

certified, erroneously,He that Ven-Fuelbyspanning globethe and theinterests
eligible applica-was for the license. Theego of thecorporate alter Venezuelan

tion was rife with misstatements.3 TheIglesias chiefgovernment. Julio was its
Thereafter, duringlicense issued. the cur-found,The district courtexecutive officer.

license,rency improperly-obtainedof theout, Iglesiasthat wasand the record bears
927,142broughtVen-Fuel barrels of residu-sophisticatedexperiencedan and business-

States,al fuel oil into the United much of itCusler, lawyer/engineer,man. aJack
ports. partiesThe stipu-at Massachusettspresident untilserved as Ven-Fuel’s vice

that the cargo,lated “entered value” of theThereafter, (whomid-1973. Gusler was at
is, purchase price paidthat bythe thepoint payrollto the of thethat transferred

dollars, $9,366,-importer, converted to wascorporate grand-appellant’s publicly-traded
value, is,506 and that its domestic that theresponsibilityparent) continued to have for

price importer eventuallyfor which thelegalproviding advice to Ven-Fuel. Jose
States,sold the oil in the United inwasArellano, in thealso well versed elaborate

$11,950,892.excess of If Ven-Fuel haddealings,intricacies of international oil
imported goods pursuantthe same to aearlyin 1973joined Ven-Fuel as Gusler’s

fee-free)(rather license,fee-paid than a itsubordinate, day-succeededand to Gusler’s
$296,-permitwould have incurred costs ofto-day operational responsibilities upon the

956.80.departure.2latter’s

importhad received an licenseVen-Fuel
III. PROCEEDINGS BELOW.Departmentfrom the federal of the Interi-

(Interior) 1,period April government ap-for the 1973 The did not discover theor
31, pellant’sIt artifice well after thethrough March 1974. desired to ob- until fact.

periodfee-free license for the The Customs Service issued a notice oftain a further
30,1, through inMay April penalty1974 To be to Ven-Fuel December of 1978.1975.

1980,Thereafter,eligible import Februaryfee-free license to re- in of suit wasfor a
during span, brought. alleged infuel oil this time an The United States sub-sidual

importeddeepwater appellanthave a terminal stance that the had theapplicant had to
control, thereof, byin statements and falseunder its or lieu a oil means of false

practices appliancesor in vio-throughput agreement deepwaterwith a or fraudulent
§ (1970).4operator. Import Regulation lation of 19 U.S.C. 1592 Subse-terminal Oil

3,a 4. was amended on October2. Arellano was named as codefendant in this Section 1592
1978,action, part Re-as a of the Customs Proceduralbut the district court found that the

(CPRSA).Simplificationlimitations, 1621, form and Act of 1978§statute of 19 U.S.C. barred
1592(e),Except U.S.C. which took ef-§for 19Although government ap-againstsuit him. the

passage,contemporaneousfect with the amend-favor,pealed judgmentfrom the in Arellano's
only proceedingsapplicablements are to com-appeal presentlyis not before us. Ven-that

eighty-nine daysmenced more than after enact-Fuel, having applicableaexecuted waiver of the
95-410, I, 110(f),Title Stat.§ment. Pub.L. 921979,Augustperiod in of has notlimitations

(1978) (note 1592).following 19 U.S.C.A. §893a similar defense.asserted
determiningpurposes of to which cases theFor

applicable,are an action is com-amendmentsbypurpose detail-No useful would be served3. penalty prepenaltywhen a or notice ismenced
ing Arellano’s care-the manner and extent of 778,S.Rep. Cong.,No. 2nd Sess.issued. 95th

it was not inlessness. Ven-Fuel concedes that 20, Cong.reprinted & Ad.in 1978 U.S.Code
license,eligible the and the district’sfact for News, 2211, 2231; 1517,H.Conf.Rep. 95thNo.

finding appellant negligentthe wascourt’s that 13,Cong., reprinted U.S.Code2nd Sess. in 1978
preparation and the submission ofin both the 2249, promulga-Cong. & 2255. TheAd.News

application is so well documented that nothe bypenalty notice the Customs Ser-tion of the
findingchallenge 13, (someto that will lie. seventy-oneserious vice on December 1978
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straightaway16, present appeal1984. Thepartialmoved forgovernmentquently, the
ensued.56.Fed.R.Civ.P.undersummary judgment

ante, the1982, 16, noteseeOn October
PRESENTED.IV. ISSUESas to lia-motiongranted thedistrict court

judgmentassigns to theerrorVen-Fuelthat, the uncontrovertedholding onbility,
ways. Generallymyriad ofin abelowfacts, made false statementshadVen-Fuel

divided intoappeal can bespeaking, itslicense. Infee-freethein order to obtain
First, inverseit raises ansegments.fouramended,§ note 41592(e), seeasview of

v.argument, Wong SunWong Sun cf.of thethe amountante, which conditions
487-88,471, 83States, 371 U.S.Unitedthedegreethe ofonpenalty to be assessed

(1963),417-18, to407, L.Ed.2d 4419S.Ct.matter of dam-culpability,5 theimporter’s
(the fee-treepoisonedthat thethe effectplenary trial.for aages was reserved

granted by Interior on the ba-licensefree
in March of 1984.ensuedA trialbench representations)appellant’s falseof thesis

ruledThe district court1 ante.See note thethe fruit of whichand taintdid not bear
negli-merelyconduct wasthat Ven-Fuel’s (the entry ofcomplainsgovernment now

grosslyor(as to fraudulentgent opposed Customs). Sec-throughfuel oilresidual
theto vacatedenied its motionnegligent), ond, the district courtit thatasseverates

summary judgmentpartial simple negligencethe wrong rulingallowance of in thatwas
predicateamount of the to invoke theliability, and fixed the a sufficientas to was

liability 19 U.S.C.$783,500. Judgment in that of underimpositionpenalty at
§ Third, fly gagglelets a1592. Ven-Fuelon Marchagainst Ven-Fuelamount entered

spe-CPRSA) independentlyplying even before the moredays following of suf-the enactment
intent, damage provisionsculpability, andslip litigation the window of cificwithinficed to this

Therefore, only 1592(c) came into force:prior law. of §substantive
1592(e) pur-prior forthe statutemodifies§ cases whichas §For 592 [recodified 1592]

pertinent portions of theposes of this case. The date of enact-the courts after theare before
provision follow:text of that prior of revisedto the effectivenessment but

(e) proceedings. that,District court 592, managers for thethe intendsection—Notwith-
law, anystanding any provision of inother judicial provi-applying reviewpurpose of the

courtproceeding a States districtin United sions, tocourt will have full discretionthe
pursuantby States tothe Unitedcommenced itsof the case and makelook at the merits
recovery oftitle for thesection 1604 of this appro-independent on thedeterminationown

monetary penalty this sec-any claimed under penaltypriate the and would notamount of
tion— penaltyby whichthe old maximumbe bound

issues,(1) including of thethe amountall wouldin the old 592. The courtwas set out
novo;penalty, deshall be tried not, course, penal-abe authorized to assessof

(2) monetary penalty is based onif the penaltyty allowable un-the maximumabove
fraud, shall have the burdenthe United States section 592.der oldbyalleged violationproof to establish theof 12, Cong. &S.Rep. at 1978 U.S.CodeNo. 778evidence;convincingandclear not,1592(e) did how-at 2254. SectionAd.News(3) monetary penalty based onthe isif ever, Congressnegligence liability. clear-creategross negligence shall havethe United States existed,liability already seely believed that suchproof all the ele-of to establishthe burden 18, Cong. &S.Rep. at 1978 U.S.CodeNo. 778violation;alleged andments of the 2229, solely toaim wasat and itsAd.News(4) neg-monetary penalty onis basedif the perceivedaremedy make more flexibleand tothe bur-ligence, States shall havethe United applicable We can-in the sanctions.imbalanceproof the act or omissionden of to establish 1592(e)of alone§the enactmentnot infer fromviolation, allegedconstituting and the vio-the any previ-Congress to interdictintendedthatproofof that theshall have the burdenlator existing requirements for civil ac-ously intentresult ofdid not occur as aact or omission negligencespecifically stan-to enact ations ornegligence.

1592(c)). contrary,(as To thedid in §dard it
is,1592(e)(4), legisla-that thepremise of1592(e) §thehistorylegislative of conclusive-§The5.

existing embodied theassumption lawthattiveCongressly to alter thethat intendedshows
negli-simplepenalties onconcept bottomedofsystem administrativewhich allowedtwo-tiered

strong support conclu-gence, for ourfurnishesonlymitigation penalties permitted thebutof
VI,sion, pre-1978post that theat Partsee textactions.forfeiture in civildraconian sanction of

effect, precisely a result.legislation accomplished such1592(e) ap-givenwas immediate§Thus
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§questionswhich mixed longof claims relate to 19 U.S.C. 1592 has a and venera-
asserts, history. Its canexample,of fact and law: it for ble roots be traced to the

eighteenth viz.,century, 1799, 1the Act ofthat the inmisstatements contained the
677. ThatStat. enactment ordained inapplication opinionofconstituted matters

part:fact;thanrather statements of that the
merchandise,if any goods,That wares orgovernment representationsinduced the

of entrywhich have beenmade, shall made inthereby givingwerewhich rise to
collector,the office of a shall not besafe harbor defenses of and/or es-waiver

accordinginvoiced to the actual costevent,that,toppel; and in any Ven-Fuel’s
thereof, place exportation,at the of withintaradiddles were not “material” contem-
design to the duties thereupon,evade or§plation Lastly, appellantof 1592. the

thereof,any part goods,suchall wareschallenges the im-penaltythe amount of
thereof,or theor value tomerchandise,posed by being grosslythe district ascourt

person makingbe recovered of the entry,excessive.
forfeited____shall be

haveWe considered these contentions to §at 66.Id.record,bywarranted the andthe extent
(8States,In Caldwell v. 49United U.S.each anduponfind Ven-Fuel’s reliance all

How.) 366, (1850),12 L.Ed. 1115 the Courtmisplaced.toof them be
questionconsidered the of whether a bona

purchaser holding goodsfide which in fact
V. BAD TREE—ROTTEN FRUIT. §had been entered in violation of 66 could

subjectbe to a forfeiture order. The Courtclever,Ven-Fuel offers the but not
answeringexhibited scant inhesitation thatargumentunique, that thebecause license

question in the affirmative:presented regularto Customs onwas its
first, is,Inface, thetransgressionthere can be of the theno 19 statu-forfeiture

§ tory rightis, goodstoapproach1592. This as at theU.S.C. we transfer of
noted, time the is committed. If thisapplicationan inverted ofhave the offence

so, transgressor,was not againsttheStripping argu­Sun doctrine. theWong
whom, directed,course, penaltyofessentials, the isto its appellantment bare the

punishment,escapewould often and tri-longhave us sowould hold that as the
umph in ofthe cleverness his contrivancepapersimportation werethemselves unex­
by§ which he the Thehas violated law.ceptionable, apply;1592 notdoes and

goodstitle of the United States to thethis, despite the the li­fact that fee-free
forfeited is not consummated until aftercense, precedentwhich was a condition to

condemnation;judicial rightbut the tocompletion papers,the of those would ad­
them relates backwards to the time themittedly never have but forissued Ven­

committed____offence wasmisrepresentationsFuel’s to Interior. Put
way, argues (8 How.)another Ven-Fuel that if the (emphasis49. 381 origi-Id. U.S. at

nal).paper­declarations relatedCustoms’ and
form,in properwork were the “mere” fact earlyCaldwell took an stitch in what has

they premisedthat were on a license to omnipresentan thread in thebecome fabric
importer legallythewhich was not entitled § 1592of and kindred laws. The decision
consequence. argumentnowas of This is represents plain recognitiona of the need
in casuistry.an exercise construe lawsto customs with some

breadth, ingeniousso as to avoid end-runsinThe caselaw is itsconsistent insistence
theon collection of revenues and the con-personsthat should not from thebenefit

imports.oftrolreasonably perni-foreseeable ofresults
importationconductcious vis-a-vis the of caseAnother landmark of the same vin-

And, States, (16goods. postulate clearly tage,such a has 41 U.S.Wood v. United
Pet.) (1842),342,the statute as well as 10 is illustrativejudiceinformed sub L.Ed. 987

overriding policyand kith and kin. the same considera-its ancestors its close of
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Inthe customs laws. Cli-ofpassed arboretumWood, weregoodsIntions.
that,But, under the 1863heldquot’s,incident. the Courtwithoutthrough Customs

statute, (Marchand de-fact, seized 12 Stat. 737they were of theafter the version
having be-(the government 1863), was insuffi-3, agent’sclared forfeit innocencean
in the ac-latedly recognized deficiencies principal’sof theerase the blemishcient to

invoices). The CourtWoodcompanying (3 Wall.) at 144. The stat-guilt. 70 U.S.
confiscation:post hocupheld the applyappeared not toute, on its facewhich

apermitted thatnever beFor it can persons who en-than theto those other
upon thea fraudperpetratesparty who goods,to enter the wasattemptedtered or

custom-house, thereby enters hisand strike downexpansively construed toagain
false valu-andgoods upon false invoices using “innocent”of anpracticethe invidious

delivery there-ations, regularagetsand guilty principal.for arun coveragent to
dutiespayment of suchupon the mereof Caldwell, collective-Cliquot’sandWoodvalua-and falseinvoicesas such false punish morecustoms lawsly teach that thethathimself ofrequire, can availtions iscontrivance whichpoorly-executedthanpurposes ofdefeat thevery fraud to bud; thosenipped point-of-entryin thesixty-of thelanguageThejustice____

impugn artifice so slick thatsimilarlylawsatentryansupposes...sectionsixth
goodsslidingin theinitially succeedsitupon false invoicesthe custom-house

eyes of thepast the watchfulundetectedthepaymentthe ofintent to evadewith
custom-house.duties, the forfeiture attachesproper and

entry uponupon such an inimmediately principles arose UnitedThe same
The suc- (C.C.S.D.N.Y.such intent.such invoices with 24 Fed. 692Boyd,v.States
vigilanceevadingfraud in thecess of the 1885), 116 U.S.grounds,otherrev’d on

officers, it is notpublic so thatof the 524, (1886),616, L.Ed. a case29 7466 S.Ct.
goodsafter the haveuntildiscovered respects strikingly simi-in certainwhich is

custody, does notfrom theirpassed Boyd,In the de-at bar.6lar to the case
forfeiture; although itaway thepurge re-material misstatementsfendant made

the offencemay render the detection of applicationin to thegarding eligibility an
uncertain.more difficult and more permit.Department importfor anTreasury

(16 Pet.) then used41 at 362. issued and waspermitId. U.S. The was
atgoods,through the custom-housepasstothegoods,that the atThe naked fact

theThe defendant calledNew York.imprima-entry, thetime of were accorded
entry,cause” of thefaulty letter a “remoteheldofficials neithertur of the Customs

and, Ven-Fuel,695, on24 like reliedFed. atentry aspurified thethem harmless nor
permitthe was a truean assertion thatentry”.or as a “true“regular on its face”

at the custom-house.clear, document when usedlocutions, didthe madeSuch Court
summarily rejected:wasto Id. The defenseaway the taint which attachednot wash

a tree.the fruit of bad [Sjuch application there must bean
steps belonging to anone of thedeemed70Cliquot’s Champagne,The case of

goods,attempt enter the and conse-toWall.) 114, (1865)(3 L.Ed. 11618U.S.
presented, andany paperfalsequentlyreject-litany of cases whichbroadened the

present-bedesigned by the defendant totree in thethe rotten fruit of a baded

affidavit, letter, anypaper, by means ofor orofBoyd decided under the 1874 revision6. was
verbal,statement, by...to Amend the Customs written orthe statute. The Act false

Laws, (18Repeal Stat.and to Moieties shall be de-Revenue whereof the United Statesmeans
22,186, 1874) partpertinent duties,provided in any portionJune prived lawful orof the

12):(§ merchandise,thereof, accruing upon the or
owner, consignee, agent,any importer, any"That or referred toportion thereof embraced

shall,person invoice, affidavit, letter,with towho intent paper,or other orin such
revenue, make, attempt tothe ordefraud statement, forfeiture].be liable to[shall

make, byentryany imported merchandiseof Id. at 188.
invoices,anyof fraudulent or falsemeans
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ed, treasuryof the forsecretary E.g.,to the Customs. United States v. Twenty-
Eightpurpose obtaining Packages Pins, 244,the order 28the of for F.Cas. 252of
(C.C.D.Pa.1832)(No. 16,561). case,Butentry,the free cannot be considered as a no

read,fairlyonly, propositionextends theremote or indirect cause but as the further
imposing (i)requirementthan a thatprocuring entry.direct of the free somecause

Customs,presenteddocument must be tosubsequentThe of the collector in inacts
(ii) entryto goods,order effect an of whichconformity supe-with the direction of his

(iii) in irregular.is some material mannerfree,entering goodsrior in as werethe
requirement whollyThat was satisfied inmerely compliancea formal with what

this instance. A practicefalse occurs if thealready uponhad been determined the
misrepresentation at any stageis made ofinapplication Washington.defendant’s

beginningthe transaction “from the to theeffect, attemptIn to enterthe these
end, anywhere.” Baker,United States v.goods Washington,as free atwas made

953, (C.C.S.D.N.Y.1871)24 F.Cas. 956-57applicationon depart-to the head of the
(No. 14,500). Mescall,See United States v.ment, not, cases,ordinary uponand inas

580, (C.C.E.D.N.Y.1908).164 Fed. 583application at the custom-house here. Cf.
BagUnited States v. One CrushedofnothingThere is in section 12 of the

Wheat, 166 (C.C.S.D.N.Y.1908).Fed. 562application,act itsof 1874 that limits as
regards goods,attempts pro- readingto enter to Ven-Fuel’s restrictive of the stat-
ceedings only. only byat ute is contradicted caselaw,the custom-house The not the

byact, very languagebut the ofpurpose preventreal to 19of the and U.S.C.
§ (which broadly1592frauds, prohibits bothpunish generalas its falseas well lan-
statements, verbal,whether orwritten andguage, require appliedit to be to[sic]

practicesfalse incommitted connectionattempts goodsto enter wherever make
importation goods).thewith of Section[sic].

in way presenta-1592 no limits to theitself24 Fed. at 695-96.
any specific entrytion of oftype documentBoydVen-Fuel’s notion that is distin­ Instead, prohibitsto Customs. it the im-guishable groundson the that Treasury portation by anyof merchandise false “in-merely “superior”the of thewas customs voice, declaration, affidavit, letter, paper,

misplaced;isofficials Interior stands as statement,by anyor means of false writ-
“superior”such ajust vis-a-vis Customs verbal,or by anyten or of falsemeans or

regulatory applicableunder the inscheme practice appliancefraudulent or whatsoev-
this case. See text at Part I.ante And a er____” generalityId. The of this lan-
number of cases otherconstrue federal guage plainly anyindicates that false state-

See,similarly. e.g.,statutes United States practice, justor particularment not a
(5th Cir.1977)Beasley, 550 F.2d 261v. document,genre entryof is within the stat-

(false and madefraudulent claims to state §utory sweep. applicationThe of 1592
government held to violate False Claims not, therefore, dependdoes on the form or

§Act, 287);18 U.S.C. United States v. Del content of the or statement.document See
Toro, Cir.),(2d denied,513 F.2d 656 cert. Twenty-five PackagesStates v.United of826, 41,423 U.S. 96 46 42S.Ct. L.Ed.2d Hats, 358, 360-61,Panama 231 U.S. 34

(false(1975) made citystatements to held 63, 64-65, (1913)(invoice58 267S.Ct. L.Ed.
States);to constitute a fraud on United goods);forms contained false ofvaluation

Catena,States v. 500 F.2dUnited 1319 681,Felsen, 648 F.2d 684-United States v.
(3rd Cir.1974) presented(physician false (10th Cir.1981) (applying similarlythe85

throughtoclaims United States insurance § 542,provision,criminal 18 U.S.C.worded
companies). foreignfalse automo-to statements that

true, out,It appellant pointsis as the bywere covered certificates of con-biles
majority reported formitya of cases Environ-that the under from the United States

§akin Agency);statutes to 19 1592 deal with mental Protection United StatesU.S.C.
627, (9thapocryphal presented directly Wagner, 434 F.2d 627-28 Cir.documents to v.
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§ whatsoever, anyor false state-1592 false makes1970) to(applying 19 U.S.C.
provi-theorigin anyof in declaration undercountry on mentregardingstatements

(relatinglabeling mer- 1485 this titleof the sions of section ofthe invoices and in the
chandise). entry)to on without reason-declaration

ofto the truth suchable cause believeCaldwell, Wood, Cliquot’s,rule ofThe
statement, procuresaids the mak-or orrenders statutori-Boyd, progenyand their

anyas toing any such false statementoffruit of Ven-ly indigestible putrescentthe
material thereto without reason-matter§ moreTo read 1592Fuel’s diseased tree.

ofthe truth suchable cause to believetoopenan invitationnarrowly would be
statement, not the Unitedwhether orreve-legitimateof aims ofsubversion the

may ofdeprivedor theStates shall beacquisition byto thenue collection and
thereof,duties, any portionor ac-lawfulthem,privityin withimporters, and those

merchandise, any por-cruing upon the ordecline extendill-gotten benefits. We toof
thereof, to inor referredtion embracedCongressany invitation.or to honor such

affidavit, letter,invoice, declaration,suchimporterintended that an be reward-never
statement; guilty anyofpaper, or or isby being al-administrative deceited for

byact or means whereofwillful omissionproductveryto use the of thatlowed
may deprivedisStates or bethe Unitedduty-free pas-of faith insure thetobreach

any portionof duties there-the lawful orhold,expense.sage goods publicof Weat
accruing upon anyof orthe merchandisetherefore, in thisthat assertionsVen-Fuel’s

thereof,portion embraced or referred toregard are baseless.
invoice, declaration, affidavit,in such let-

statement,A LI- ter, byNEGLIGENCE AS BASIS FOR or or affectedpaper,VI.
omission, merchandise,ABILITY. orsuch act such

thereof,or the value to be recoveredappellant argues forceThe with some
person person, shallfrom such or bewas, asimple negligence as matter ofthat
forfeiture,subject to which forfeiturelaw, trigger the applicableinsufficient to

only apply to of theshall the whole mer-And,penalty provisions. since the district
in thechandise or the value thereof caseexculpated of anyVen-Fuel morecourt

particularpackage containingor the arti-premises,in the weegregious conduct
cle of toor articles merchandise whichmust confront this contention head on.7

paperor false or statementsuch fraudlanguagelook the of theWe first to
therelates. The arrival within territorialitself, large-an enactment which isstatute

anylimits of the United of mer-Statesly silent on the of intent. versionissue The
consigned sale and remain-chandise forapplicable ques-the law which is to theof

shipperof oring propertythe the con-here, ante,4liabilityof note wastion see
signor, of a falseacceptanceand the orin inprecisethis form 1930. Recodi-born

byinvoice thefraudulent thereof con-1970, it provides entiretyin in its asfied
signee agent consignor,or the the oroffollows:

anyofthe existence other facts constitu-owner,seller,any consignor, importer,If
fraud,attempted shallting an beconsignee, agent, person per-or other or

deemed, section,purposesfor the of thisintroduces, or attemptssons enters or to
attemptto to such merchan-be an enterintroduce,enter or into the commerce of

entrynotwithstanding no actual hasdiseimportedanythe United States merchan-
made orbeen offered.by anyof fraudulent or falsedise means

§ added).(1970) (emphasis19 1592U.S.C.invoice, declaration, affidavit, letter, pa-
must, outset, reject analy-thestatement, at theby any false Weper, or means of

byverbal, uponrelied the courtby anyor sis of the statutewritten or means of
opined that thepractice applianceor The district courtfalse or fraudulent below.

negligenceonlygovernment guilty of asappeal Ven-Fuel wasThe has filed no cross that7.
gross negligencechallenging opposed fraud.to orthe district court’s determination
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phrase adjective in phrase“reasonable cause to believe” blan- “such” the “without
therebyentiretyketed the statute in its and reasonable cause to believe the truth of

§allowed the of causeabsence “reasonable portionsuch statement.” In the of 1592
believe,” i.e., negligence, as ato to serve preceding phrase,this the noun “state-

liabilitybasis for under the act. Such an twice,appears initiallyment” before the
blush,interpretation plausibleis at first (“...disjunctive byfirst clause or means

lightin the factespecially when seen of statement,anyof false written or verbal
Congressthat in 1978 that 19believed ”) latterly... and within the second “or”

§ liabilityimposed negli-U.S.C. 1592 for clause, where it is immediately followed
gence: penalty applies negligentto as“The (and qualified) by phrasethe “in any decla-

violations____” S.Rep.as intentionalwell provisionsration under the of section 1485
778, 17,Cong.,No. reprint-95th 2nd Sess. (relatingof this title to declaration on en-

Cong.ed in 1978 & Ad.News atU.S.Code try).” The definition of “such” in Black’s
Yet,2228-29. we think that the matter is (5thDictionary 1979),Law 1284 ed. states:

simplistic.not so represents object“Such” the alreadyas
particularized in terms which are notis,The rule of the last ofantecedent
mentioned, descriptiveand is a and rela-course, statutorya fundamental tool of

word,tive referring to the last ante-generallyconstruction. That rule holds
(emphasis added).cedent.qualifying phrases appliedthat are to be to

phrase immediately preceed­the words or Again, apply the rulewe of the last ante-
ing and are not to be construed as extend­ statement,” clause,cedent. “Such in this
ing to others more remote. First Charter referring onlymust be construed as to the

States,Corp.Financial v. United 669 F.2d priorlast use of the word “statement.”
1342,1350 (9th Cir.1982); Morton,Azure v. Thus, “such perforcestatement” refers

Quindlen897, (9th Cir.1975);514 F.2d 900 only to a statement inmade a formal cus-
Co., 876,v. Prudential Insurance 482 F.2d declaration,toms only typeand it is that of

(5th Cir.1973);878 United v. Pritch­States phrasestatement to which the “without
ett, 455, (D.C.Cir.1972);470 F.2d 459 Man­ applies.reasonable cause to believe”

Commission,del Bros. v. Federal Trade other construction would ren­18, (7th Cir.1958),22254 F.2d rev’d on nugatory phrase:der the entire “or makes385, 818,grounds,other 359 79 3U.S. S.Ct. any false instatement the declaration un­(1959).L.Ed.2d 893 While the rule is not provisionsder the of section 1485 of thisone, Pritchett,an inflexible 470 F.2d at generaltitle.” This is so because the word459, appliedit should be unless there is a
appears“declaration” in the earlier clause:plain contraryindication to the in the stat­

“by anymeans of fraudulent or false in­And, harbingerute. there is no such here. voice, declaration, affidavit, letter, pa­
§ slips neatly19 U.S.C. 1592 within per____” The unrestricted word “declara­

integument qualifyingthe of the rule. The would, course, typestion” of include all of
phrase “without reasonable cause to be­ declarations, including declarations on en­

modify onlylieve” must be construed to § Thus,try made under 19 U.S.C. 1485. if
viz.,previous phrase,the last antecedent Congress phrase,had intended the “with­

“any anyfalse instatement declaration out reasonable cause to believe the truth of
provisionsunder the of section 1485 of this applysuch statement” to to statements

(relating entry).”title to declaration on (andgenerallyinmade declarations to
modifying phrase rationallyThe cannot be invoices, affidavits,statements made in let­

distributivelytoconstrued refer to the papers),ters or it would have been sense­
phrases,more remote antecedent words or any particularizedless to make reference

disjunctivewhich occur thebefore clause § entry. Allto 1485 declarations on words
byset off commas. provisions intended toand of statutes are

effect,interpretation meaning givenvalidityThe of such an is have and are to be
adoptedby presence the no construction should befurther confirmed the of and
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thereupon, orthe dutiesdesign to evadestatutory words orrenderwouldwhich
thereof,super­ goods, waresany partor all suchredundantmeaningless,phrases

thereof,merchandise,F.2d to752 the valueCunningham, orv. orfluous. Breest
Cir.1985); making entry,v. North8, (1st personZimmerman therecovered of9 be

347,Co., F.2d 353704Signal forfeited; every case inAmerican and inshall be
Society v. Mor­Cir.1983);(7th suspectWilderness collector shallthe saidwhich

(D.C.Cir.),842, cert. de­ton, 856F.2d479 goods, wares or merchan-anythat such
1550,917, 36S.Ct.nied, 93411 U.S. equalat a sum toare not invoiceddise

Rhode(1973); Blue CrossL.Ed.2d 309 they usuallyof have beenfor whichthat
1483,Cannon, F.Supp. 1491589Island v. country from whenceplacein the orsold

Black, Con­(D.R.I.1984). generallySee dutyimported, it shall thethey were be
Laws,Interpretationandstruction of goods,to take the saidof such collector

1911).§ There is but one(2dat 165 ed.60 posses-into hisor merchandisewares
why Con­one reasonreason—and alone— sion, due andand retain the same with

§singled out 1485 decla­gress would have care, expenseat the risk andreasonable
ref­particularizedthisentry byrations on owners, consignee orthe owner orof

toonly such declarationsit iserence: thereof, atuntil their valueconsignees
cause toreasonablethe “withoutwhich importation shall beplaceand ofthe time

directly relates.lanuagebelieve” ascertained, arising,until the dutiesand
was, forAlthough the district court valuation, firstaccording such shall beto

reasons, formulating thein error inthese requiredpaid, aspaid, or secured to be
thatupon which it determinedrationale importation.cases ofby this act in other

enough triggernegligence was tosimple §677, (1799).1 66Stat.§ of that errorliability, ascertainment1592
statute, limitednarrowly drawn andThisis set-inquiry.our The lawdoes not end

situations, heedinvoicing paid particulartothecourt reachedtled that if the below
But, didplace exportation. itto the ofconclusion, faulty premise,aright albeit on

phrase that dealt with intent:include aappeal.onshould be affirmedits decision
progenitorAs thedesign to evade.”“withSee, Exchangeand Com-e.g., Securities

on thelaws addressed to fraudof a race of88,80,Chenery Corp., 318 U.S.mission v.
custom-house, thethe 1799 statute became(1943);454, 459, Doe87 L.Ed. 62663 S.Ct.

ar-interpretation in two crucialobject of(1st Cir.1984);30,728 F.2d 32Anrig,v.
hoary ordi-decided under thateas.8 CasesDeCardona,Inc. v.Pueblo International

ofgive glimpseus a of what kindnanceSo,Cir.1984).823, (1st inF.2d 825725
Congress had in mindrequirementintentmeaning and intendmentorder to divine the

§ 66.when it enactedstatute, applicability to thethe and itsof
court, it isby the districtfacts as found 1842,the in setWood, bydecided Court

trace the fullnecessary judgmentin our to Themany of the later cases.the tone for
§ 1592.genealogy of 19 U.S.C. any notion that the revenuerejectedCourt

strictlyproceed- were to be con-trek with the collection lawsWe commence our
ap-strued, expansiveinstead for anings Congress, optingthe fifth from whichof

in in thisprovided statutory interpretationemerged proachan enactment that to
(16 Pet.)Wood, 41 U.S. at 362-63.part as follows: area.

And, read-the Court’s liberalmerchandise, while Woodany goods,That if wares or
statutory schemeing application of theandinentry have been madeof which shall

silentio, the Courtimplemented. subwascollector, not beoffice of a shallthe
somein its observationswas more directthe actual costaccording toinvoiced

later:thereof, yearsthreeplace exportation,the of withat

410,28, 1830, stat-relation to 66. TheseMay §discussed inStat. oftenof 48. Two acts —one
however,utes, impact14, 1832, onhave no substantialJuly 4 Stat. 593—other ofand the

the case at hand.laws aremodified the customs revenuewhich
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Upon point laws,the that policiesthe revenue on remedial they promote,which is
founded,which the information was were deeply rooted in jurisprudence. Thus,our

not, judgeas the in sug-the court below the in Cliquot’sCourt Champagne applied
gested, penalto be deemed inlaws the the analytic approachsame to the 1863

in phrasesense which §that is sometimes 1592,ancestor of holding that:
used, may proper say veryit be to a few penalRevenue laws are not laws in the

pointwords. He treated the as not of requiressense that them to be construed
great importance case,in the as thinkwe greatwith strictness in favor of the de-

not,it was since it tendencyhad no to Theyfendant. are regardedrather to be
change interpretationthe provi-of the character,as remedial in their and in-
sions of the revenue laws then under his prevent fraud,tended to suppress public

sense,consideration. In one every law wrong, promote publicand the good.
imposing a penalty mayor forfeiture be They should be so construed as to carry

law;penal sense,deemed a in another out the intention of legislaturethe indeemed,such are often trulylaws and passing them and most effectually ac-called,deserve to be remedial. The complish objects.these
judge accurate,was strictlytherefore

(3 Wall.)70 U.S. at 145. See also Unitedwhen he stated that “It must not be
Willetts, 612,States v. 28 F. Cases 614every imposesunderstood that law which

(C.C.S.D.N.Y.1871) (No. 16,699) (Blatch-is, therefore,penaltya legally speaking,
ford, J.). earlyThe areauthorities virtual-law, is,penala that a law which is to be
ly consentient on point.9 And,the thegreatconstrued with instrictness favour
soundness of reasoningtheir cannot seri-of the defendant. Laws enacted for the

doubted,ously givenbe govern-the salientfraud,prevention of suppressionfor the
mental concerns which underlie the integri-public wrong,of a publicor to effect a
ty of the custom-house.good, not, sense,are in the penalstrict

acts, although they may penalty that,inflict a These cases tell us notwithstanding
violating added,for penalthem.” And he “It aspects,their the revenue laws are to

light laws,is in Ithis view the revenue expansivelybe read in giveorder to effect
and I But,would construe them so as most Congress.to the will of the they are
effectually accomplishto the intention of particularly illuminatingnot as to how that

legislature passingthe in them.” The degreewill manifests itself vis-a-vis the of
same recogniseddistinction will be found culpability necessary catalyzeto the statu-

writers, as,elementaryin the toryfor exam- scheme. It is on this issue that cases
ple, Commentaries, (1in Blackstone’s such as United States v. Five Casks of

88;) Files,Abridg-Blaek.Comm. and Bacon’s (C.C.S.D.N.Y.1840)25 1095F.Cas.
ment, (statute 7, 8;) (No.Comyns’ 15,112)I. and Di- States,and Caldwell v. United

(Parliamentgest, 13, 19, 20;)R. R. R. supra, point way.and the
it abundantly supported byis also the matter,In governmentthe former the
authorities. brought againstan information merchan-

States, (3 How.)Taylor v. 44United U.S. allegedly imported bydise means of a false
197, 210-11, (1845) (dicta).11 L.Ed. 559 invoice intent towith evade or defraud

§Taylor by collection,and no contraryWood means stand revenue 4to of the
28, 1830,alone. The idea that Mayrevenue laws are a Act of 4 Stat. 410. The

breed,special generis, demandingsui importers argued arguesa Ven-Fuel—as
more interpretation lightliberal in of the here—that a mere mistake was insufficient

Only Eighty-Four quired9. United States v. Boxes for forfeiture. This is evident from theof
(7 453, 462-63,Sugar, Pet.) (7argument32 U.S. 8 L.Ed. 745 of counsel in the case. Id. 32 U.S.

(1833), appears stating Pet.) interpretation,contra. In that laws at 458. Consistent with the
imposing penal Sugarforfeiture were and beshould makes the standard distinction between

construed, however,strictly apparent-the Court cases of fraud and situations of mere accident
ly only (7 Pet.)meant to hold that some intent is re- or mistake. Id. 32 U.S. at 463.
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ap-requirementintentThe nature of theoth-Judge Betts ruledliability.to sustain
v.clearly in Statespears more Unitederwise:

(8thDiamonds, 139 Fed. 961Ninety-Ninethat, W.,if H. &contendsclaimant[T]he
There, soughtCir.1905). governmentthethey purchas-that weresupposedMoss

§ 9 of the Act ofgems underto confiscateinsertedand, supposition,ers, thisunder
407,10, 1890, 135-36.ch. 26 Stat.Junevalue,cost, of actualinsteadthe actual

ancestor of 19a direct linealThat law islaw,in themerely mistakenthey were § partin follows:It read as1592.10U.S.C.defraud orof an intent toguiltyand not
owner, importer, consignee,anyThat ifhowever,court,Therevenue.theevade

person shall make oragent, otherorthe lawthis mistake ofopinion thatis of
any entry importedmake ofattempt toexculpation.in theirlooked tocannot be

anyof fraudulentby meansmerchandiseif,law, andto know theThey are bound
affidavit, letter,invoice, paper,or falsefact, they make anofmistakewithout

statement,any false writ-byor means oflaw,thecontrary toentry in their invoice
verbal, by anymeans of falseorten orintentional; and,asregardedmustit be

appliance what-practice oror fraudulentreve-or defraud thetendingif to evade
soever, anyguilty of willfulor shall beto thenue, must ascribedthat intent be theby means whereofact or omissionnot, in thisjuryThe arefalse invoice. deprived of theStates shall beUnitedto the actualinquireto asparticular, thereof,duties, ac-any portionlawful orrevenue,theprivate intent to defraud merchandise, any por-upon the orcruing

in such aimportersthe werewhetherbut thereof, to inembraced or referredtionthemmanufacturers as boundrelation of affidavit, letter,invoice, paper, orsuchcost,goods,the not at actual butto enter statement, by act oror affected such
at actual value. omission, or the valuesuch merchandise

Files, 25v. Five CasksUnited States thereof, personrecovered from theof to be
at 1096.F.Cas. forfeited,entry, shallmaking the be

only apply to theforfeiture shallwhichin-something specificless than theThat
the merchandise or the valuewhole ofusually associated withtent or scienter

containingpackagein orthereof the casecriminality suffice in a customsacts of will
or articles of mer-particularthe articleapparent fromcase is also Caldwell.

such fraud or falsechandise to whichThere, court, reviewingthe in the district
relates;paper or statement ...thejudge’s jury instructions in a suit under

1799, charge Circuit, thoroughintimat- andEighthAct of faulted the for The in a
recognized dualitytheing proof opinion,of “meditated fraud” was anthat exhaustive

meaning ascribed to thegovernment’sthe case. of which could beessential element of
context,statutory and(8 “false” in theCaldwell, How.) word49 U.S. at 383. Cald-
negligentlythe line so as to includedrewwell, in theon the trial level andboth

representations the reach offalse withinCourt, equated in theSupreme “fraud”
(139 Fed.The court heldthe revenue law.“impropersense of the Act of 1799 with

966):atmeans;” plainlycase indicates that thethe
has two distinct andliability The “false”necessary imposeto for word“fraud”

is, well-recognized meanings. signifiesIthasviolation of the customs laws and
negli-start, (1) intentionally knowingly ororapart.from the abeen breed

858, 982,IV, 592, 643,356, Stat.provisions Title 42§§of the Administra-10. The Customs
9,10, 1890, 407, 6, superseded26 and re-§§tive Act of June ch. The 1922 Act was989-90.

131, 134, 17, 1930, 497,were amended and reen- pealed byStat. 135-36 ch. Titlethe Act of June
5,Aug. 762,by Payne-Aldrich 590, 750-51,IV, 592,acted the Tariff Act of 651(a)(1), 46 Stat.§§

1909, 28, 11, 95, Payne- 5, 1935,ch. 6 36 Stat. 97. The§ by Aug.Act ofwhich was later amended
byAct turn was amended the Under-Aldrich in 517,III,438, 304(b), Stat. 527.§Title 49ch.

H,3, 1913, 16, III,§wood Tariff Act of Oct. ch. changes inthe 1890 Actthese alteredNone of
114, 183-84, supersed-which was itself38 Stat. any way material to this case.

1922,21,by Sept.repealed ch.ed and Act of
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true____untrue, mistake,(2) by that itand untrue was notgently reason-[T]he
accident, the ofhonestlyor after exercise able Congressinference is that intended

A thatcare. statement is knowledge falsity,reasonable that culpableof its or
undoubtedlyin isfalse the former sense negligence ascertainingin the answer

by section 9.denounced question,to the whether it was true or
false, indispensableshould be an968-69): ele-(id.further atAnd

usingment the of the falsecase, generaltheThe reason of the rule of offense
statement, rule,under the familiar “Nos-penal strictlythat statutes should be con-
citur a sociis.”strued, judiciarythat the should not in-

terpret into them ofthe creation offenses (emphasis supplied).atId. 969-70
bodythe didenacting clearlywhich not While more modern caselaw on the sub-

denounce, generaland the current of de- ject scanty,is an applicationit favors of the
upon subject,cisions this to some of principlessame of construction to 19 U.S.C.

made,referencewhich has been indicate § Circuit,1592. The Ninth for example,
the this:that true rule is The words §upheld a predicat-forfeiture under 1592

“false” and in“falsely,” statutes and upon findinged a thatbelow claim-“[t]he
imposecontracts which forfeitures or ant made false instatements the entry

orpenalties falselyfor false acts acts papers ... without reasonable cause to be-
done, culpablegenerally imply negli- lieve the truth of such statements.” Unit-
gence wrong. They signifyor more than 627,Wagner, (9thed States v. F.2d434 628

incorrectly,incorrect or and mean know- Cir.1970). Wagner withdealt the exactingly or intentionally negligentlyor false statutory verbiage waswhich before thefalsely, in express pro-or the absence of district court in the case at bar. The courtin thevisions statutes or contracts them- appeals flatlyof therejected notion thatselves, implicationsor reasonable from
“knowing prerequisiteintent” was a to thethem, subjects,their and the circum-
application of the statute. Id. at 628-29.11contrary. (Citationsstances to the omit-

To the same iseffect United States v.ted).
(N.D.Ill.Organics, F.Supp.R.I.T.A. 487 75EighthThe Circuit concluded:

1980). case, one,That thelike instant in­Section 9 of the 1890 is penalact of a
proceedingvolved a under 19 U.S.C.graveprescribesstatute. It forfeitures

§ 1592, 1930,as enacted in wherein thepenalties, fairlyand and it falls within
government alleged that the defendantannounced,the rule which has been and
made false instatements connection withbywhich is sustained abovethe authori-

importationthe of certain merchandise.ties. A rational ofconstruction the stat-
squarelyThe district court held that theand aute consideration of the relation of

imposes liability regardstatute “without tothe offense of ofthe use a false state-
importer’s culpabilitywhether the is basedment denounced in it to the other of-

fraud,upon negligence, gross negli­orby strengthenfenses created it this con-
§Thus,gence.” atId. 76. 1592 “makesIt is probable,clusion. neither nor rea-

negligent, fraudulent,actionable as well assonable, suppose Congressto that intend-
importa­misstatements at the time of theto inflicted the forfeiture of the mer-

of Id. attion merchandise.” 77.involved,chandise possiblea fine of
$5,000, Inpossible imprisonmentand addition to the “awkward locution” offor

years Chen, 11,two for the an Dao ante atuse of innocent or Jen discussed note
trilogymistaken was of mustystatement that made with Yen-Fuel relies on a cases

which, view,knowledge myopicreasonable care and inwithout its somewhat re-

appellant’s knowledging11. The an “of thereliance on earlier Ninth Chen’s use term ‘intent’ as
case, States, context,"beingCircuit Jen Dao United Wag-Chen v. 385 somewhat in thisawkward

(9th Cir.1967), contrary ner, 629,F.2d 939 a rulefor is carefully434 F.2d at reconciled Chen
misplaced. Wagner specificallyThe court con- Wagnerwith the rule.

and,precedent, althoughsidered the Chen ac-
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But, place onappellant attemptsthe todefraud. whichshowing of intent toaquire
And,see, the case. the smoke that Ven-Fuelof these three deci-noneshallas we

dispelledin dicta is furtherweight appellant’sthe sees Tobacco’softhesions bears
express Ninety-reliance onby Tobacco’sassertion.

Tobacco,Diamonds, 147supra.Nine1,150½ Pounds Cel­v.StatesUnited of
at 130.Fed.(6th Cir.1897) ainvolvedluloid, Fed. 62782

§ points toLastly, appellantAd­ United States9 of the Customsunderforfeiture
(3d1890, 407,10, Rug, 158 Fed. 974 Cir.ch. v. One SilkAct of Juneministrative

But,1908). the case is less an AubussonThere no evidence of135. was26 Stat.
imperfect remnant. To the extentparton the of than annegligence or fraudeither

Rug holds to the view thatowner, court ordered that One Silkand the districtthe
provisions of the customsthe seized the forfeiturefrom the sale ofproceedsthe

judged bymust the same standardpaid to the claimant. laws beto overcelluloid be
of amaking applies prosecutionto the criminalappealed, essen­ asThe StatesUnited

reject­ person charged effectingwith a fraudulentliability argument. Intially a strict
976,error, simply wrong-headed.assignment entry,of id. at it isgovernment’sing the

630,Circuit, quoted respectable authority sup-toat with There is nothe id.Sixth
following passage perspective,from the and theport such an extremeapproval the

Fifty-Oneand to none. Be thatopinion Rugin Hundred court citesSix One Silk
States, 22 F.Cas. in muchmay,Tea v. United as it the issue the case isChests of

(C.C.S.D.N.Y.1826) (No. 12,916),253, 256 would have us be-narrower than Ven-Fuel
486,(12 Wheat.) 6 L.Ed. 702aff'd, 25 U.S. thelieve. The Third Circuit described issue

(1827). there at bar as follows:
single instanceI am not aware of a positionjudgeThe learned trial took the

where, any positive provision of theby part foreignof thethat the fraud on the
laws, incurred,a forfeiture isrevenue supportwould not a forfeiture ofbroker

fraud,grow of somethat it does not out goods fraud subse-the unless this was
mistake, party onnegligenceor of the person makingquently adopted by the

(Em-penaltythe has been visited.whom thatentry goods,of the and suchif
phasis supplied). person there was nowere innocent

positionThe ofgroundread,Closely only forCelluloid stands for forfeiture.
is,government contrary,the on the asproposition that an innocentacceptedthe

filed,exceptions theindicated in the tomore,bevue, thewithout will not incur
that, 9 of the cus-effect under sectionAnd,custom-house.wrath of the Cellu-

act, entrythe oftoms administrativestronglyuponloid ’s reliance Chests Teaof
goods by means of a fraudulent invoicesuggests precedentialthat its value favors

by ship-seller andput into existence theappellee’s positionthe in the case at bar.
merchandise, finan-per of the and who isVen-Fuel next brandishes the Second Cir-

defeatingcially interested in the cus-Seventy-cuit’s decision in United States v.
toms, goodsforfeit theis sufficient toTobacco, (2dFive Bales 147 Fed. 127of invoice____entry is made on thiswhenCir.1906). Tobacco, JudgeIn did lit-Coxe

brief) (em-(quoting government’sId. at 976tle more than to restate the “honest mis-
supplied).phasisrule; a directedtake” Tobacco affirmed

Thus, despite the use of intent-orientedin the owner’s in circumstanc-verdict favor
language, of the “awkward lo-district had exonerated reminiscentes where the court

Chen, ante,note 11negligence, specifically stat- cution” of Jen Dao seethe owner of
is, bottom, one fur-sought “require Rug at buting governmentthat the to One Silk

blameworthy conductmaking up proofin ther that somedegree accuracya of care and
owner/importerto the offairly attributablethe invoice which seems unreasonable.”
in to invokelanguage goodsthe must attach ordernegligenceThat isId. at 129. —it

gloss penalty liability.emphatically artificialerases the
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punish surrounding adoptionfor The debates theCongress intended to ofThat
beyondthat section demonstrate cavillegislative thatfrom ac-negligence is evident

Congress give statutoryintended to au-surrounding adoptionthehistorytions and
thority long-standingto administrativetime, CongressAct. At thatof the 1930

noted,practice. As Senator Howell “[W]epracticeadministrative sur-memorialized
given Secretaryto thehave of the Trea-byrevenue laws en-rounding the customs

sury powerthe to exercise his discretion§ 618, pertinent part:inacting which read
mayand to relieve to such extent as heany person anyinterested inWhenever

properdeem the fine which has been leviedvehicle, merchandise,vessel, baggageor
and to collect it. That has ever been anAct,provisionsthe of thisseized under
executive function under the Constitutionincurred, allegedhas or is to haveor who

States, continuingof the United and we arethereunder,incurred, any penaltyfine or
init an executive function here as it has

Secretary Treasurythe of thefiles with past.”been for some time in the 72Seelaws, theif under the customs and with (1929) (remarksCong.Rec. byS4714 Sen.
if theSecretary of Commerce under navi- Shortridge);Howell and Sen. see also 72

laws, the sale ofgation before such ves- (1929) (remarksCong.Rec. S3848-52 on var-
merchandise,sel, vehicle, baggageor a cases). expressious administrative The au-

mitigationpetition for remission or ofthe punish negligencethorization to for in
forfeiture,fine, penalty,such or the Sec- § evidences, think, congressional618 we

retary Treasury, Secretaryof the or the intent to utilize a similar standard for
Commerce, fine,if he finds that suchof § statutes, all,1592. The after must be

penalty, was incurred with-or forfeiture pari passu. Secretaryread in The was not
negligence anyor without in-out willful required only permitted mitigate or— —to

part petitionertention on the of the to penalty negli-remit a forfeiture in cases of
law,to thedefraud the revenue or violate gence; it would be anomalous to allow the

mitigatingof suchor finds the existence Secretary predicated uponto assess a fine
justifyto thecircumstances as remission negligence but be unable to enforce that

fine,mitigation penalty,of such oror action;in equallyfine a civil it would be
forfeiture, may mitigateremit or the’ prohibit, negli-inanomalous to a case of

upon such terms and conditions assame gence, directly,a civil action for forfeiture
just, or orderhe deems reasonable and Secretary impose suchyet allow the to a

any prosecution relat-discontinuance of remedy administratively. It is obvious that
ing thereto. act,enactingin the 1930 version of the

§of 1592from which the 1970 version wasplainly Secretarythe ofSection 618 allowed
Congress assumed —andtransplanted,mitigate penal-Treasurythe to fines and

therefore, negligenceintended —that wasimposed on atheyties if had been lower
plat-requisiteto constitute thesufficientculpability negli-level of than “wilfull

adequately toform of intent bottom liabili-gence.” provisoThat alone leaves no room
ty.12Congress intended and envi-to doubt that

simple negligence could itself Thoughsioned that the districtwe have faulted
support imposition penalties;the of such the “with-judge for her literal reliance on
elsewise, authority the clausethe ceded to Secre- out reasonable cause to believe”

§ 1592,contained intary mitigate or reduce be an see text ante atto would 750-
752, good.her Despiteinstincts wereempty exercise. the

remarks,(1929) (remarks by which there was noCong.Rec. The senator’s from12. See 72 S4333
dissent, falsityBlaine). uniqueantique display sense of ordebating theSen. In furniture and

schedules, no-passing revenue context. Themade these fraud in the customsSenator Blaine
blameworthyencompasses anythinggoing apply penalty, morea it tionremarks: "If we are to

Consistentought applied party or innocent mistake.the acted than accidentnot to be where
caselaw, "negligentlyknowledge preexisting un-innocently theand without withand without

pur- practices the encincture.grounds true” fall withinto believe that hisreasonable Cf.
Diamonds, at 966.Ninety-Nine 139 Fed.spuriouschased was and fraudulent.”article
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(which quite prob- particularly preciseso when the intent ofsolecism, language isthe
analysis) enacting Congressdoes the is obscure.”in the final Sea­superfluous,ably

Oil,Shipbuilding v. 444 U.S.Again,a we train Shellstatute as whole.inform the
572, 800, 814,596, 36100 S.Ct. 63 L.Ed.2dveil.must lift the historical

(citations(1980) omitted). Andrus v.See§ Payne-Aldrichtheago, 6 ofDecades
Oil, 657, 8,446 666 n. 100 S.Ct.Shell U.S.1909, 95,5,August 36 Stat.Tariff Act of

8, (1980);1932, 1938 n. 64 L.Ed.2d 593 cf.with false statementsspecificallydealt
BroadcastingRed Lion v. Federal Com­Aa customs declaration.made under

Commission, 367,munications 395 U.S.statute,of the samegeneral provisionmore
8, 1794,380-81 & n. 89 1801-02 & n.S.Ct.§ 9, practicesfraudulentcovered false and

8, (1969).23 L.Ed.2d 371 As we have re­appliances, etc. 36 Stat. 97. Unlikeor
cently observed:§ seen,which, theas we have blame-9—in

Although subsequent legislative historyhistoricallyrequirement hadworthiness
contemporane-is less authoritative thanstatutoryimplicit in thebeen

explanation, subsequent Congres-ousexpress intentlanguage 6 contained an§—
sional of intent isdeclaration an act’srequirement.

great weight statutoryentitled to in con-inCongress amended these sections
struction.1913, 3, 1913,Act of 38 Stat. 183-October

CampobelloRoosevelt International Parkdoing, Congress effectivelyIn so con-84.
Commission v. United States Environ-§ §solidated 6 and 9 of the 1909Act under

431,Agency,mental Protection 711 F.2drubric, “knowing-thesinglea deleted word
(1st Cir.1983).436-37§ 6,ly” from the former and inserted the

Congress upWhen the faced to the needcause to believe” ver-“without reasonable
§ 1592,to revise it left no doubt as to itsbiage legislativein its stead. While the

understanding of its former enactment:history philological mergerof this is unen-
lightening purposes, only penaltyfor our the rea- The under Section 592 U.S.C.[19

§ applies regardillation which we can is thatsonable draw without to the1592]
Congress sought degree culpability. penaltymatch the re-to intent of The of

§§ And,quirements of may appliedthe former 6 and 9. forfeiture value be to a vio-
§softening occurring simpleto do so demanded the of the 6 lation a ofas result

phraseology negligence.to the “without reasonable
level,cause to akin to the mini-believe” 778,S.Rep. 1,Cong.,No. 95th 2nd Sess.

showing negligencemum of which had his- reprinted Cong.in 1978 & Ad-U.S.Code
§torically energize culpabili-sufficed to 9 2211, 17,min.News 2213. also id. atSee

ty. in theSeen albedo of these evolution- Cong.1978 atU.S.Code & Admin.News
ary changes, presencethe of the “without (penalties negligent2224-29 apply “to as

inlanguagereasonable cause to believe” 19 violations”).aswell intentional
§ (1970),though blanketingU.S.C. 1592 not confirmatoryThat view was of wide­

statute, easily-read signpostthe entire is an spread preexisting practiceadministrative
points unerringlywhich to our conclusion conduct,imposing penalties negligentfor

negligencethat can and should be an ade- id., practicea which all of the commenta­
quate finding penaltyfoundation for a of tors had believed to consistent with thebe
liability. E.g.,statute in its incarnation.1930-1978

Herzstein,anyIf doubt remains as to the reach The Need to SectionReform
§ 1592, 1930,byof 19 U.S.C. it can set to rest 592 the Act 10 Int’l Law.be of Tariff of

(1976); Note,reviewing proceedings Congressthe of the 285 Laid toAnachronism
1978, Accomplishesin when the statute was redrafted. Rest: Customs ActReform

subsequentthe 592Longviews of Con­ Overdue Section“[W]hile of ofReform
gresses Pol’y10 Law & Int’lof 1930,cannot override the unmistakable the ActTariff

(1978). textu­enactingintent of the one such views Bus. 1305 Our search of the...
anysignificant expressionno ofweightare entitled to ... and al authorities reveals
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view,opposite appellantand the has cited absence of malevolent intent need not bar
§applicationus to none. the of a penalty1592 when

Congress adequatelyhas evinced a con-applicationdoes theNor of such a
trary intention. importanceThe of secur-penalty negligencefor strike a dissonant
ing compliance court,with the order of ajurisprudence gener­chord in terms of our

McComb,e.g., supra, or of an arm of theally. longThe has stressedCourt the re­
Branch,Executive e.g., Enterprise Found-purposesmedial of the customs laws and

ry, supra, nicely parallels importancethenecessity expansive,the for commonsense
securingof due observance of the Customsconstruction effectively promoteso as to

protecting publiclaws and the againstfiscpublic E.g., Cliquot’sthe weal. Cham­
bylosses sustained reason noncompli-of(3 Wall.) 145;pagne, 70 Taylor,U.S. at 44

ance.(3 How.) (dicta).U.S. at 210-11 It is horn-­
that legislationbook law remedial is to be up,To sum from 1799 forward the

fairly reasonablyand construed so as to revenue laws have sounded a consistent
apparentthe legislative purpose.effectuate Congress,theme: the of expressedwill as

Stowell,E.g., 1,United States v. 133 U.S. longin statutes,a line of successive has
12, 244, 245, (1890).10 S.Ct. 33 L.Ed. 555 been to excuse honest mistakes and acci­

upon custom-house,dental incursions thearguedNeither can it be that the levying
condemn,but to another,in one form orof a penaltycivil for carelessness alone is

blameworthymore violations. Historically,way.somehow alien to the American For
simple negligence has been deemed suffi­cogent analogy,a we need look no further
ciently culpable to fall within the latteranother,than more familiar revenue collec-
category. caselaw,The spotty,while hasmeasure,tion the Internal Revenue Code.
tended to honor this distinction. The com­Congress there explicithas made what was
mentators, though sometimes critical of theimplicit pre-1978in the version of 19 U.S.C.

rule,§ harshness of the uniformlyhave rec­monetary1952: that sanctions will lie for
ognized And,vitality.its good§ there aresimple negligence. E.g., I.R.C. 6653
and policysufficient(1954 considerations whichAnd,Supp.1984).& West the courts

approach.favor such an We therefore fol­consistently upheldhave impost.such an
Eighthlow theSee, readingCircuit’s of thise.g., Lysek v. Commissioner Inter-of

Revenue, joinstatute’s ancestor and the1088, Ninth Cir­(9thnal 583 F.2d 1094 Cir.
(albeit1978); cuit reasons)for somewhatStates,Abrams v. differentUnited 449 F.2d

662, (2d holdinginCir.1971); finding664 that the district court’sDruker v. Com-cf.
Revenue, negligence enoughof triggermissioner was toInternal 697 theF.2dof

§46, (2d Cir.1982). appellant’s liability52-56 instances,In under 19both U.S.C. 1592
(1970).compelling publicthe assuringinterest in

compliancestrict legislation designedwith
VII. MISCELLANEOUS LIABILITYequitably enginesto fuel the of a democrat-

QUESTIONS.government (which runs,ic anylike busi-
ness, energyon part grossderived in from A. Opinion.Fact versus
receipts) constitutes, itself,in goodand of representedVen-Fuel asserts that it no
reason to citizenry compara-hold the to a facts,false at mostbut included in its
tively rigorous compliance.standard of permit And,application opinions.incorrect

goodJust as law,faith is no by analogydefense to a appellantto tort the ar-
charge of civil contempt, guesv. expressionMcComb Jack- that the mere opinion,of

Paper, 187, 191, ill-founded,sonville 336 U.S. 69 thoughS.Ct. cannot constitute a
497, 499, (1949);93 misrepresentation.L.Ed. 599 Donovan v. false 37 Am.See

§Enterprise 30, (1st Jur.2d,Foundry, Deceit, (1968).751 F.2d 38 Fraud and 45
Cir.1984); Fortin v. palpablyCommissioner Mas- Ven-Fuel characterizes the untrueof

Departmentsachusetts Welfare, portions application beingPublic of its as no moreof
790, (1st Cir.1982),692 F.2d opinions796 so the than the sum of Arellano’s and
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is, ineli-of the situation. Ven-Fuel wasline of defense mentsinterpretations. This
however, fee-exempt li-doubly gibleflawed. for an allocation and

theimportcense to residual fuel oil intothe record be­have scrutinizedWe
States; the district court so foundUnitedappellantthelow, signno thatand find
appellant concedes as much. Whenand theany thepoint in manner beforeraised this

Arellano, Ven-Fuel,acting for certified thatprac­“our consistentdistrict court. Under
corporation eligiblethe was for the fee-freeatgame be starteda newtice ... [cannot]

was,license, opin-in ourthat certificationPresident and Fel­this date.” Cohen v.
ion, utterly false as a matter of fact.1359,F.2d 60-­College, 729lows Harvardof

— -,Cir.), denied,(1st U.S.cert.61 Estoppel.B.
(1984).233, Ex­83 L.Ed.2d 161105 S.Ct.

appellant govern-that theThe claimsextraordinary circum­cept under the most
against oughtit to fore-ment’s action behere),(not regu­havepresent westances

problemsclosed inasmuch as “Ven-Fuel’stheinitial consideration atlarly eschewed
misleading, ambigu-were a direct result of“alien to theappellate level of theories

conflictingous and information disseminat-record,” Kobrosky, 711v.United States
by government.” Appellant’sed the BriefCir.1983),449, (1st toF.2d 457 and we hew

asseveration in this re-at 30. Ven-Fuel’sThe failure ofthat line in this instance.
gard inartfully-centers around a series ofignite this blazeappellantthe to below

Energyphrased letters from the federalpurposes ofextinguishes the ustulation for
Office, by agency onbulletins issued thatCohen,proceeding. supra; Kobrosky,this

4, 15, 1974,February February1974 andsupra; Eagle-Picher LibertyIndustries v.
11,publication Februaryand the on 1974 of12,Insurance, 22682 F.2d n. 8Mutual

Cir.1982), denied, 1028, proposed regulations, Proposed Rules(1st cert. 460 U.S.
(Revi-1280, (1983); Import Regulation 1Amending75 L.Ed.2d 500 Oil103 S.Ct.

Inns, 890, (1974),Holiday 5), Fed.Reg.v. 595 F.2dJohnston sion 39 5193 which
(1st Cir.1979).894 ultimately abandoned.were

event,anyIn whatever remain ofembers
need not this evidence inWe discussappellant’s argument quicklythe are

First, though properlyestoppeldetail. wasby applica-an of thedoused examination
by appellantpleaded the as an affirmativeAssuming arguendoitself. that ex-tion

defense, entirely proffer anyit tofailedpressions opinionof are held to a more
pointargument on the when the districtlenient standard than statements of fact

liability.adjudicatedcourt It is settled law§ (apurposes proposi-for of 19 1592U.S.C.
that, when confronted with a Rule 56 mo­necessary totion which it is not for us

disposition, party invokingtion for brevis abar,decide in the case at and as to which
estoppelthe doctrine of must advance theview), starkly apparentitwe offer no is

appropriateissue in fashion. Burke v.application expressionsthat the called for
Inc., 946,441Gateway Clipper, F.2d 948-­obligatedof fact and that Ven-Fuel was to

(3rd Cir.1971); Moore,6 Moore’s Fed­49 J.respond in a factual hadmanner. Ven-Fuel
§ (2d 1982).ed.eral Practicedeepwater op- 56.17[21]neither a terminal under its

summary judgmenta motion for is“Whenthroughput agree-erational control nor a
partysupportedmade and ... an adversedeepwater operator;ament with terminal

may upon allegationsmere orwas, therefore, not rest theineligible largesseit for the
pleading____”fully denials of his Fed.R.Civ.P.of a fee-free license. Arellano was

56(e).apprised of all of the relevant factual ele-

is, duringdeepwaterits terminals the13. It cannot be doubted that Ven-Fuel in this fuel oil into
1,regard, feeblygrasping January endingperiodat the frailest of straws. December1973 and

Arellano,only application, certify 2,74030,Not did in the average per daywere barrels1973 b/d
"eligiblefalsely corporation fact,that the was for have a60° F.” In Ven-Fuel did not evenat

allocation,”such an but he likewise certified deepwater terminal in 1973.
qualified inputsthat "its terminal of residual
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sure, attempted Marsh, 1378, (9thVen-Fuel v. 644 F.2dTo be when 1384 Cir.
1981),to thepenalty phasethe trial vacate are tantamount toafter affirmative misbe-

liability, argueit didsummary judgment on havior. The evidence in this record in no
theory. suggest— way presentedIt did notestoppel compellingthe so a case as to

proof suggest misconduct,all of the on thethen or now—that affirmative or as to
question was not before the district court. intimate that beginVen-Fuel could even to
Judge carefully heavyZobel examined the rele- meet the burden which it inbore this

evidence, 536-37, Heckler,e.g., 2224-26;vant R.A. and reaf- wise. See 104 S.Ct. at
finding liability.firmed her on R.A. 548. Immigration and Naturalization Service

And, rejection appellant’s estop- Miranda, 19,her of the v. 459 U.S. at 103 S.Ct. at
pel by 283;claim means clear error. Hansen, 785,was no Schweiker v. 450 U.S.

788-90, 1468, 1470-72,101 S.Ct. 67 L.Ed.2drepeatedlyAs have held in awe
(1981);685 Gill,Lemer v. 751 F.2dcontexts,variety of the “traditional doc­

450, (1st Cir.1985).458-459equitable estoppel applytrine of does not
Likewise, the overwhelmingevidence isfully against government.”in cases the

that, (if all)to the extent that Ven-FuelImmigrationv. andAkbarin Naturaliza­ at.
relied on sloppythe somewhatService, 839, (1st actions oftion 669 F.2d 842 Cir.

government,the totallysuch reliance was1982). minimum, party raisingAt a the the
unreasonable. Arellano admitted that hereasonablydefense must have relied on
never took the to appli-trouble review thesome “affirmative misconduct” attributable

regulations. And,cable he submitted thesovereign.to the Id.14 The rationale for
application 1974,in early despiteMarch ofare, all,the rule is clear: we after a nation
having byadvised Energybeen the Federalby by possibilityTheruled laws not men.

regulationsOffice that pro-will beprivate party deny­ “[f]inalof harm to a inherent in
mulgated date”;filingbefore the March 15ing equitable estoppel its wonted reach is

applicationsthat “no ... should be filed(if always) grossly outweighed byoften not
until the proposedcomments on the rule-pressing publicthe interest in the enforce­
making published in Register,the Federalcongressionally publicment of mandated

11,February 1974 have been received andStetson, 42,policy. Best v. 691 F.2d 44-45
Regulations published”;final have been(1st Cir.1982); States,Portmann v. United

that, necessary,and if an extension of the(7th1155, Cir.1982).674 F.2d 1167 Such
filing granted.March 15 date would bepeculiarly appropriateareconsiderations

appellant byHad the theseabided instruc-here, given strongthe national interest in
tions, ambiguitythe of which it now com-integritythe the inof custom-house and
plains would have vanished.thwarting honeycombingorcircumvention

Brokers,of the customs laws. Air-Sea C. Materiality.Cf.
States, 1008,Inc. 596 F.2d 1011v. United Relying “byon the means of”

(C.C.P.A.1979) (estoppel innot available § 1592,clause inembodied 19 U.S.C. the
duties).involving importcases collection of appellant argues liabilitythat cannot attach

charitably ap­ showingViewed most to the under the statute a of ma­absent
pellant, in this teriality. engraftthe record case demon­ A number of havecases

vagueness requirementstrates a uponcertain and lack of ed such a the statute’s
§viz.,artistry part counterpart,on of Interior’sthe bureaucra­ criminal 18 U.S.C. 542.

But, carelessness, See, Teraoka,cy. neither e.g.,Simon v. United States v. 669
121, (9th Cir.1979), 577, (9th Cir.1982);Califano, 593 F.2d 123 579F.2d United States

assistance, Ven-Fuel, Inc., 747, (5thnor a reluctance to be of Lavin v. 602 F.2d 753

(1984);present Immigration14. Even if of these elements are andboth L.Ed.2d 42 Naturaliza-
case,(and, not), 14, 19,they Miranda,itin this are is uncertain v. 459 U.S. 103tion Service

government estopped. 281, 283, (1982)that the should be Heck- (per74 L.Ed.2d 12 cu-S.Ct.
Communityler v. Health Akbarin,riam);Services F.2d at 842.669of Crawford

— 2218,U.S.-, 2224,County, 104 S.Ct. 81
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Rose, generically im­Cir.1979); ularly570 F.2d been sustained whereStates v.United
Cir.1978).(9th portable goods byhad been entered trick or1358, No case has1363

(falsesupraimposes similarly E.g., Murray,a artifice. state­to usbeen cited which
any country originto and of ofmateriality requirement ments as valuestringent —or

all, Brown,glue);that mat­ v. 456 F.2dmateriality requirement at for United States
§ (2d Cir.), denied, 910,1592; and our research has 293 cert. 407 U.S. 92ter—under

2436, (1972) (fraudu­The district court S.Ct. 32 L.Ed.2d 684none such.revealed
telephones).15in ofauthority of this lent undervaluationquestioned the Teraoka

our decision incircuit based on United accepted only logicalOnce it is that the
(1st Cir.),Murray, 621 F.2d 1163States v. §reading theof 1592 extends reach of the

112,denied, 837,101449 S.Ct. 66cert. U.S. practicesstatute to false statements and
event,(1980), held, anyinL.Ed.2d 44 and merchandise,lawfully importableanent

rule, applied the factsthat the toTeraoka e.g., Twenty-FiveUnited States v. Pack-
bar, not insulate Ven-Fuel from lia­at did Hats, 358,ages Panama 231 34U.S.of

Judgebility. Zobel noted: 63, (1913)(civilS.Ct. 58 L.Ed. 267 forfeiture
by the de-importationHere the of oil provision applies attempted entryto of mis-

byachieved means of afendants was headgear); Wag-valued United States v.
falsity,But for the de-false statement. ner, (§supra apocryphal1592 covers

fendants never would have received a regarding originstatements of artificial
It is irrelevant that thefee-free license. limbs); Santini,United v. 266 Fed.States

imported byoil could have been someone (2d Cir.1920) (action303 to forfei-recover
§language speakselse. The of 1592 to quilts accompanied by bogusture value of

relationship importerthe between an and invoices); United States v. F.A.G. Bear-
his or her merchandise. Even under Ter- 83-9-01314, slipNo.ings Corp., op. 84-109

inappliedaoka the but for test must be (Ct. 4, 1984)at 12-13 Int’l. Trade Oct.
relationship.the context of this (§ misdescription1592 extends to of ball

Ven-Fuel, Inc., bearings components),v. C.A. No. and otherUnited States the cor-
80-335-Z, (D.Mass. 6,slip op. at 7 Oct. rectness of the district court’s conclusion is
1982) (footnote omitted). inescapable.

that,agreeWe with the court below even Circuit,The Fifth in United States v.
applies,if Teraoka Ven-Fuel is neverthe- Ven-Fuel, Inc., (asupra case wewhich

§ So,byless snared the 1592net. we need factually distinguishablefind from Ven-
any perceivednot resolve at this time con- present plight),Fuel’s thatobserved mate-

Murray.flict between Teraoka and riality “applied objectiveis to be as an test
significanceof the of a fact to the transac-appellant argues “byThe that the means

consideration,” requires§ tion under and “alanguageof” in 1592 serves to limit the
showing potentialthereasonable of effectsgrasp of the statute to those situations in

of the statement.” 602 F.2d at 753. Theimportation ingoods questionwhich of the
government’s judi-in instancecase the subwould not have been for theallowed but

facilely rigorousce meets even this stan-practicefalse or statement. Insofar as this
§ that oil could not havedard. Given thesuggests onlycontention that 1592would

imported permit,without a the meansapply prohibited beenwhere merchandise was
§ employed to its ill-imported, e.g., (entry which Ven-Fuel obtain19 U.S.C. 1307 of

gotten bylicense the means whichimports bymanufactured slave becamelabor
barred), “anentirely importedit is a re­ it the merchandise. Underbaseless. Such

test,”reading largely objective signifi-strictive Arellano’s lieswould eviscerate were
statute, inexorablyrendering meaningless they directlythe it in the cant in that led and

And, license,majority and there-vast of cases. even under 18 to the issuance of the
§ 542, entryreg­ preferentialU.S.C. criminal convictions have after to the fee-free of

Rose, involving importation non-prohibitedsupra, by appel-15. Indeed relied on the 542 of a§
lant, a item. 570 F.2d at 1364.affirmed conviction under 18 U.S.C. dutiable
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potential appellant’s negligently-madethe oil. The effect of the mis- The false
was, ease, sufficientlyin one and the statement wasstatement this material to its

importationillicit of residual fuelsame actual effect. In the absence oil intoas its
the United States to sustain theduty-exempt districtchicanery,of such the transac-

impositioncourt’s of fault.tion could not have occurred.16

stringyetVen-Fuel has another to its
VIII. DAMAGES.that,materiality suggests duebow. It to

repulsedWe have considered and ap-theshortage plaguedthe of fuel oil which the
pellant’s uponmain assaults the district1974, importersnation in other had a sur-

liabilitycourt’s finding.adverse Its re-feit of fee-free allocations and that Ven-
maining forays on this front are uniformlytheFuel “could have used tickets of some

rejectmeritless and we them without fur-chargeimporter,other either free of or at a
ther discussion. We turn now to Ven-per Appellant’smodest cost barrel.” Brief

challenge:Fuel’s final that the verdict be-Thus, runs,at 37. the thesisVen-Fuelian
grosslylow was excessive and should beappellant finagledif the had not the fee-

set aside.license,free it would have induced a lawful
case,In this the entered value of thepermit entryholder of such a to front the

illegally imported $9,366,506;oil was itsBut, argumentof the merchandise. this is
$2,500,000domestic value was some more.bytoo cute half. It overlooks the ban

If compliedVen-Fuel had applica-with theagainst sale, assignment,the or transfer of
laws,ble it paid govern-would have thean orallocation license which existed in

$296,956.80ment in duties in 1974. The§See, X, 12(e)1974. 32Ae.g., C.F.R. Ch.
penal $783,500,inaward was the sum of(1974). say misrepresentationTo athat is

judgmentand was entered below in thatimmaterial culpritbecause the could have
16,amount on March 1984.accomplished by breakingthe same result

yet propositionanother law is a more suit- The applystandard which we in
able to Lewis Carroll than to the lexicon of reviewing fixing penalty bythe of a civil

And,statutory interpretation.17federal “clearlythe district court is the erroneous”
apart rejoinder,even from such an obvious 52(a). See,standard of Rule e.g., v.Woods

judged bya defendant must be what it has States, 1444, (9th724 F.2dUnited 1451
done, by mightnot what it have done. Cir.1984); 87,100Perper,v. 569 F.2dSafer

argument shoplifter,Ven-Fuel’s is akin to a (D.C.Cir.1977); Saga Shipping,Neal v. 407
act,apprehended layingin the claim 481, (5thto a Cir.), denied,F.2d 487-88 cert.

right by producingof exoneration 986, 2143,suffi- 395 U.S. 89 S.Ct. 23 L.Ed.2d 775
that, (1969).cient funds to show had he chosen not pen­We must examine whether the

steal, paidto he could have full altyvalue for isassessed so harsh that there is an
the merchant’s disproportionwares. “inherent between the of-

"view, ‘Well, it,’holding by eating piece16. In our this is consistent with ma a of cake. I’ll eat
Teraoka, recog- Alice,inasmuch as the Ninth Circuit grow larger,said ‘and if it makes me I can

makingnized that the of false statements to smaller,key; growreach the and if it makes me
opposedavoid a conditional —as to an abso- door;creep wayI can under the so either I’ll

would,entry purposeslute—ban on even for of get garden,into the and I don’t care which
542, satisfy “byU.S.C. §18 the means of" re- Carroll,happens!’” L. Alice’s Adventures In

Teraoka, (§quirement. See 669 F.2d at 579 542 Wonderland, (Delacorte 1966).8-9 Press ed. Af-
transgression provisionsattaches to of which enjoying repast, quite surprisedter the "she was

operate deny goodseither "to entrance of or to to find that she remained the same size: to be
impose upon entry granted”).terms which is sure, generally happensthis is what when onepre-Presidential Proclamation 4210 established cake; goteats but Alice had so much into thecisely prohibitionthis sort of conditional as to way expecting nothing out-of-the-wayof butresidual fuel oil. things happen, quiteto that it seemed dull and

gowho, stupid way.”for life to on in the commonupon17. One is reminded of Alice tum-
bling finding Id. at 9.into the rabbit hole and the door

locked,gardento the to solve her dilem-decided
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$1,873,-punishment.” transgressionGrover v. United to Ven-Fuel’sfense and was
337, (1973)States, (quoting353 against200 Ct.Cl. backdrop, Judge301.20. Set this

States, 474,v. 186 Ct.Cl.United levy negligence penaltyZobel’s of a ofHeffron
1307, (1969)).485, F.2d 1312-13405 slightly forty percentmore than of the
resolved in favor of theDoubts are to be statutory maximum does not seem so dis-

court, heard the evidence andtrial which proportionate to the offense as to shock—
opportunityhad to extract the truethe best or even to vellicate—our collective con-

controversy;flavor of the as with the as- science.
damages by jury,sessment of a we will

particularlyThis is true one con-whenstay long penaltyas the fallsour hand so
siders certain additional factors. The oilpossiblethe universe of awards“within
import program put placewas in not asbysupportedthat are the evidence.”

law,just by expressanother tariff but the4, (1stv. 710 F.2d 14 Cir.Taylor,Clark
presidential poweraffirmative exercise of1983) And, verdict,jury. like a the dollar

to “take such action ... as [the President]judgmentamount of the below should
necessary importsdeems ... so that such“grosslystand unsullied unless it is exces-

impairwill not threaten to the nationalsive,” “inordinate,” “shocking to the con-
§ 1862(b).security.” 19 U.S.C. See Presi-court,”[reviewing]science of the or “so

3279,dential Proclamation supra.No. Ashigh justicethat it would be a denial of to
such, honest, goodthe national interest inpermit it stand.”to McDonald v. Federal

compliancefaith regulationswith the was243,Laboratories, (1st724 F.2d 246 Cir.
And,heightened. publicthe benefit to be1984), quoting Longv.Grunenthal Island

keepingderived fromR.R., 156, 4, baythe sharks at331,393 U.S. 159 & n. 89 S.Ct.
4, (1968). great. inexorably anywas It follows333 n. 21 that& L.Ed.2d 309

integrity programbreach of the of the de-approach inquiryWe this conscious of
sternlyserved to be treated more than ajudgmentthe deference which is due to the

garden-variety peccadil-sort of commercialcourt, mindful, withal,of the district and
lo.though negligent,that Ven-Fuel has been

gross negli-exonerated of both fraud and Lastly, in the industryoil as elsewhere in
gence. commerce,the world of equatestime with

money. playedIf Ven-Fuel byhad theInasmuch judgeas the district
rules, paid governmentit would have thebyfailed to articulate the method which
slightly $300,000under in induties 1974.computed penalty,18theshe we must view
If principalinterest were to accrue theonperspectives.the award in its various The
amount of the duties as of the start of 1975providesstatute penalty maythat the civil

prime (national average),at the rate com-twenty percentnot exceed of the dutiable
pounded annually,of the resultant totalvalue the merchandise. 19 U.S.C.

§ would,1592(c)(3)(B)(1978). government out,the pointedas hasSince “dutiable val­
$800,000equivalent upwards March,ue” is the functional of “entered be of as of 1984

19value,” (whenpenalty applicable below).20the maximum the-judgment was entered

case,Though appellate price entry18. not fatal in this re- is listed theon documents as the
is, circumstances, clearlyview in such facilitat- entered value of the merchandise.

byed a concise statement of the court below as
ingredients concocting followingto the which it used in 20. The table limns the calculation.

penalty-setting ragout. strongly eight years, primethe We com- For the first the table uses the
Census,practice publishedmend such a to the district courts in rate as in Bureau of the U.S.

Commerce,Departmentfuture cases. of the Ab-Statistical
1984, (104thstract the United States 521 ed.of

1983). 1984,The quarter19. Customs Service determines val-dutiable For 1983 and the first of
through appraisal prime byreportedue its own of the value of the the table uses the rate the

price Departmentmerchandise. U.S.C. §19 1503. The for Research of the Federal Reserve
exporta- judicialthe merchandise when it was sold for Bank of Boston. We take notice of

tion to the United States is the critical element. these rates as matters of fact. Fed.R.historical
importer’s purchaseSee §19 U.S.C. 1401a. The Evid. 201.
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And, interpret­casesfashioning years.of the severalThus, court’s to twothe district
specifically indi­one of 9corresponds ingto at least the words sectionpenalty roughly

intent.by a criminalmonetary gain they requiresecuredof the cated thatmeasure
To­Seventy-Five Balesconsequencein of its evasion v.appellantthe StatesUnited of

(2d Cir.1906)127,bacco, 130the tariff. 147 Fed.of
upholdto a for­(“Proof is sufficientwhichinherent imbalance betweenWe find no

justify atois also sufficientfeiture ...punishment in thisthe offense and the
conviction, imprisonment---­fine andpenalty, thoughThe of thecase. amount

intended towas notManifestly, [the Act]substantial, inordinately high noris neither
judgmentinerrorsto mistakes orapplyIttraumatizing judicialthe conscience.to

plainly indicate awhichto acts ...butof, within, theupperthe end butfalls at
theto defraudculpable intentandwillfulThere wasof sustainable awards.universe

Fraud,its lawful revenues.government ofthe trial court’s discretion.no abuse of
civil,criminal oraction bethewhether

proved; elementary.”);must be ... this isIX. CONCLUSION.
Rug,United States v. One Silk 158 Fed.appellant’sthefind each and all ofWe

974, (3d Cir.1908) (“[The]976 forfeiturejudg-meritless. Theprotestations to be
requires guiltyclause a scienter and ...court, as to Yen-ment of the district both

intent____ properlycriminal to con­[I]famountliability and as to the dollarFuel’s
must, bystrue the criminal clause we refer­legalon solidpenalty,the civil restsof

ence, provisionitread into the forfeiturejudgmentfooting. Accordingly, the is
intent,coupled guiltya we notwith mustappel-in theCosts ofAffirmed. favor exclude such intent when we enforce that

lee. forfeit.”);clause to United States v.
BREYER, JudgeCircuit (dissenting). 1,150 Celluloid, 627,½ Pounds 82 Fed.of

majority (6th Cir.1897) (forfeitureOnce the proves provisionsthat the stat­ 633-34
ute’s “reasonable lightly interpretedcause to believe” lan­ should not be to dis­
guage apply defendant,does not to requirementthis pensethe with “mens rea” of

(in view) over,mycase intent”);is for the other “criminal v.United States One
in 562,words the statute punish Wheat,do not negli­ Bag 166 Fed. 567Crushedof

gent activity. (S.D.N.Y.1908) (“TheThose other Ap­ goodswords must not be{see
A)pendix directlydescend from an awayact taken from unless he has[the owner]

passed by Congress in 1890 Appendix guiltybeen of an intent to defraud the{see
B), as the majority acknowledges, ante, States.”);see revenues of the United see also
at n.' 10. Diamonds,Section 9 of the 1890 statute Ninety-Ninev.United States
made the Cir.1905)substantive grounds 961, (8th (“Itoffense for 139 Fed. 969 is

reasonable,both forfeiture and imprisonment upfor probable, sup-neither nor to

(%) ($)YEAR PRIME RATE AMOUNT here, completelyshould not be considered miss-
296,956.80 juncturees the mark. We are not at this con-
320,297.601975 7.86 rather,struing practice;a statute or a rule of we
342,205.961976 6.84 uponare judg-called to make a commonsense
365,578.631977 6.83 penaltyment as to the reasonableness of a in
398,700.051978 9.06 wrong.relation to a We are not so divorced
449,215.351979 12.67 reality ignore (i)from that we can the facts that
517,810.531980 15.27 sophisticated corporations routinely invest sur-
615,521.381981 18.87 plus (andequalfunds at rates to often in excess
706,987.861982 14.86 of) prime, compoundingwith the benefit of
783,271.851983 10.79 (let (ii) that,daily annually),alone and on the

(1st 804,968.48qtr.)1984 11.07 coin,flip borrowingside of the the cost of such
1974,an amount in with no amortization for aargument compoundingVen-Fuel’s that is not

decade, probablywould demand an interest ratein,permitted say, prejudg-the calculation of
prime regularin excess of variable and with acase, e.g.,ment interest in a tort Fox v. Kane-

compounding liabilityof the for accrued inter-609,Corp., F.Supp. (D.Md.1975),Miller 398 652
est.aff’d, (4th Cir.1976),542 F.2d 915 and thus
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points into a statement one of the relevantCongress intended to inflict thepose that
cases,statute’ v. Nine-‘1890 United Statesinvolved,the merchandise aforfeiture of

Diamonds,ty-Nine that those other words$5,000, possible impris­of andpossible fine
“knowingly intentionally negli-mean or oryears for the anonment for two use of

false,”gently Fed. at 968. But the139innocent or mistaken statement that was
“negligently” purehere is at bestwordmade with reasonable care and without

dictum, inbusily engagedfor the court wastrue.”), cert. de­knowledge that it was not
showing imposethat the statute did not645,nied, 760,201 26 50 L.Ed.U.S. S.Ct.

invoking rules strictliabilitystrict and of(1906).903
fact, preced-to do so. In theconstruction

ing Ninety-Ninethese cases is as in Diamondsunderlying sentenceprincipleThe
was, following pageand make it clear thatnamely that thetoday it everasvalid

says “negligently”when the court it meansinterpret a criminal stat­notcourts should
negligence” term in“culpable contextfault,liability norimpose withoutute to —a

referring gross negli-recklessness ortoliability uponthey criminalshould rest
gence aggravatedor some form of behav-reasonablyanegligence, withoutmere

said,ior. The courtCongress so intended.indication thatclear
Statutory Con­Compare 3 Sutherland The use of a false statement invokes the

§§ (C. ed.Sands 4th59.01-59.04 punishmentstruction and is insame enumerated
1,1501974) ½States v.with United the same section with the use of a

Celluloid, (citingFed. at 63482 invoice, affidavit,Pounds “fraudulent or falseof
Sutherland, Statutory Construction letter, paper,” guiltand the of a “willful

Hart,§§ (1st ed.)). generally346-407 See act or omission.” As the act orwillful
Law, 23 Law &the CriminalThe Aims and the of theomission offense fradulentof

(1958).Contemp. 400Probs. invoice, affidavit, letter, paperor could
knowledgenot be committed without or aof 1890single statutory provisionThe

disregardreckless of the means ofand into twolater modified bifurcatedwas
knowledge, the reasonable inference isimposing criminalseparate sections—one

Congress knowledgethat intended thatcivilliability, and the other forfeiture —but
falsity, culpable negligenceof its or intrig-penalties continued to beand criminal

ascertaining question,the answer to thepredicate offensesgered by identical {see
false,whether it was true or should beA),C, and theAppendix compare Appendix

indispensablean element of the offensetohistory reveals no intentlegislative
statement____usingof the falselanguagescope specificthe of thebroaden

9 of the 1890from sectiontaken verbatim 139 Fed. at 969-70.
5,H.R.Rep. Cong.,No. 63d 1st Sess.Act.

The other three ‘1890statute’ cases citedcontrast, pas-that same(ByXLIV-XLV.
by majority languagethe use that statesH.R.Rep. announced thatsage of No. 5

clearlystill more requirementthe statute’sscopetheCongress intend to broadendid
of a criminal state of mind. See UnitedAct, namely,the 1890of sections ofother

supra;States Rug,v. One Silk Unitedto the “reasonablethose activities which
1,150 Celluloid,States v. ½ Poundsapplies.directlyclauseto believe”cause of

supra; Seventy-FiveUnited States v. Ba­concedes,majority that clauseAs theId.
Tobacco, supra.lesante, See also Unitedat n.inapplicable here. See alsois of

Wheat,10.) Thus, only Bagthe “reason- States v.before 1978 One Crushed su­of
And,a pra.to believe” clause embodiedable cause the case of United States v.

standard; statutorythe 1978negligence (9th Cir.1970),Wagner, upon434 F.2d 627
de-applytoo late to to thischange came relies,majoritywhich the also dealt with an

fendant. application of the “reasonable cause to be­
clause, inapplicablelieve” iswhich here.importing amajority’sThe reasons for

congressionalmajorityThe also relies onnegligence otherstandard into the statute’s
statements, 1978,made in 1930 and whichmajorityThewords do not convince me.
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imposesthat the statute introduces,reflect a belief orsons enters or attempts to
Many of theseliability negligence.for introduce,enter or into the commerce of

simplybe understood asstatements should the any importedUnited States merchan-
cause to be-referring to the “reasonable bydise means of any fraudulent or false

(which impose liabilitydoeslieve” clause invoice, declaration, affidavit, letter, paper,
applies).it Some-negligencefor where by any statement,or means of false writ-

below, docongressmen,times like the court verbal, by anyten or or means of false or
tosuggest “reasonable cause be-that the practice appliancefraudulent or whatsoev-

applies literally to the en-languagelieve” er, anyor makes false in anystatement
But, todaystatutorytire the courtsection. under provisionsdeclaration the of section

Thus, nothing inrejects that there isview. title (relating1485 of this to declaration on
helpcongressionalthe debates to it. entry) without toreasonable cause believe

statement,the oftruth such or aids orFinally, the refers to considerablecourt
procures the making anyof such falsepre-1870 history language suggestingand

as to anystatement matter material there-a broad of customs statutes.construction
to without reasonable tocause believe the1870, however, notBefore the statute did

statement,truth of such whether or not theliability; initialimpose criminal and it is the
shall may deprivedUnited States or be ofin aappearance languageof the relevant

duties,the any portion thereof,lawful ortriggerscriminal statute that the relevant
upon merchandise,accruing the anyor por-makesprinciplesstrict of construction and

thereof,tion embraced or referred to inthe customs statute inter­irrelevant ‘broad’
invoice, declaration, affidavit,such letter,pretive Regardlesscanon. of the case law

statement;paper, guiltyor or anyis ofstatutes, contempora­under courtsearlier
willful act or byomission means whereofneously interpreting the were1890 Act
the States may deprivedUnited shall or bepenal,in that it andsayingunanimous was

duties,of the any portion thereof,lawful orstrictlyshould therefore be construed.
merchandise,accruing upon the any por-or1,150United v. ½ Pounds Cellu­States of

thereof,tion embraced or referred to in(“Theloid, 82 Fed. at 634 statute under
invoice, declaration, affidavit, letter,suchhighly penal, suchconsideration is and as

statement,paper, or byor affected suchrequiresfalls rulegeneralwithin the which
omission,act or person personssuch orconstruction.”);a strict United v.States

uponshall conviction forbe fined each of-Diamonds, 139 964Ninety-Nine Fed. at
$5,000,not exceedingfense a sum or be(“But penala statute which creates and

imprisoned for exceedinga time not twostrictlydenounces a offense should benew
both,years, or in the discretion of theconstrued.”); Seventy-­United States v.

Provided, nothingcourt: That in this sec-Tobacco,Five 147 Fed. at 130Bales of
tion be importedshall construed to relieve(“Such strictlya statute must be con­

bymerchandise from forfeiture reason ofstrued.”).
anysuch false statement or for cause else-amended,the has andSince statute been

(June 17, 1930,provided bywhere law. ch.has precedentialthe case therefore little
§IV,497, 591, 750; 5,Aug.title 46 Stat.value, more, to thesayI shall no but leave

§1935, 438, III, 304(a),ch. title 49 Stat.ofreader with an historical bent the task
527.)historyexamining legislativethe andcases

readingI ishave cited to determine which
Same; goods.§ penalty against1592.disagree-simply mycorrect. Here I note

departs thement insofar as the court from owner,consignor, seller, importer,If anyconstruction, myprinciple con-of strict and agent, per-orconsignee, personor other
sequent disagreement with the result. introduces, attemptsor tosons enters or

APPENDIX A introduce, commerce ofenter into theor
§ Fraud; any importedStates merchan-penalties. the Unitedpersonal1591.

seller, owner, importer, by anydise means of or falseany consignor, fraudulentIf
invoice, declaration, affidavit, letter,per- paper,personor other orconsignee, agent,
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statement,by any thereof,or false writ-means of to be recovered from suchvalue
verbal, by anyoften or or means false or subject to for-persons,or shall beperson

practice appliancefraudulent or whatsoev- feiture, only apply towhich forfeiture shall
er, any anyor makes false statement in of the merchandise or the valuethe whole

provisionsdeclaration under the of section containingpackagein case orthereof the
(relating1485 of title to declaration onthis of mer-particular article or articlesthe

entry) causewithout reasonable to believe papersuch fraud or falseto whichchandisestatement,the truth of such or aids or
relates. The arrival withinor statementprocures making anyof suchthe false

oflimits of the United Statesthe territorialanystatement as to matter material there-
consigned andany for salemerchandiseto without reasonable cause to believe the

shipper orremaining property of thethestatement,truth of such whether or not the
acceptancethe of a false orconsignor, andmay deprivedUnited States shall or be of

by consigneethereof thefraudulent invoiceduties, any portion thereof,the orlawful
consignor, or the exist-merchandise, agent of theaccruing upon anythe or or thepor-

thereof,tion embraced or referred to in constituting ananyof other factsence
invoice, declaration, affidavit, letter,such deemed,fraud,attempted shall be for the

statement;paper, guiltyor anyor is of section, attemptthis to be anpurposes of
bywillful act or omission means whereof notwithstandingmerchandiseto enter such

the may deprivedUnited States is or be of entry has made or offered.no actual been
the any portionlawful duties or thereof §1930, 497, IV, 592,(June 17, title 46ch.
accuring upon any por-the merchandise or 5, 1935, 438, III,750; titleAug. eh.Stat.thereof,tion embraced or referred to in § 527.)304(b), 49 Stat.invoice, declaration, affidavit, letter,such

§§ (1940)1591-92Taken from 19 U.S.C.paper, statement,or byor affected such
merchandise, (now superseded).omission, such or theact or

APPENDIX B

Penalty making,forowner, personany importer, consignee, agent, shall makeThat if or otherSec. 9.
entry,ialseetc>imported by anyattempt any entry ormerchandise means fraudulentor to make of of

statement,affidavit, letter,invoice, paper, by any written oror means of falsefalse
whatsoever,verbal, any practice applianceby or fraudulent or oror means of false

guilty any by the States shallof willful act or omission means whereof Unitedshall be
duties, thereof,any portion accruing upondeprived the merchan­orbe of the lawful

invoice,affidavit, letter,dise, thereof,any portion or referred to in suchor embraced
omission, merchandise,statement, bypaper, such act or such or theor or affected

forfeited,thereof, entry,person making the shall beto be recovered from thevalue
only apply or the value thereofshall to the whole of the merchandisewhich forfeiture

containing particularpackage merchandise tothe article or articles ofin the case or
shall,relates; person uponpaper and suchwhich such fraud or false or statement

dollars,conviction, exceedinga sum five thousand or bebe fined for each offense not
both,years,imprisoned exceeding or in the discretion of the court.for a time not two

§10,Taken from 1890, 407, 9,Customs Act ofAdministrative June ch. 26 135-36.Stat.
APPENDIX C

at-Punishment forseller, owner, agent,any consignor, importer, consignee, or other“G. That if
tempts byto enter falseintroduce, introduce,attemptperson persons, into theenter or or to enter oror shall
invoice, etc.by anyany imported means of fraudulentcommerceof the United States merchandise Vol. p.36, 97, amended.invoice, declaration, affidavit, letter, by anypaper, of falseor false or means

statement, verbal, practiceby any oror or means of false or fraudulentwritten
whatsoever, providedanyappliance or shall make false statement in the declarations

182.p.Ante,statement,paragraph orcause to the truth of suchfor in F without reasonable believe
anyprocure making any such as to matter materialshall aid or the of false statement

statement, or shall bethereto without reasonable cause to believe the truth of such
mayany byguilty shall oromission means whereof the United Statesof willful act or

duties, thereof,any portion accruing upondeprived the merchan-orbe of the lawful
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or embraced or referred to in suchdise, thereof, invoice,any portion declaration,
or or affected such act oraffidavit, letter, statement, suchpaper, by omission, person

exceedingconviction be fined for eachor shall offense a sum notupon $5,000,persons
Proviso.

exceedingor for a time not two or in theboth,be discretion of theyears,imprisoned Forfeiture not affected.
Provided, nothingThat in this section shallcourt: be construed to relieve imported

merchandise from forfeiture reason of such false statement or for causeby any
law.elsewhere byprovided

Forfeitureconsignor, consignee, goodsof foragent,“H. That if seller, owner, or otherany importer,
making false invoices,shall enter or orintroduce,or to enter or into theattempt introduce,person persons

etc-statements>commerce of the United merchandise means ofStates fraudulentany imported by any
or oraffidavit,false means of falseinvoice, declaration, letter, bypaper, any

written or or means of false or fraudulentstatement, verbal, orby any practice
or shall make false statement in thewhatsoever, declarationsanyappliance provided

paragraphfor F without reasonable cause to believe the truth of such statement,in or
182.p.Ante,makingshall aid or the of falsesuch statement as to matter materialanyprocure any

thereto without reasonable cause to believe the truth of such or shall bestatement,
guilty of willful act or omission means whereof the United States shall orany by may

accruingof the lawful duties orbe the merchandisedeprived any thereof,portion upon
inor embraced or referred to suchthereof, invoice, declaration, affidavit,any portion

or or affected such act or suchletter, statement, omission, orpaper, by merchandise,
Extent of forfeiture.the tothereof,value be recovered from such or shall be forfeited,person persons,

which forfeiture shall to the whole of the merchandise or the value thereofonly apply
package containingin the case or the article or articles of merchandise toparticular

which such fraud or false or statement relates. That the arrival within thepaper
consignedterritorial limits of the ofUnited States merchandise for sale andany

Attempt to make falseremaining consignor,the of the or and the of a false orproperty shipper acceptance entry construed.consignee agent consignor,fraudulent invoice thereof the or the of the or theby
constitutingexistence of other facts an fraud, shall be for theany deemed,attempted

paragraph,of this to be an to enter such merchandise notwithstand­purposes attempt
ing no actual has been made or offered.entry

§3,1913, 16, III, G, H,Taken from the Underwood Tariff Act of Oct. ch. 38 Stat. 183-84.
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