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leave,compensation andas toees’ claims
420,Hinchman, GREAT154 INTERCONTINENTALF.3dsee Adams v.

1998). LLC,(D.C. Plaintiff-­422 Cir.n.2 BRANDS
Appellantpositionof OPM’s isThe reasonableness

ofpoint in oneby the madebuttressed v.
opinions fromComptrollerthe General’s AMERICA COM­NORTHKELLOGG

Comptrollertheopinion,In that1984. USA, INC.,PANY, Kellogg Keebler
interpreting thepointed out thatGeneral Company,Company, Keebler Foodsholiday apply part-­rule to toin-lieu-of

Company,Kellogg Defendants-­Salesthat part-­meanemployees wouldtime
Cross-Appellantsworking than fiveemployees fewertime

2015-2082disproportion­obtaindays per wouldweek
holiday 2015-2084in-lieu-of benefitsately favorable

colleagues; astheir full-timecompared to Appeals,Court ofUnited Statesnoted, smaller the num­opinion “thethe
Federal Circuit.workdaysregularlyof scheduled [forber

greater pro­theemployee],an the September 7,such 2017Decided:
designated or intoportional entitlement

holidays.” Shirleyof A.lieu Matter of
Lombardo, Comp. It is not63 Gen. at 307.

conclude thatfor OPM tounreasonable
to im­Congress not have intendedwould

system having perversesuch aplement a
outcome.

sum, itthat reasonableIn we hold was
OPM, regulations,in formal to in-for its

to “basic workweek”terpret the reference
toapplying only employees.full-timeas

posi-theposition is consistent withThat
Comptroller inby the Generaltion taken

statute, itand is consis-interpreting the
position bytaken OPM sincetent with the

regulations on thefirst issued issue.OPM
oflanguage contextand theBecause the

clearlynot that Con-dostatute indicate
contraryaor the President intendedgress

the terminterpretation of “basic work-
week,” ofinterpretationwe sustain OPM’s

toonlyas full-timeapplicablethat term
employees.

forshall bear its own costspartyEach
appeal.this

AFFIRMED
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Lehmann, ICrosby ConlinKatie Ciresi
MN,LLP, Minneapolis, for Plain-argued patentThe ’532 describes a combination

byrepresentedAlso Mi-tiff-Appellant, One,of of packaging.two known kinds
V,chael Ciresi. cookies, a sur-for usescommon frame

other,by wrapper.a The commonroundedHarris, GreenbergDaniel Trau-Richard for wipes, packagewet uses a on thewhich
LLP, IL,rig Chicago, argued for'Defen- maylabel pulled back to thebe access

dants-Cross-Appellants. representedAlso contents, put inthen toplaceback reseal
Levinstein, Lukas,by J.Matthew J. James package preservetothe the items remain-

Jr. ing inside.

Miller, Thus, backgroundKoering, Attorney,Daniel pat­the section of theJacob
Paddock, PLC, begins:Canfield, Stone, Chicago, ent “Containers for products& food

such as cookiesIL, and other typicallyfor snacksPlaintiff-Appellant.
include a frame bysurrounded outeran
wrapper. The frame acts a trayas. to holdPROST, Judge, REYNAChiefBefore
the product protectfood and to foodtheTARANTO, Judges.and Circuit

1,product damage.” patent,from ’532 col.
personlines A wanting12-15. to consumedissenting byOpinion partin filed

some not all of pack­but the initems theJudge REYNA.Circuit
age “normally” does so “by opening one

wrapper,of withdrawing trayend the theTARANTO, Judge.Circuit
thereof,from removingthe and theninside

(nowFoodsKraft Global Brands LLC 1,product Id,,the from tray.”the col.food
Brands)Intercontinental Greatcalled containers,” however,lines “[T]hese15-18.

6,918,532, is­Patent No. whichowns U.S. not“generally providedo a convenient
and supplementedsued in 2005 was with opening Forarrangement.reclosingand

inclaims on 2011.additional reexamination reclosing ofexample, wrapper,the once
patent, aThe describes and claims’532. opened, generally foldingsimplyincludes

that, can bepackage opening,food after rolling end theclip-pingor the anddown
to maintain the of theresealed freshness Id.,wrapperend to the col.keep closed.”

pat­broughtinside. thisfood items Kraft 1, lines 19-23.
ent-infringement against Kelloggsuit time,At same seals“[r]eclosablethe

Co., Co.,America FoodsNorth Keebler used, dispensing bagshave been for for wet
(collectively, Kellogg)and affiliates in the Id.,disposable cleaning wipes.”tissue or

ofNorthern District Illinois. The district 1, bagscol. lines 24-25. “The label on these
Kellogg tothat entitledcourt held was pulled thereby exposingcan back anbe

judgment forsummary invalidityof obvi­ allowingopening, toaccess wet tissues"the
the of theousness of asserted claims ’532 Id.,wipes 1, linesor inside.” col. 25-27.

Intercontinental,patent. Great Brands however-,“Typically,” dispensing“those
Co.,Kellogg F.Supp.3dN. Am. 118 structure, ie.,bags” aLLC v. lack internalrigid

(N.D. 2015).1022, court1027-42 Ill. The flexible,completely“are formed exclusive­
that to sum­also held Kraft was entitled ly plasticof ora other suitable flexible

mary Kellogg’s coun­judgment rejecting closely packmaterial surrounds thewhich
unenforceability patent Id.,of of the 1,or wipes.”terclaim of lineswet col.tissues

structure,alleged inequitable byto conduct Lacking rigiddue an27-30. internal
Kraft, chiefly bagsin parte dispensingan ex are wellreexamination “such known not

. productsforproceeding. containingId. at affirm­ food as1044-45. We suited
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toto the hand access saidadequate layer provideprovidefail tocontainersthese
Id., and reclosableproducts.” top openingfood accessstoringforprotection

top openingto seal said1, against said34-36.col. lines
sealing layer is moved backwhen saidinven-introduces thepatent thenThe

top.against the saidtion:
Id., 5, lines 29-51.col.isof inventionpresentthepurposeThe

containerimproved 2007, yearsa afterprovideto new and In about twoOctober
rigid issued,as food arti-products companysuch patentfor food a Swedishthe ’532

like,cles, example cookies the packages soughtfor and producesthat resealable
adequate pro-providescontainer patentwhich of thatpartean reexaminationex
thereof, whilefor the contentstection and Trademark Of-from the PatentU.S.

facilitating of theopeningconcurrently Intercontinental, F.Supp.3d atfice. 118
resealing the sealwrappercontainer and the1026. Office initiated reexamina-The

thethe thereof untilprotect (into contents tion, 2010,Aprilin the examinerand
fullycontents are consumed. unit) rejected allthe central reexamination

of that Kraftexcept the claims1, claims twoId., col. 39-46.lines
(to objected),examinerwhich theadded1, largely representativeisClaim which

in2001 articlecentrally on a shortrelyingfol­appeal,of this recites aspurposesfor
: Packaging displayedNews that and de-lows­

by apackagingItscribed madeRe-SealshapedA food containerpolygonal1.
by ParamountSwedish firm and marketedcomprising:
however,2011, thePackaging. AugustIndefining polygonal shape ofa frame the

Appeal BoardPatent Trial and reversedcontainer, having acontainerthe said
critically on arejections.all of It reliedthebottom[,] connectingtop, and thea sides

Packaging Newsphrase theparticular inbottom, containing atop and the frame
conventionality of theasserting thearticlecomprised of foodproductfood discrete

distinguish pat-film to the Kraftwrappingarticles;
appearthat notphraseent doesclaims—aframe,surrounding saidwrappera said

descriptionsin of Paramount Re-Sealthesides[,]formingwrapper top[,]the and
arti-prior-artIt in the distinctpackagingcontainer;bottom of the

presentin thecentralcles that becamehaving openingan suffi-topsaid access
Foodslitigation. Ex Parte GlobalKraftprovide tociently large to hand access

LLC., 2011-005770,2011 WLBrands No.of arti-substantially all discrete foodthe
2011).19,(P.T.A.B. re-Aug. The3754634frame, suchcles contained within the

certificate containedsulting reexaminationsubstantially ofanythat one the discrete
claimsoriginal 1-25 and newthe claimsarticles can be accessed andfood re-

26-67.individually through said accessmoved
2013, infringe-KelloggIn forKraft suedopening; and

of the ’532of of claimsment a numberadhesively to saidsealing layer,a sealed
allegedpatent. particular,In Kraft thatsealingtop opening, saidaround said

making, using, sell-infringed byKelloggportionlayer including a starter located
cookieoffering certaining, and resealablecantopnear a of the which beside

Kellogg sug-documentpackages that auser, sealing layergrasped by a said
togested designed “‘circumvent[ ]werepor-being releasable when startersaid

maintaining similarpatentKraft whilethefrompulled awaytion is in a direction
” Intercontinental, 118thereby properties.’pullto in turn andsaid side

(alteration original).inat 1026portion sealing F.Supp.3dat a ofrelease least said
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date,by amongKellogg responded alleging, September/Octoberoth- 2001 at 46-47
(J.A. 4708-09).things,er that the asserted claims of

patentthe ’532 were invalid for obvious- First, considering independent claims 1
patentand that the wasness unenforcea- 34,and the courtdistrict concluded that

inequitableble due to byconduct Kraft put beyondthe record disputereasonable
in securingbefore the Board reversal of all exceptthat claim elements the “frame”

rejections duringthe examiner’s reexami- Machinery Up-element were shown in the
Kellogg eventuallynation. for sum-moved date articles and the “frame” element was

mary judgment invalidity,of and Kraft in prior packaging,shown the art of cookie
summary judgment Kellogg’sformoved on such as the Intercontinen-patent.Graham

of unenforceability to in-counterclaim due tal, F.Supp.3d118 at The court1030-34.
equitable conduct.1 then onlydetermined that reasonablethe

inference on the that arecord was relevantgranted Kellogg’sThe district court mo-
skilled artisan have beenwould motivatedsummary judgmenttion for of invalidity of
to combine those references. Theprior-art(1, 4, 6, 26, 32,3,all of the asserted claims

specificallycourt the absencestressed that33, 34, 35, 36, 37, 39, 42) under 35and
opening reclosingof a ar-“convenient and(2006).2§ patent103 AsU.S.C. the itself

rangement” problem” forwas a “knownclear,makes the “frame” element is shown
Machinerycookie thepackaging and thatart,by prior such as U.S. Patent No.

resealable,Update tray-included packag-3,740,238 Graham,toissued which dis-
ing for afoods offered a skilled artisanpackagecloses a traditional cookie with a

problem simply by replac-solution to thecookies,to theframe hold asdescribed
ing Machinery Update “tray”the with aprior patent.art in ’532the And while the
frame, ie,, tray highera with Moresides.patent priormakes thatclear artnon-food
generally, simplethe thecourt consideredpeel-back packageshowed a resealable

art,teachings impor-and clear of thethewithout a rigid stmcture for(packaging
ordinarytance of common crea-sense andshow,wipes), patentwet thewhat does not

tivity, conclusoryand the character ofreveals,litigationin thisbut the isrecord
Kraft’s of nonobvious-expert’s assertionsprior showing peel-backart a resealable
ness. Id. at 1034-38. next ana-The courtrigidpackage traywith a itemsfor food

claims, findinglyzed dependentthe various(“such as” discrete items like sushi and
no for conclusion aboutbasis a differenttwocanapés) namely, related inarticles—

portionthe of the obviousnessart-basedMachinery Update publicationthe describ-
analysis. Id. at 1038-41.ing showing aand packageRe-Seal It

in Britain bymarketed Pack- Finally,Paramount thatthe court concluded Kraft’s
aging foragent indicia,as an ItReal-Seal Sweden. objectiveevidence of certain

substantial,Machinery Update, March/AprilSee though simply2002 not entitledwas
(J.A. 4423-24); Machinery Up- weight legalat 59-60 into such the assess­ultimate

soughtKellogg summary judgment patent,1. also from 2003of 2. The which issued a'532
non-infringement, but the court application, governed bydistrict ofis the version
agreed only infringement,as to literal con­ § 103 inthat was effect before its amendment
cluding presentedthat the record a Act,triable by Leahy-Smiththe InventsAmerica

infringement by equivalence.issue toas Inter­ 284,112-29, 3(n)(1),§Pub. L. 125 Stat.No.
continental, F.Supp.3d118 at 1042-44. We Intercontinental,(2011).293 See 118

ruling,need not discuss either half of that or F.Supp.3d at 1027 n.2.
any except invalidityissue the and unenforce-­

issues,ability as to which we theaffirm dis­
summaty judgment rulings.trict court’s
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bychiefly alleged inequitable conductto a bot­producement of onobviousness as
anythingoftom-line conclusion but theproceeding,invalid­ in the reexaminationKraft

In theparticular,at 1041-42. courtity. Id. summarygranted motion forcourt Kraft’s
strongKraft had evidencethatdetermined atrejecting challenge. Id.thejudgment

patent-­totied thesuccessof.commercial theexplainedThe court that1044-45.
industry praise,packaging, andclaimed duringcharge inequitableof conduct reex­

1041,atcopying by Kellogg. Id. Neverthe­ onnot and not restamination did could
concluded,less, “this a case incourt isthe art;by priorofwithholding Kraft material

secondary do notwhich the considerations undisputedin is thatparticular, [the“[i]t
strong pri­Kellogg’s extremelyovercome Machinery ...Update2002] [article]

showing thatma the invention wasfacie presented during Id.reexamination.”[was]Machinery Update.”of Id.lightinobvious
Theat 1044. court then addressed Kel­

court explained:The
key charge Kraft’slogg’s counsel did—thatcase, priorthe art referencesIn this

not tell the Patent and Trademark Officeofthe claim limitations—allallteach of (PTO) phrase Packagingthat the in theexistingcould be found inthe elements
conventionalityarticle the ofNews aboutfact,Intechnology. near­food packaging

film, onwrapping which the Boardtheinelements were found onely all of the
claims,rely upholdingto incame Kraft’sarticle,Update the restMachinery and

aactually misprint, allegedly madeaswaspackages.in cookie Ad­already existed
by oppositethe characterization ofevidenttechnology relativelythe isditionally,

packagingin It inthe film used Re-Sealconsiderations,on asimple. theseBased
2002'Machinery Update article. Thethein the art would have aperson skilled

court, agreeingwhile that thedistrictto cre­the elementsreason combineto
sum, phrase Packaging likelyin News aprimaryIn wasinvention. theate the

misprint,to conclusion that Kraft’s counsellead a that concludedconsiderations
oflightin the “merelythe was obvious the of mis­invention restated contents the

art, strongprior “[tjhere[Intercontinental’s]and noprinted article” and is evidence
secondary considerationsshowing of attorney knowingly tothe iden­that failed

outweigh this determination.does not inconsistency arti­the thetify between two
facts,sum, undisputedIn on the Intercontinental,based atF.Supp.3dcles.” 118

claims asare invalidall of the asserted presented1045. not evi­Kellogg thus had
light Machinery Updatein ofobvious forthat meet thedence standardcould

d hexisting cookiewhen combine­ wit­ in Thera­intent to deceive established
packages. sense, Beeton, Co., 649Inc. v. Dickinson &

(enId. 1276, (Fed.1042.at 1290-91 Cir. 2011):F.3d
banc). Intercontinental, F.Supp.3d attoregard Kellogg’s unenforceabili­ 118With

to 1045.3ty. patent,the ’532 basedchallenge

alleged pri­ Kellogg’s OpeningKraft erred. Corrected Br.Kellogg3. also that withheld court
(the “Fuji Package") original point,in theor art evidence Kel­For record on56-57. the

concluded,prosecution, V(C),but the courtdistrict logg only supra,”"Sec. whichcites does
reasons, the offeredfor that evidence -4924-26,several exist, which does notnot and J.A.

support assertion to meetto that failed Thera­ duringinequitable non-disclosureaddress
inequitable-conduct Inter­sense’s standard. Kellogg pointprosecution. has forfeited the

continental, F.Supp.3d118 In thisat 1045. certainly has not shown error. We do notand
court, Kellogg onlymakes towhat amounts a aspect inequitable-­of thefurther thisaddress

point,of error on notbare this aassertion issue.conduct
argumentmeaningful whyfor districtthe
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Prods.,appeals regarding invalidity. Inc., 133, 150,Kraft Kel­ 530 U.S. 120 S.Ct.
2097, (2000) (“[T]helogg cross-appeals regarding 105unenforce­ 147 L.Ed.2d court
must allability. jurisdictionWe draw reasonable inferences inhave under 28 fa­

1295(a)(1). of nonmoving party.”);§ vor the U.S.U.S.C. Water
Servs., A/S,NovozymesInc. v. 843 F.3d
1345, (Fed. 2016);1350 Cir. Laskin v.

(7th731, 2013).Siegel, 728 F.3d Cir.734theWe review district court’s
grant summary judgment.deof novo. See

A(7thInc.,Bijora, 793,Blow v. 855 F.3d 797
unpatent­A claimed isinvention2017); Toys,Cir. v.Innovention LLC

“ifable the differences thebetweenEntm’t, Inc., 1314,MGA 637 F.3d 1318
and, priorclaimed invention the art are(Fed. 2011). grantCir. “The court shall

such that the claimed ainvention as wholesummary judgment if the movant shows
have towould been obvious” one of ordi­that genuine dispute anythere is no as to

nary skill in the relevant art. 35 U.S.C.material fact the movant is toand entitled
§ legal103. questionObviousness is ajudgment ofas a law.” Fed. R. Civ.matter

underlyingbased on factual determina­56(a). is,P. A fact” one that“material
Inc.,tions. KSR Int’l Co. v. 550Teleflex“might affect the outcome” of case.the

398, 406, 1727,U.S. 127 S.Ct. 167 L.Ed.2dInc., 477LibertyAnderson v. Lobby, U.S.
(2007);705 Graham v. John Deere Co. ofS.Ct, 2505,242, 248, 106 91 202L.Ed.2d

1, 17-18,City, 684,Kan. 383 U.S. 86 S.Ct.(1986); Brooks, 936,Williams v. 809 F.3d
(1966);15 Mfg.L.Ed.2d 545 Randall v.(7th 2016);941-42 OperationsCir. Crown

Rea, 1355, (Fed. 2013).F.3d 1362733 Cir.Int’l, Inc., 1367,Ltd. Solutia 289v. F.3d
Among the factual determinations are “the(Fed. 2002). “genuine”A dispute1375 Cir.

art,scope and content of priorthe differ­onlyover a material fact if it isexists
artpriorences between the and the claims

on summary-judgment“reasonable” the issue,at ordinarythe level of skill in the
fact,torecord that therefore tofind and art, objectivepertinent anyand indicia of

verdict, movant, takingreach a against the Randall,non-obviousness.” 733 F.3d at
into ófgoverning per­account the burden 406,KSR,(citing1362 550 U.S. at 127

Anderson, 248,suasion. 477 U.S. at 106 1727; Graham, 17-18,at383 U.S. 86S.Ct.
(“[A] is ‘genuine’S.Ct. 2505 factmaterial 684). question, signifi­S.Ct. Also a fact of

... if the is such aevidence that reason­ here, is whether thecance relevant skilled
juryable could return a for theverdict piecesartisan had a motivation to combine

.nonmoving party.”); 250-57,id­ at 106 of inprior way eventuallyart the claimed
(reiteratingS.Ct. 2505 reasonableness in­ Samsungpatent,in at v.Applethe issue. Inc.

quiry of per­and role ofwho has burden Co., 1034, 1047-48,ecs. 839 F.3dEl­
’convincingsuasion and andwhether “clear (Fed. 2016) (en banc);1051 Cir. PAR

evidence” or other applies); seestandard Pharm., Pharm., Inc.,Inc. v. 773TWI
Harris, 372, 378,550Scott v. U.S. 127 (Fed.1186, 1196 2014); WyersF.3d Cir. v.

1769, (2007) (OnS.Ct. 167 686L.Ed.2d Co., 1231,LockMaster 616 F.3d 1237-39
judgment, requiredaresummary “courts (Fed. 2010); also, e.g., Skky,Cir. see Inc.

to view the facts and reasonabledraw MindGeek; s.a.r.l., 1014,v. 859 1021F.3d
inferences in mostlightthe favorable to (Fed. 2017) (applyingCir. the same stan­

motion,the party opposing” the (emphasis Appealto the Trial anddards Patent
(internaladded) quotation marks omit­ determination of obviousness in anBoard’s

ted)); review).4Plumbing partesReeves v. Sanderson inter Once the relevant

4, success,sonably manyexpecteda skilled an inartisan would have rea- issueWhether
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at issue.” Id.resolved, by patenttheultimate fashion claimedissues are “[t]hefact
1727; (“[I]t418, 127 see id. can beat S.Ct.legalof is a deter­judgment obviousness

identify a reason that wouldimportant toKSR,for the court. 550 atmination” U.S.
of ordinarya skillprompted personhave427, 127S.Ct. 1727.

in to combine the ele­the relevant field
KSR, Supreme a“In the Court criticized wayin the the claimed new inven­ments

determiningtorigid approach obviousness does.”). waysof in ation “One the which
pri­ofon the disclosures individual provedbased ob­patent’s subject matter can be

references, theby notinglittle to is that there existed atwith recourse viousor-art
problem forof a knowntime inventionknowledge, creativity, and commonthe

en­solutionwhich there was an obviousan artisanordinarilythat skilledsense
patent’s claims.” Id. atcompassed by thebrought to whenbearwould have consider­

419-20, 127 1727.S.Ct.ing or modifications”combinations
Randall, at 1362. CourtF.3d “[T]he733 record, summaryon theDepending

analysisan that therequired priorreads mayforjudgment invalidityof obviousness
context, takingin account ofart ‘demands or­SupremeThe Courtappropriate.be

design community,’ judgmentto the in KSR after asummaryknown ‘the dered
putof facts be­careful theknowledge possessed by per­a determinationbackground

dispute by record, itgenuine the andyondart,’inhaving ordinary skill theson and
conclusory“aexplained that affidavit ad­creative asteps‘the inferences and that

ofdressing question obviousness” doestheordinaryof skill in theperson art would
” summarypossibility ofnot “exclude theKSR,employ.’ (quotingId. 550 atU.S.

426,judgment.” at 127 S.Ct. 1727.Id.1727).418, A “court must ask127 S.Ct.
Rather:improvement is[claimed]whether the

onconsidering summary judgmentInpredictable “pre­than themore use”—a
the court canquestionthat district andprior art elementsdictable variation” —“of

expertaccount testimo-should take intofunctions,”according to their established
orny, may keep openresolvewhichconsidering more iswhether involved than

questions of fact. That not thecertain is
simple“the of one ele­substitution known issue,of The ultimateend the however.
for another or the merement application legaljudgment of is a deter-obviousness

totechnique piece priorof a known a of Graham, 383 at 17 [86mination. U.S.
KSR,ready improvement.”for the 550art Where, here, contentas the684].S.Ct.

417,at aU.S. S.Ct. 1727. tech­“[I]f127 art, patentof theprior scopeof the the
device,nique improvebeen used to onehas claim, inordinarythe level of skilland

ordinarya of skill in the artpersonand dispute,not andthe art are in material
recognize it improvethat would sim­would of is apparentthe the claimobviousness

way, usingin theilar same thedevices factors, judg-light summaryin of these
technique appli­is unlessobvious its actual ment is appropriate.

beyondis orcation his her skill.” Id. at 427, on theat S.Ct. 1727. BasedId. 127
417, The court con­127 S.Ct. 1727. should case-specif-examinations ofrequired close

rangea of tosider real-world facts deter­ court, KSR,records, hasic this since
an apparent summary judgmentmine “whether there was rea­ of ob-heldsometimes

and sometimesto combine the known elements in viousness unwarranted5son the

Inc., (Fed.cases, Aliph, 724 F.3d 1343 Cir.presentedobviousness has been Inc. v.not as
2013); Sylvania, Induc­issue OSRAM Inc. v. Am.an here.

Techs., Inc., (Fed.698 Cir.701 F.3dtion
Entm’t,2012);Inc., Toys,See, LLC MGAv.e.g., Corp. Hospira, Innovention5. Ivera Med. v.

(Fed. 2011);Inc.,(Fed. 2015); Plantronics, 1314 Cir. Trans­1336 Cir. 637 F.3d801 F.3d
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it warranted.6 priorheld are disclosed in the itart and would
predictablehave been personfor a of skillcase, conclude,In this we the district

elements,in the art to combine those Kel-correctly summarydetermined thatcourt
logg strong primahas made a facie show-record,onjudgment was the forwarranted
ing of obviousness as to independentinthe reasons we have summarized de-

34.”);claims 1 and see at 1038-41id.scribing opinion.the district court’s Kraft’s
(same claims).dependentfor asserted Asarguments contraryto the unpersua-are

shows,opinion 1034-37,its id. atsive. courtthe
drew that conclusion on the Gra-based

1 ham factors to identifyingdirected the
art,teachings of priorthe as well as theobjectiveKraft turns first to the

considerations) considerations this court has identified(secondary bearingindicia as
bearing onOpening questionon Br. the of motivation toobviousness. Kraft’s 38-42.

See,It that the e.g., Plantronics,contends district court treated combine. 724 F.3d at
(“objective “afterthought,”indicia as an 1354the to maycombine be[Motivation

“writing patentoff turningthe tobefore explicitly implicitlyfound or in market
indicia,”objective forces;“repeatedly not[ing] design incentives;and the ‘interrelated

findingits of obviousness before consider­ teachings of multiple patents’; ‘any need
38, 40,ing objectivethe indicia.” Id. at 41. problemor known in the offield endeavor

That contention mischaracterizes the dis­ at the time of byinvention and addressed
reasoning,trict court’s which followed a patent’;the backgroundand the knowl-

KSR, Graham,sequence that accords with edge, creativity, commonand sense of the
precedents.and this court’s skill.”)person ordinary (citingof Perfect

Web, KSR,(quoting587 F.3d at 1328-29The district court drew its conclu­
418-21, 1727)).550 atU.S. 127 S.Ct.after, before,of obviousness onlysion not

court notThe thus did an ultimatedrawconsidering objectivethe indicia. Intercon­
tinental, regardingconclusion beforeobviousnessF.Supp.3d118 at 1042. Before

indicia, considering objectivethe The con­reviewing indicia.objectivethe the court
trary byis notonly shown the court’s not-­Kelloggconcluded that had made a

“strong prima showing uncommon choice of whenfacie of obvious­ words conduct­
Intercontinental, ing weighing, namely,ness.” the ultimate that theF.Supp.3d118 at

(“Because objectiveis no genuine1037-38 there dis­ indicia “do not Kel­overcome
pute that all of 1 logg’s strong primaelements claims and 34 extremely facie show­

(Fed. 2012);Deepwater Drilling, GraphOnocean MySpace,Inc. v. Cir. Inc. v.Offshore
USA, Inc., (Fed. 2012);Corp.,Maersk Contractors 1296617 F.3d 672 F.3d Cir. In re1250.

(Fed. TriMed,2010); Corp.,Stryker Litig.,Cir. ProcessingInc. v. Interactive Call PatentKatz
Cir,(Fed. 2010); (Fed. 2011);608 F.3d 1333 Source Corp639 v.F.3d 1303 Cir. Tokai

Techs., LLC,LendingTree, Enters., Inc., (Fed.LLC v. 588Search Cir.Easton 632 F.3d 1358
(Fed. 2009); Süd-Chemie, 2011); Pharm., Labs, Inc.,1063F.3d Cir. Inc. King v.Inc. Eon

Techs., Inc., (Fed. (Fed. 2010);v. 554 F.3dMultisorb 1001 616 F.3d 1267 Cir. Dow Jones &
2009). Ltd.,Co., (Fed.Cir. Inc. v. 606 F.3d 1338Ablaise

2010); Licensing,Techs. LLC v.Cir. Media
See, Co., (Fed.e.g., Apotex Upper6. Roche Inc. v. Deck 596 F.3d 1334 Cir.Hoffman-La

Inc., (Fed. 2014); 2010); Techs., InfoUSA,748 F.3d 1326 Cir. Ohio Web v.Inc.Perfect
S., LLC, Inc., (Fed. 2009);AlpsWoodWillow Co. v. 735 F.3d 1324587 F.3d Cir. Ball

(Fed. 2013); Container,Bayer Specialty1333 Cir. Healthcare Aerosol & v. Ltd.Inc.
Pharm., Pharm., Inc., Brands, Inc., (Fed. 2009);Inc. v. Watson 713 Cir.F.3d 555 984F.3d

(Fed. 2013); Inc.,Wrigley1369 Cir. Comput.QuantaWm. Jr. Co. v. Co. 550 F.3dRicoh v.
LLC, (Fed. 2008).Cadbury Adams USA 683 F.3d 1356 1325 Cir.
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Intercontinental, legalbefore a conclusioning.” F.Supp.3d at on obviousness is118
Willow,See, F.3d ate.g,, Corp.1041. 735 drawn. v. F. Von Langs­Ohio Demaco

Web,(similar usage); 587 Ltd., F.2d 1387,1344 Licensing 851 1391Perfect dorff
(similar); KSR, at550 U.S. (Fed.1333 Prods.,F.3d at 1988); LeoCir. see Pharm.cf.

426, (secondary F,3dconsider­127 S.Ct. 1727 Rea, 1346, (Fed.v.Ltd. 726 1357-58
the“dislodge”ations not determinationdo 2013); Plantronics, 1355;Cir. 724 F.3d at

robvious).that claim beenthe would have v.Integrations,Powe­ Inc. Fairchild
Int’l, Inc., 1348,ob­ Semiconductor 711 F.3da conclusion aswithholdingWhile to

(Fed.considering objective 2013); Cyclobenzap­the 1368 In reuntil Cir.viousness
indicia,’ Hydrochloridethe court draw thedistrict did rine Extended-Release
following before such consider­ 1063,conclusions Capsule Litig., 676 F.3dPatent 1076

problemation: known in the (Fed.“there was a 2012);Cir. Apple,see also 839 F.3d
industry,packagingcookie and all of the 1058; Concepts,at Inc. v. Smith &Kinetic

inelements of the invention. theexisted 1342,Inc.,Nephew, 688 F.3d 1368-71
art”;prior expert,packaging with“[a] Ecolochem,(Fed. 2012);Cir. Inc. v. S. Cal.

knowledge .existing packagingof food tech­ Co., 1361, (Fed.Edison 1380-81227 F.3d
,thoughthave tonology, would combine a 2000),Cir. district courtBut the here did

container and aresealable frame- big just no authoritythat. cites thatKraftAnd
cookies”;enough to thecontain and requires objectiveof indiciaconsideration

“combination ‘wouldhaveclaimed been en­ part ofas motivation-to-combinethe factu­
groundedtirely predictable inand common analysis.al

Intercontinental, 118sense.”’ F.Supp.3d
staged considerationThe un­(quoting SpecialtyAerosol1035 Ballat &

court,,bydertaken re­992-93). district andContainer, theat555 courtF.3d The
cases,(before in our makes senseflected withindiscussing objectivethen concluded

framework,indicia): jury the“No con­ motivation-to-combine areasonable could
clude that a in Kraftperson packagingskilled framework does notwith which take
design to, challengernot be combinewould motivated issue. showsWhen á that a
these Id.features.” for relevant“motivation” existed a skilled

artisan art inprior way.thecombinecontends, to.objectivethatKraft indicia
issue,patentin at athe suchclaimeddrawingmust con-be beforeevaluated a

showing .commonly supports and leadsjuryaclusion about whether reasonable
further,readily to the ultimate determina­find that a relevant artisancould skilled

artisan, using ordinarytion that such anart,priorhad a to combine themotivation
- creativity, actually have found thedrawingnot wouldmerely before the ultimate

But theBut it no claimed obvious. latterconclusion. cites inventionobviousness
precedent holding. automaticallyso not followconclusion does

finding, andfrom the former additionalconfirmingKraft citedoes authorities
drawingmay it.prevent Identifi­evidencethat, cases, objective canin some indicia be

cation of to make com­“motivation” theaobviousness,important ofevidence some­
give picturecompletebination not a ofmayimportanttimes mosteven the evidence.

artisan,a exercising ordinarywhat skilled1355;See, Plantronics,e.g., 724 F.3d at
creativity patentthe incentive ofwithoutCrocs, Comm’n,Inc. Int’l Trade 598v.

haveprotection,2 actually it1294, (Fed. 2010). would foundF.3d 1310 And itCir.
or] devise[ ]”obvious thesay, “disdose[to atcites that consistent withauthorities

time, Graham, 11,383Graham, objective relevant See U.S.KSR that atindiciaand
given weight” (explaining86 thatmust be “fair when Con­considered and S.Ct. 684
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103, before,adopted § accepted byeven thegress and district' arequirecourt
developinherent toproblem was legal“[t]he ofconclusion nonobviousness if we

weedingmeans of inven­some out those agree with the district as to thecourt
orwhich would de­tions not-be disclosed prior-art and ele­motivation-to-combine

patent”).but for of athe inducementvised analysis.of Any implicit,ments the unde­
theproved,with a motivation recordEven veloped suggestion to that byeffect Kraft

all,that, themay reveal reasons after here,enoughis not on giventhe record the
court not the combi­should conclude that strength elements,of the onrecord those

obvious, ie.,would al­nation have been including simplicitythe of technologythe
typeof Oneready part publicthe domain.7 issue,atand combination recognizedthe

of of evi­such additional evidence consists problem resealingof for packaging,cookie
objectiveof indicia—commercialdence strongand teachingthe of the prior art

invention,totraceable the claimedsuccess just See,prioritybefore the claimed date.
industry praise, copying, otherand certain Willow,e.g., Ohio 735 F.3d at 1344

concerning people’sfacts actions and state­ (“[W]here a claimed invention represents
ments.

predictableno themore priorthan use of
way analy­This thestructuringof accordingart toelements established func­

implements requirementthe that thesis tions, here,as evidence of secondary indi­
to determining obviousness beapproach cia frequentlyare toinadequatedeemed

"KSR, 550“expansive” and “flexible.” See nonobviousness.”).establish
415,at It reflectsU.S. 127 S.Ct. 1727. an

understanding-of the role of “motivation” 2
that fits our consistent of thattreatment

arguesnextKraft that the districtanalysisof inthe na­element as factual
genuinecourt resolved factualimproperlyit SupremeAnd fits the Court’sture.

disputes. The district court concluded thatobjectivetreatment of evidenceindicia as
following onlythe were the reasonableinweighed legalto overall determi­be the

findings Machineryon the record: theof no errornation obviousness. We see in
Update (publishedarticles shortly beforesequence stepsof courtthe the district

date)priorityKraft’s alldisclose the ele­arrivingin itstook at ultimate obviousness
of claims inments the combination—in­determination.

cluding, notably, pull-backa resealableargument objec­theonlyKraft’s about
package for discrete afood items withindicia thus Kraft com­tive fails. cannot
rigid tray except requiredthe “frame”—toplain that the district court creditfailed

cookies, bythat common forwas shown.asregarding objectiveits evidence indicia:
Graham; satisfactorythe absence of a- re­acceptedthe court the Kraftdistrict facts

package problemsealable was a forknownsuccess,about indus­asserted commercial
cookies; ordinary creativitythe ofandremains, thetry praise, copying.and forWhat

packagingrelevant skilled artisan motivat­indicia, therefore,objective weigh­athe is
predictableed and the themade ofuseing produce legalto a conclusion. But

us, Machinery Update package with a cookie-­additionally arguedoes not toKraft
protectingcertainly meaningful way,not in that in frame as- a to thata solution

anyparticular objective problem.case indicia known Kraft has notthis the shown

Inc.,Tech., domain”);partTranslogic publicIn 5047. See re F.3d of the see In realso
1249, Kao, 1057,(Fed. 2007) (Fed.(citing Huai-Hung1259 KSR forCir. 639 F.3d 1073

Wiseman,2011); 1019,proposition obvious Cir. re“the fundamental that In 596 F.2d
(C.C.P.A. 1979).priorof 1023variants references are themselvesart
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Machinery Updatecontrary motivation to use thefor reasonablein the recordbasis
case, forin suf- a frame cookies. Kraftfindings, packagingthis withfindings. Those

legal conclusion on the thatjustify begins by relyingthe overall assertiontofice
obviousness, being meaningful rejectedno idea ofpersonnelthere the“Kelloggof

indicia,objective packagewhenargument the cookiecombiningthat a traditional
(as theweighed in Kraft’s favor district oftechnology” thewith resealablethe

did), change ultimate conclu-court can the Open-Update articles. Kraft’sMachinery
sion. sup-noting doesBr. 45. But the record

best,inference. At theport suggestedthethat the courtarguesKraft district
testimony could establishdepositioncited“explicit clear reason-provideto andfailed

Kellogg employeesof viewedgroupthat aunderpinning”rationaling providing some
packagingRe-Seal Itsample of theaof sense in itsinvocation commonfor its

alongmeetingtechnology at an internalanalysis. Kraft’smotivation-to-combine
broughtpackaging samplesPlantronics, with other(quoting43 724Opening Br.

Kellogg did1354). from a show andback tradedisagree. The courtat WeF.3d
fortechnologyimmediately adoptnot thedemonstrating theon the recordrelied

6328-29, 6347, 6366-69.insufficientlyof “con- cookies. See J.A.problem” an“known
opening reclosing arrange- in the aboutonlyand But the recordvenient evidence

sug-and the that initial ispackagingment” for cookie the decisionreason behind
Update that itsgestion Machineryin itself possess requirednot theKelloggthat did

tray, for aa was usablepackaging, pur-with toequipment not then wishand did
foods, itemsvariety of “such as” discrete One com-equipment. J.A. 6329.chase new

Intercontinental,canapés.andlike sushi equip-aboutpany’s temporary decision an
F.Supp.3d at 1035-36.118 not toment is sufficient defeatinvestment

thatotherwise-compelled inferencetheto the ofpointsKraft also absence
packagingthe It withcombining Re-SealKellogg point.for on thisexpert testimony

(as incookie-package framesfamiliar Gra-we rec­OpeningKraft’s Br. 43. But have
ham) technological solu-predictableawasognized that some involve technolo­cases

prob-known markettion to the relevantenoughgies prior simpleart that areand
lem.testimonyno is needed. Seeexpertthat

(“KSR616 ourWyers, dispute,F.3d at 1239 and as its own evi-notKraft does
legalcases establish that the determi­later court con-by thedence recited district

mayof include recourse firms,nation obviousness in itsthe invention disclosedthat
sense, inlogic, judgment, commonto and problema known withpatent helps solve

Web,expert testimony.”);lieu of (experienced by thosepackagingcookiePerfect
1329; Sundance, De-­at Inc. v.587 F.3d eatingoptionthe ofwhoconsumers want

1356,Ltd.,Fabricating 550 F.3dMonte inof cookies onepackagethan a fullless
(Fed. 2008).Cir. is claimed and1365 Intercontinental,What F.Supp.3d atsitting). 118

patentin ’532 doesdescribed the Machinery Up-in thepackaging1035.The—which
manufacturing equip­anynot newinclude articles, tray pro-tointernaldate with an

produceor to the de­ment- instructions resealingconvenienttect the contents and
packagingscribed and claimed suggestion of use forfunctionality, and its—makes

this such a case. items, makesvariety of discrete fooda
byuse for cookiesitsreadily predictablenext that the evidenceKraft contends

tray to form araising of thethe sidesthere was morein the record thatshows
byto statements itspointsKraft“frame.”inference aboutthan one reasonable

(or onfilingsKraft basedpackaging experta skilled artisan had arelevantwhether
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statements) allegedlyas supporting canapéssuch a sushi and examplesas mere
(“suchcontrary finding. Kraft’s Opening as”),Br. 46- as parallel perimeterwell as

1769-75,(citing portions52 of J.A. 6134— portions top sealing layerat the for tothe
35, 6156, 6159-60,6146-53, 6163-64 6166- Intercontinental,stick to. 118 F.Supp.3d
67). expert’sthe inBut statements this anyat fail1030-34. We to see other rea-

to supportcase are insufficient reason-a readingsonable of Machinery Updatethe
finding.able contrary on points.8articles these

PTO,especiallyexpert,Kraft’s in the Likewise, expert “manythe noted reclo-
relativelydevoted little attention to the variations,”sure as Kraft summarizes the

Machinery Update articles. in-He focused ties, ties,point, such as “tin twist adhesive
article,Packagingon thestead Netos end,tape for reclosing clip pincha toone

(unlike Machinerywhich the Update arti- the of package, zipper stripend the a
cles) thestated that Re-Seal It packaging added to package,the end or of theside
described and shown did not use conven- pinchand a to an orstripseal added end

wrappingtional statement that led—the of package.”side the OpeningKraft Br.
the Board on reexamination to reverse the shows,But47. as far as the record those

rejectionexaminer’s of Kraft’s claims. Re- amongwere the invery alternatives the
gardless, to extent that histhe statements prior art leftthat with theconsumers
apply directly indirectlyor to the Machin- problem”“known packagingwith cookie
ery Update packaging, they onrest mis- that turning to themotivated resealable
readings of the disregardarticles and of

Machinery Update packaging. Suchsignificanceplainthe of other evidence
known-to-bé-unsatisfactory alternativesfrom Kraft itself. See Corp.Novartis v.
provide no for questioning pre-basis theLabs., Inc., 1043,Ben Venue 271 F.3d
dictability of picking Machineryout the(Fed. 2001)1050-51 (determiningCir. that
Update packaging as a new solution to theexpert notdeclaration based on reasonable

problem.knownfrominferences the material record facts
asserts,Kraft onbased declarationsto conclusory opinionamounts a insuffi-

(relied on bysubmitted to the PTO itsprevent summary judgment);cient to see
case),expert inScott, 380, this arti-“[a]also 550 that skilledU.S. at 127 S.Ct. 1769.

san towould not add a reclosure featureexample, expert suggestedFor the that
it fordesignedGraham because is one-Machinery Updatethe articles are focused ”use, ends,’ofby ‘openingtime at itsoneon layered likeitems sliced meats and

inexpensiveand “the Graham istray andsuggest trayof a onlyuse to be removed
cook-‘resiliently to conform to theflexible’from of package,the side the not for items

ies,” Packaging packag-whereas the Newsto toplike cookies be accessed from bythe
ing designed openings“is for multiple andpeeling back the flap.resealable Kraft’s

expensive, ‘sig-reclosings” “trayand its isOpening Br. 46-52. But the district court
nificantly rigid,’ ‘not conforma-why more andcorrectly explained Machinerythe

Update Open-totop products.’”do teach ble the Kraft’sarticles access to food
items,trays unstacked giving ing providewith discrete Br. those no46. But assertions

applies equally ported readings.8. That conclusion to the de- Kraft's that Kraft’sassertion
claims, whiqhpendent readings,expert contrarythe district court me- Kraft’sasserted

50-52,ticulously doublyOpening conclusory.indiscussed relation to the Br.teach- is
Intercontinental,ings prior givenof the art at issue. has no basis for over-Kraft sufficient

summary judgmentF.Supp.3d appeal, turning grant118 at On1038-41. Kraft the of as to
meaningful argument dependent anymakes no as to theabout the the claims more than

document-sup- independentmerits of the district court’s claims.
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Graham, Machinery Updatefor the 2002 arti-denying predict-thebasisreasonable
(con-using prior-art cle, Packagingof cookie frames like News articleability and the

Update pack-Machinerythe photograph appearedGraham’s in astaining the same
article)aging. UpdateMachinery2001in the

Openingconsidered. See Kraft Br.wereproblem” for cookieIt “knownwas a
however,say, in56-60. It suffices to thatpackages didthat Graham-likeconsumers

proposi-this the “enhanced burden”case“multipleforsatisfactorily provide thenot
provides no for a different re-tion basisclosings” that consumersopenings and

sult.Machinery Updatethat thewanted—and
Asmade convenient.morepackaging point certainlyThe “enhanced burden”

dissatisfactionsays,-,“[c]onsumerKraft practical litigation:truthconfirms a about
frame-in-wrapperwith this traditional experta fact finder that anpersuading

Id. 4. isat Thatpackage was well-known.” proposition isagency' is incorrect on a
multiple-uselooking to themotivatedwhat likely greater challengebe forensic toto a

Moreover,UpdateMachinery packaging. showing propositionthan thethe advocate
that thepoints to no Gra-Kraft evidence contraryof ato be incorrect in the absence

not work with thewouldham-like frames determination. See Scieleexpert-agency
packaging.Machinery Nor doesUpdate Ltd., 1253,LupinPharma Inc. v. 684 F.3d

testimony say anything actu-the relied-on (Fed. 2012) (“[I]t may1260-61 Cir. be
sayit does notally material about cost: convincingto meet the clearharder and

package wouldresultingthat cookiethe
invalidityburden when the contention ispri-morecookie than thecost consumers

argumentupon the same thebased onorpackage anythat increasecookieor-art
already con-same reference that the PTOto the combina-be sufficientwould deter
aImportantly,sidered. whether referenceonly point costexpert’stion. The about

weighttogoeswas before PTO the oftheexpen-frame was lessthat the cookiewas
evidence, parties ofthe and the are courseMachinery tray. ButUpdatesive thethan

do,to, generally argu-make thesefree andnothing thatsays to the effectthat point
finder.”).ments to the fact This court has(cookie) faceconsumers wouldthe relevant

not, however, any larger meaningascribedthe cookie makers toa cost increase were
which,point,to the burden” the“enhancedreplacebut the sur-the old frameuse

explained,court has does not mean thatMachineryrounding wrappers with the
something convincingclear andmore thanUpdate package.

event,required. anyId. Inevidence is thisconclude,record, there is nothis weOn
is not a case in which what the PTO con-overturning the district court’sbasis for

difference, for atcluded a leastmakes tworeasonable, juryanythat wouldconclusion
reasons.toto a motivation combine.have find

First, explained,as the district court the
3 only analysis Machineryof theexpress

examiner,Update byarticles was the whoargumentfinal invokesKraft’s
Board,rejected up-the claims. The whichthat a chal­recognition “partycourt’sthis

claims, expresslyheld the did considernotanvalidity enhancedlenging shoulders-
articles, on athose but relied instead sen-invalidity argument onif reliesburden the
in News that notPackagingtence doesduringconsideredpriorthe art ex­same

Machinery Updatein the articles.Tokai, appearat Ac­632 1367.amination.” F.3d
Intercontinental, F.Supp.3d118 at 1028-Kraft, proposition appliesthatcording to

reexamination, attributingno tofor theon in which 29. There is basishere based the
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ingimplied Kellogg’sBoard an assessment of the Ma- inequitable-conduct charge.9
chinery Update The beforearticles. The only issue argu-record here concerns the

simplythe Board that the Boardindicates ments Kraft Packagingmade about News
accepted premisea thosethat articles to the Board during reexamination. We see

News,Packagingwere redundant of re- no reversible error in the district court’s
noquiring separate isconsideration. There Kellogg’sthatconclusion evidence was in-

specificno PTO of nonobvi-determination to permitsufficient a finding of the intent
prioron particularousness based the art required for inequitable onconduct based

atnow issue. arguments.Kraft’s reexamination
case,Second, in this think that thewe Kellogg’s charge on inrests a sentence

showing sufficientlyof isobviousness Packagingthe News shortarticle—a arti-
strong contrarythat no PTO determina- cle that was the central focus before the
tion alter the conclusion sum-could about Board, argument,oralincluding during
mary Ifjudgment. the eviden-substantive specificallywhen the Board lookingwas at
tiary arguments byand other made Kraft and about the brief text.asking The rele-

issue, (anddo not a as wecreate triable invant sentence that article describes the
court) concluded,the district neitherhave

packagingRe-Seal It not usingas “con-
could a bare unex-assumption, otherwise

wrappingventional film.” J.A. 4713. Kel-plained, thethat PTO a differentreached
logg says that the sentence a misprintispriorconclusion based hereon the art at

that inequitableand committedKraft con-well, rejectForissue. that as wereason
by informingduct not so the Board.deference-invoking argumentKraft’s final

against summary judgment of obviousness. There is thatno doubt the Pack­
* * * aging Material sentence toimportantwas

Board’s decision: the onthe Board reliedTokai, followingIn this court thedrew
that sentence to reverse the examiner’sinconclusion on the it af-record before

ofrejections prevail,But toKraft’s claims.firming summary judgmenta of obvious-
Kraft,Kellogg provehad to that in itwhatinundisputedness: facts this“[T]he

saynotdid about the sentence that wasart,including priorstate of.thethecase—
attention,focus ofthe the Board’s ahadsimplicity com-availabilitythe and of the

“specific intent to or themislead deceiveinvention,ponents making up the claimed
PTO.” In re Rosuvastatin Calcium Patentexplicit priorand an in art forneed the

2012)611, (Fed.Litig., 519703 F.3d Cir.compelasserted a conclu-[the invention]—
Therasense, 1287).649(citing F.3d at Thesubjectof toobviousness as the mat-sion
requirement demanding:intent is the evi­of of theter each asserted claims.” 632

dence must to arequirebe “sufficient find­at For the have setF.3d 1371. reasons we
of,ing of inforth, lightdeceitful the all theagree withwe the district court that intent

circumstances”; deceptive intent “must bethe same is in thisconclusion warranted
singlethe most reasonable inferencecase. able

evidence”;to be drawn from the and
B multipleare infer­“when there reasonable

drawn,mayences that be intent toKelloggIn deceivecross-appeal,its ar­
Therasense,gues it cannot be found.” atthat the district erred 649 F.3dcourt when

(internalgranted summary judgment reject- quotation1290-91 marks omit-Kraft

(asquence invalidity rulingparty suggested9. Neither has if the to selectedthat the unen-
claims)(offorceability patent) is of no isthe conse- affirmed.
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1351; 6427, ofWillow, more evidenceted); at 6441. But withoutsee Ohio 735 F.3d
LLC,South,Alps belief,Co.v. inference onOhio Wood one reasonableWillow Kraft’s

(Fed. 2016).1350, Cir.813 1358-59 given Kellogg’sF.3d especially bur-the record —
notpersuasionof that Kraftden didWillow, this is not case ofUnlike Ohio a —is

misprint.believe that there was a(inwithholding from the PTOdocuments
Willow, key to corrobora-documentsOhio depositionfrom theKellogg’s evidence

ofinventorship) makingof or affirma-tion provides suggestionnoof counselKraft’s(in Willow,Ohiomisrepresentationstive
misprint. See J.A.anyof of aawarenesskey participant’s supposeda admis-about

is true as to Kraft’s6941-45. The samerecord).in the The Boardsion somewhere
officialappearing also as Kraft’sinventor —Machinery Updatethe 2002 article inhad

R. Civ. P.company witness under Fed.record, it not a for thethe but was basis
30(b)(6) notthat she didtestified—whorejections on review and so wasexaminer’s

inrecognize misprint Packaging News atasubject anynot the of discussion before
all, on themuch less one based differencemoreover,alleged wrong,the TheBoard.10

2002 Ma-languagein between it theandaffirmativelynot Kraft statedis what
chinery believing “theythatUpdate, werePackaging only allegedNews. Theabout

articles,”packaging indifferent differentwrong anyomission of statementis Kraft’s
6388, if there been aJ.A. and that hadPackagingthe in thethat sentence News

corrected,itmisprint, would have beendirectlyon Boardreference which the was
reexamination,In the more-J.A. 6382-83.focusing actually misprint.a But ovenwas

over, norparte requesterneither the exmisprint,a theif the sentence was district
Packag-suggestedthat the that theproperlycourt concluded record the examiner

support deceptivenot an inference of misprint.does article contained a Theing News
the Therasense standard.intent under of thatabsence such a statement indicates

as asalleged misprintthe was not obviouspresents any-no orKellogg admission
rejectionsKellogg that wereclaims. Theindicating thatthing anysimilar relevant

Machinerynotappealedthen did involveduringor representativeKraft officer the
havewhich therefore need notUpdate,actually believed the sen-reexamination

reinspection byof Kraftsubjectfor themisprint. Kelloggto a asks an beentence be
believe, duringto Kraft had to appeal.inference as what the

disparity languageofgiven the between
circumstances, think thatIn these we(“withoutPackaging News article con-the

thatproperlythe court concludeddistrict4713)film,”wrapping J.A.ventional and
notTherasense intent standard couldthe(“withMachinery Update articlethe 2002

be met.film,” 4424),wrapping J.A.conventional
articles,that Kraft’s counsel had read both

ofrepresentative companythat a aand Ill
selling packaging machines that counts

reasons, affirm theforegoingFor the we(affil-biggestone of its customersKraft as
judgment of the district court.requester)iated with the reexamination

that, since “we run conven-testified with to party.eitherNo costs awarded
film,” it that the Pack-tional was obvious

AFFIRMEDaging misprint,News sentence was a J.A.

97-99,article, KelloggSee 679. has notMachinery Update record. J.A.10. The 2001 which
inequitable on theconduct basedphotographa identical in assertedcontains to that

News, Machinery Update article.Packaging is in 2001not the reexamination
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-REYNA, Judge, dissenting-in- order,summaryCircuit der judgmentand result-
part. ing non-infringement.in a conclusion of

That change dispositive,midstream waslong,too thisFor court has turned a
Ieye graveto what to a Kraftblind consider be and because had no toopportunity

application primaconcern: the of a facie construction,address the new the district
necessarily legaltest that achieves a deter- summary judgmentcourt’s was erroneous.

priormination of to fullobviousness and I dissent.
of of objectivefair consideration evidence

of non-obviousness.1indicia There should
I.primano facie orbe rule test in the obvi-

differently,inquiry.ousness theStated
A. Statutory Requirementpersuasionof not shift fromburden should

of Non-Obviousnesschallengerthe to the apatent holder after
legal of has al-determination obviousness 1952,In Congress theamended Patent
ready been made. to, alia,Act require patentsinter that be

agree majority’sI the towith decision § 103;35non-obvious. U.S.C. 2 Donald S.
ofgrantaffirm the district court’s sum- Chisum, (“In§Chisum on Patents 5.02[4]

mary judgment inequitableof no conduct. 1952,Section 103 of the Act ofPatent
Thus, join majority opin-Part IIBI of the Congress for gave expressthe first time

however,disagree, majori-Iion. with the legislative recognition to judicially-de-the
thatty’s affirms the districtdecision veloped doctrine more thansomethingthat

grant judgmentof of ob-summarycourt’s novelty requiredstrict is in sup-order to
Iviousness. would find that the district

port patent.”).a Section 103 codified whatimproperly primacourt found a facie case
already requiredthe common law had for aconsideringof obviousness Kraft’sbefore

century. See Hotchkiss v. M. Greenwood &objectiveof ofevidence indicia nonobvious-
Co., (11 How.) 248,52 U.S. L.Ed. 68313respectfullyI fromness. therefore dissent
(1850).A unpatentableclaimed invention isIIA of majority opinion.Part the
“if differencesthe between the claimedmajorityBecause the affirms on obvi-

priorinvention the artand are such thatousness, it does not theaddress district
the inventionclaimed as a whole wouldfinding of no infringement.court’s literal
have fil-been obvious before the effectiveBecause I believe erredthe district court
ing of todate the claimed invention aobviousness,on I in-would theaddress

having ordinary toperson skill in the artfringement issue. The courtdistrict
which 35changed pertains.”its the claimed inventionconstruction of the claim term

“sealing layer” §between its Markman or- U.S.C. 103.2

Objective 'secondary'of of-1. indicia non-obviousness are in time notevidence is does mean
"secondarytoten referred as considerations.” secondary importance.”);it is in 2 Don-that

See, Co.,e.g., v. 383Graham John Deere U.S. Chisum, ("To§ald S. Chisum on Patents 5.05
1, 17, 684, (1966).86 15 IS.Ct. L.Ed.2d 545 emphasize importancethe of what the Gra-
prefer "objective properlyto use toindicia” 'secondarydecision con-ham to asreferred

evidentiarysignify prevent anytheir role and siderations,’ many opinionsFederal Circuit
misperception they importantthat are less 'objectiverefer to them as considerations' andi.e., to,than, secondary other non-obviousness

list such considerations as a fourth factualdetermininginfactors relevant whether a
inquiry.”).claimed invention would have been obvious.

Cyclobenzaprine, 676See In re F.3d 1063
§2. An version of controls his(Fed. 2012) indicia”); earlier 103(using "objectiveCir.

case,Inc., impactany hisbut differences do notSys. Corp. Hydro-Air Eng’gv.Truswal
1207, ("That(Fed. 1987) analysis.813 F.2d 1212 Cir.
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B, teachingsart ofprior the thePrecedent read intoSupreme Court the
in issue.” Id.3inventionfirstCourt addressedSupremeThe

Supreme clari­recently,More the CourtCo.,§ Deerein v. John 383103 Graham
in KSR In­analysisthefied obviousness(1966).684, 151, 54586 L.Ed.2dU.S. S.Ct.

Inc., 550 U.S.ternational Co. v.forth the framework forThe Court set' Teleflex
398, 1727,127 167 705L.Ed.2dS.Ct.determining patent claims wouldwhether
(2007). trialexplainedIt that courts musthave been obvious:

tofactors deter­consider the four Graham103, ofscope§ contentandUnder the
an claimmine whether asserted woulddetermined; dif-prior art to bethe are

ánd;(1) scopethe con­have been obvious:prior art thethe andbetweenferences
• (2)art; be­priortent of the differencesascertained;at to beclaims issue are

claims;artprior and assertedtween theof skill inordinarylevel theand the
(3) (4)skill;ordinaryofthe andlevelAgainst thispertinent art resolved.

KSR,objective ofindicia non-obviousness.orbackground, the nonobvi-obviousness
406, (citing550 U.S. at 127 S.Ct. 1727subjectof isthe matter deter-ousness

684).Graham, 17-18,at 86U.S. S.Ct.383secondary considerations asSuchmined.
ofsequenceThe Court noted “thethatsuccess, long un-commercial felt but

questions might anybe inthese reorderedothers, etc.,needs, offailuresolved
407,particular atcase.” Id. 127 S.Ct. 1727.lightto tomight give thebe utilized

toIt also factfinders considercautionedsurrounding originthe ofcircumstances
by hindsight“the caused bias”distortionsought patent-subject matter to bethe

uponargumentsof reliantand “be cautiousorAs of nonobvi-ed. indicia obviousness
421,ex.post reasoning." Id. at 127 S.Ct.ousness, may.inquiries have rele-these

1727, however,KSR, patentee’sIn thevancy.
objectiveofminimal evidence indicia did(citation17-18, omit­684Id. at 86 S.Ct.

“dislodge”not the obviousness determina­ted). objective indiciaThe Court noted that
Thus,426,tion. theId. at 127 S.Ct. 1727.susceptibleof are “morenon-obviousness

Supreme held that the assertedCourt“high­otherjudicialof treatment” than the
claim Id.4would have been obvious.ly to an obvious­technical facts” relevant

clear, nothing in orTo be Graham KSR36,analysis. Id. 86 S.Ct. 684. Ob­ness at
requires analyzeto the first threejective helping hand to courts“mayindicia lend a

first, make a facieprimamost to Graham factorsjudiciary”'the that “is ill-fitted
obviousness, onlyoftechnological cast determination anddischarge the duties

Objective objective of non-obvi-by patent legislation.”it Id. then examine indiciaupon
indicia, wrote, help guard primaSuch faciethe Court ousness. a framework

temptation objectiveto in theagainst hindsight primaryand “the excludes indicia

validity.Objective adjudicating patent Seecommercial suc­ ness in3. indicia include Smith
need,cess, (3 Otto)Vulcanite,long-felt Goodyearbut unsolved offailure 93 U.S.v. Dental

results,others, unexpectedindustry praise, (1877)486, 494-95, (discussing23 L.Ed. 952
Samsungcopying. Appleand See v. Elecs­Inc. loñg-felt professional ap­but need andunmet

. Co., (Fed. 2016) (en1034,F.3d 1058 Cir.839 proval).
banc); Concepts, Inc. v. Smith &Kinetic

Inc., 1342, (Fed.Nephew, F.3d 1367 Cir.688 here,party asserting4. The Kel-obviousness —F.Supp.2dCyclobenzaprine,In re 7942012); proof bylogg of clearthe burden and—bears2011),(D.517, part,538 Del. in 676rev’d Corp.convincing v. i4ievidence. Microsoft2012).1063 (Fed. Cir. For more than a$.3d 95, 2238,91,P'ship, 131 S.Ct.Ltd. 564 U.S.century, recognizedSupreme Court hasthe (2011),180 l31L.Ed.2dutility objective ofof indicia non-obvious­the
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Id,analysis height- (citationsartificially omitted).creates aand at 1538-39 lightIn
proof objectiveened standard of offor indi- the district court’s failure to consider

anyI not Supremecia. am of Court indicia,aware the objective we so in the firstdid
authority that endorses —let alone re- Id. at 1539. Givinginstance. “full consider­

primaquires facie framework. ation” of objective indicia allegedsuch—the
success, industry praise,commercial and

C. Federal Circuit Precedent long-felt need,but unmet we concluded
explainedThis court basicthe obvious­ that the claims would-have been obvious

analysis Stratoflex,ness in Aero­Inc. v. and thethus districtaffirmed court under
(Fed. 1983).quip Corp., 713 F.2d 1530 Cir. the error rule. 'atharmless Id. 1540.

Stratoflex,In the district court concluded recently,More we discussed ofthe role
that the “plainlyclaimed inventions were objective in Cyclobenzaprine,indicia 676

result,obvious.” 713' at 1539. AsF.2d a it casé,"F.3d at In1063. that the district
to analyze objectiverefused ofindicia non- court engaged in analysisa tothree-step"

ap-Id. thatobviousness. We held such an extend-,determine a certain drugwhether
error,proach was thatnoting each Gra- ed-delivery method would have been obvi-

“is determiningham factor but an inaid” First, art,”ous. headingunder the “Prior
whether the claimed invention would have priorfourit described art rereferences. Inalthoughbeen obvious. Id. at 1537. weAnd

Cyclobenzaprine, 517,F.Supp.2d794 534-objectivediscussed indicia after the other (D. 2011),Del. part,35 rev’d 676in F.3dfactors,three weGraham elaborated at
(Fed. 2012). section,1063 Cir. the nextInlength their importance:about

heading case,”the facie thewith “PrimaIt is jurisprudentially toinappropriate
district court person ofdetermined that “adisregard any anyrelevant evidence on

inordinary skill the art would have beencase, patentin anyissue eases included.
to groupmotivated take a of known ele-risingThus evidence out of so-calledthe

ments to create an extended release ver-“secondary alwaysconsiderations” must
of cyclobenzaprine,sion toand a rea-havepresentwhen be en toconsidered route

expectationsonable of success in doingm”Indeed,ofa determination obviousness.
Id. at It537. also concluded that certainof secondaryevidence considerations
properties deliveryand methods wouldmay often be the most probative and
have been Onlyobvious. Id. at 536-37.cogent in mayevidence the record. It
later, under the heading “Secondary con-often appear-establish that an invention
siderations,” analyze pat-did the court theing lightto have been ofobvious in the

objectiveentee’s ofindicia non-obvious-prior was It to benot. isart considered
ness. Id. at theFinding objective537. thatpart evidence,of justas theall not when

notindicia did prima“overcome the faciethe indecisionmaker remains af-doubt
case of obviousness,” the district' -courtart, ,.,reviewingter En tothe route a
granted summary judgment' of obvious-obviousness,onconclusion a court must

Id,ness. at 536.not allstop piecesuntil of evidence on
On wefully appeal,that issue have thebeen reversedconsidered district

court’sgiven appropriateand has obviousnesseach ex-been its determination. We
weight. Along way, plained that thepieces purposethe some will of objective indi-
weigh others,heavilymore ofthan but is tode- cia non-obviousness refute the evi-
cision abeyance,should be held in dence. ofand Cyclobenzaprine,obviousness.

-maintained,doubt until all the evidence 676 at patentF.3d 1077. That a mayowner
say.has had its submit objectivethis evidence on indicia
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however, that the court conductedmean, [thethat the burden mere factdoes not
to non-obviousness.prove usingowner terms such aspatent analysisto the obviousness]shifts

Cyclobe­ F.3d atnzaprine, 676 facie’ not nec-‘prima‘overcome’and does
considercourt mustThe district1079-80. ofit the burdenessarily imply that shifted

evidence, including objective, ofindiciaall owner].”).patentpersuasion onto [the
non-obviousness, making ulti-anbefore

messages coming fromlightIn of mixedId. atofmate conclusion obviousness.
primaof a facieour court—endorsementforthe district courtcriticized1080. We

toon but insistenceframework one handburden-shifting frameworka“imposing]
as a on the oth-view the evidence wholenone exists.” Id. atin ina context which

ahave to finder—trial courts continued1076.
ofprima facie case obviousness beforeemphasized ourIn weCyclobenzapñne,
indicia as evi-turning objectiveto rebuttalof sec-that “‘evidenceearlier statement

Despite Cyclobenzapñne’s warn-dence.may theoften beondary considerations
burden-shifting remains commonings,incogent evidence theprobativemost and

See, Bayer Phar­among e.g.,trial courts.that an in-mayIt often establishrecord.
Labs., Inc.,v. 183ma AG Watsonlightin ofappearing to be obviousvention

” 2016)579, (D. (“UnderDel.F.Supp.3dat 1075-76 589priorthe art was not.’ Id.
1538).Stratoflex, law, primaF.2d at We of(quoting 713 once a facie caserelevant

opinions established,that some Federal Circuitnoted been the bur-obviousness has
“prima facie” and “rebuttal”have used the applicant presenttoshifts to theden then

“thoselanguage, but cautioned thatwe secondary ofof considerationsevidence
not interpretedbe as estab-cases should primato overcome thisnon-obviousness

lishing burden-shiftinga formal frame- showing.”); Lighting,B-K Inc. v.facie
Instead, interpretedatId. 1077. wework.” 1102,Lighting, F.Supp.2d930Visions

precedent to that “all evidenceour hold 2013)(C.D. the(statingCal. that1116-17
to or nonobviousnessrelevant obviousness ofpatent present-bears burdenowner the

considered, col-be and considered[must] ofing primato rebut a facie caseevidence
lectively.” Id. at ofObjective1078. indicia obviousness); Bristol-Myers Squibb Co. v.
non-obviousness, mere,stated, are notwe USA, Inc., F.Supp.2dTeva 923Pharm.torelegatedafter-the-fact considerations 2013)602, (D. (“With alleged[theDel.675secondary Theystatus. are essentialId.

toinfringer] having met its burden estab-safeguards against hindsight atbias. Id.
obviousness,case theprimalish a facie of1079.

go on to consider the fourthCourt will
regarding objectiveGraham factor: factsPost-CyclobenzapñneD. Use Of

nonobviousness.”);of HitkansutindiciaPrima Facie Framework
States, Fed.Cl. 101, 113127UnitedLLC v.Cyclobenzapñne,After of thissome

(2016) (stating patentthe owner “in-thatcourt’s decisions continued tohave endorse
secondarycorrectly that consider-assumesSee,prima e.g.,the facie Cubistframework.
alleged infringer’s]ofpartations are [theharm., Inc.,P­ Inc. v. F.3dHospira, 805

Instead,in obviousness.provingburden(Fed.1112, 2015) (“We1130 Cir. sustain
secondary is inof considerationsevidencethe district court’s determination that the

Aof evidence. ...the nature rebuttalsecondary notconsideration evidence did
patentee typically comes forward withshowingovercome the of obviousness

of validi-proof secondaryof considerationsart.”);prioron the Novo Nordiskbased
‘non-obviousness,’ toty, in rebuttal aLabs., Ltd., orv. Caraco Pharm. 719A/S

(Fed.1346, 2013) (“The of ob-challenger’s prima facie casepatent1353-54F.3d Cir.



1357

viousness.”) (alterations, marks,quotation challenger. ofpurpose patent sys-The our
omitted).citationand tem is promotionthe of the ofprogress

Const, 1,science and arts.useful U.S. art.
E. This “PrimaCourt’s Facie” 8,§ purposecl. 8. This is byundermined

Does Not ComportFramework premature findings of obviousness and
SupremeWith Court Precedent over-invalidation of patents.innovative

Although highlightedthis court the dan- Nordisk, (Newman,Novo 719 F.3d at 1365
primawith thegers associated facie frame- J., dissenting).

Cyclobenzaprine,work in we have not dili- prima approachThe facie to obviousness
trialgently instructed courts to abandon jumbles proper operations.the order of

altogether.5the framework The time to do “Prima tofacie” refers that isevidence
come. commentator hasso has statedOne “[sjufficient to aestablish raise afact.or

“Cyclobenzaprine was unrealistic” if itthat presumption disprovedunless or rebut-
to ban district courts from mak-intended Facie, DictionaryPrima Black’sted.” Law

findings ofing prima pri-facie obviousness (10th 2014).ed. a party has madeWhetherobjectiveor ofto consideration indicia.
prima legala facie is acase determination.§Chisum 5.05.1 am not the first member

Indus., v. Alphap­See Takeda Chem. Ltd.of court to state a banthis that such is
(Fed.1350,Pty.,harm 492 F.3d 1356 Cir.Labs.,See Galdermanecessary. L.P. v.

2007) (calling primathe facie test “consis­Tolmar, Inc., 731, (Fed.F.3d737 748 Cir.
legal principlestent with the inenunciated2013) (Newman, (“[T]heJ., dissenting)

KSR”).
ofproper analysis obviousness under 35

prima ap-facieConsistent with the§ thatrequiresU.S.C. 103 all evidence
proach pastour deci-byendorsed some ofrelevant to obviousness or nonobviousness
sions, proceeded inthe courtdistrict hereconsidered,be and be considered collec-

(1)it the first threesteps:four consideredtively, presumptionswithout resort to of
(2)factors; legal primaaGraham madeprima facie orobviousness burden-shift-

obviousness; (3)facie determination ofomitted);ing”) (quotation marks Wm.
of nonobvious-objectiveconsidered indiciaCadburyWrigley Jr. Co. v. USAAdams

(4)ness; conclusionultimateand made an(Fed. 2012)LLC, 1356,683 F.3d 1367 Cir.
three areandStepsof oneobviousness.(“The(Newman, J., dissenting) district

factual, and arestepswhereas two fourcourt, holding primaathat facie case of
arecourtslegal. It is clear to me thatobviousness on the priorwas established

ofmaking obvious-legala determinationalone,art the of proofshifted burden to
result, all of thestepness at As atwo.asserted,patenteethe to rebut the but

are not con-concerning patentabilityfactsimproper, prima facie case with the evi-
error.sidered. This iscopying.dence of commercial success and

This is of the of proof,a distortion burden Cir-I FederalSupremeread Court and
challenger”).which never leaves the analy-factualprecedent requirecuit allto

achieving legal con-priorsis to occur to aObjective indicia of non-obviousness
outset, This bemust considered from the on shouldbe and clusion non-obviousness.

of intermediatethe the toproofburden should never leave done without resort an

considerations,notes, cases, secondarymajority dispute, particular5. The Iand do not
"prima relevant,of isthat the use facie” a "not-uncom- ‘strong’though afailed overcometo

past precedent.inmon choice of words” our on theprima of obviousness basedfacie case
5,051345-46;Maj. Op. §at see also Chisum art.”).prior

(“Federal that,have inCircuit decisions held
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See, Graham, the Seee.g., have done same.Circuitconclusion. decisionsprima facie
(not 1058;making36, 684 a Apple, Cyclobenzaprine,U.S. 86 S.Ct. F.3d at383 at 839

1081-83;conclusion and instead reserv-facieprima F.2dStratoflex,at 713F.3d676
until discus-ing any conclusion afterlegal objectivethe notion that crite-at 1539.But

KSR, 560predicates);of 'allsion factual legal primaafter a facieria are considered
(same); Apple,426,atU.S. 127 S.Ct. 1727. ashowing made has taken root likeis

(same); Gyclobenzaprine,at 1058839 F.3d cases,givesThis risespreading vine. to
;(same)­ Stratoflex,at 1081-83676 F.3d appeal,case on a courtas this wheresuch

(same). Thus, Iat wouldF.2d 1539713 “strong”particularlyadetermines that
theinstruct the court to abandondistrict -made,showing has mak-prima beenfacie

instead pro-facie framework andprima impossibleit if not for ade-ing difficult
(1) all factualsteps:in considerceed two weighing objectiveof evidence ofquate

evidence, favoring disfavoringboth and a ofindicia non-obviousness.obviousness; (2)finding of make aand
exampleapresents textbookThis caseof Accordlegal conclusion obviousness.

anynot makewhyof should deter-courtsCo., atWrigley 683 1370Jr. F.3dWm.
obviousness, orof facieprimaminations(Newman, J., dissenting); A.Robert Mat-

otherwise, prior considering objectivetoJr.,thews, DigestPatentAnnotated
Here,(“A Kelloggof§ indiciashould consider non-obviousness.18:93 court evidence

togethersecondary with responded patent infringementof to Kraft’sconsiderations
primato aalleged createthe patentevidence by allegingsuit that Kraft’s was

determin-of obviousnessfacie case Kellogg presentedforinvalid obviousness.before
is or noting an invention is obvi-whether alleged per-of art that itprior aevidence

words, secondary consider-otherous. In ordinary moti-of skill have beenson would
only'tointo rebutplayations not comedo ,to combine.vated

obvious, (even thoughofprimaa facie case
Kellogg’sto ofresponseIn evidence ob-theyhow are 'considered dur-is oftenthat

viousness, presentedKraft at threeleastRather, the consider-ing prosecution).
ofobjective nonobviousness. Theindiciain to the initial determinationations factor

court that Kraftwrote “has offereddistrictobviousness.”).of
juryfrom asubstantial evidence which

practicalare limita-recognizeI there find that its invention has been com-could
writing. Aanalysis andlegaltions of pre-29.mercially successful.” J.A. Kraft

must be linear and coveropinioncourt’s itsthat sales volume in-sented evidenceTypically,'a time.only at discus-one issue
percent to thecreased four due invention.objective indicia of non-obvious-sion of the

presentedIt also28. “evidence ofJ.A.analysis.in an obviousnessness comes last
surveyfeedback” andpositive consumerwrongnothing inherently withisThere

showing that the invention “was aresultsAgain, Supreme Courtse.perthis order
nearly surveyfor re-favoriteclear all”dis-instructive. The Courtprecedent is

Thespondents. J.A. 29. court also foundobjective non-obviousnessindicia ofcussed
long-feltofKraft evidenceintroducedthat.35-36,at 86 S.Ct.in 383 U.S.last Graham.

explainedId.need. It thatbut unsolved426,550 atin KSR. U.S. 127684. tooSo
highest industry“one of theKraft woncases, CourtBut in both theS.Ct. 1727.

packaging technologyinnovativeawardsfinding offacie” obvious-“primanomade
“manypointed tocan receive” and .indus-ness, objective intorelegate indiciadid not

praising technology.thetry publications”legal con-afterthought, reserved itsan and
Finally, presentedKraft evidenceId.of all relevantdiscussionfor' afterclusion

intentionally“showing] Kellogg cop-thatOur FederalId. seminalinquiries.factual
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packaging.” mean, however,ied Id. court[Kraft’s] The This does not that the
copyingfound this of to be “com-evidence sealing layer must be physically sepa-

Id.pelling.” or,rated the top the containerfrom of
specifically,more wrapperthe that1. am left to wonder how “substantial” from

topthe the container asof“compelling” objectiveand evidence in- forms of de:
in In particular,scribed claim 1. thecannot prima.faciedicia overcome a show-

ing. significant requirementIf of a layersuch does not distinct notevidence does
case,inmake a is to preclude layerdifference this it hard the sealing beingfrom

imagine a situation in which it would. layerto layers-ofanother orlaminated
the ofwrapper. layerOne material that,law,An observer noted “the withthat
is tolaminated is no less aanotherrespect importance secondaryto the of

is, words,layer.distinct In other “distinct”indicia,objectiveor goingconsiderations
“separate”and meaningshavethrough Jeffreya transformation.” J. Haw- different

in-thisley, Resurgence “SecondaryThe context.Con-of
siderations”, 1,16 J.A,Fla. Coastal L. Rev. 23 added).(emphases45 partyNeither
(2014). I hope so. was aCyclobenzaprine disputes construction,that this as ex-
step in the right direction. We should fin- order,inpressed the Markman is correct.

pro-ish what Cyclobenzaprine started and •In summaryits subsequent judgment
findingshibit facie ofprima obviousness order, however, courtthe construed “seal­

prior objectiveto ofconsideration indicia layer”ing differently. summary judg­The
of non-obviousness.

ment sealing layerorder that thestated
separate“must a piecebe of material.”II.

J.A. 32. This construction was outcome-­itBecause onaffirms obviousness
The court that itdeterminative: notedgrounds, majoritythe does not discuss the

granted summary of nojudgment literalgrantdistrict summary judg-court’s of
infringement on [its]“based constructionof no infringement.ment Iliteral Because ”term, 31;‘sealingof the claim layer.’ J.A.would reverse the obviousness determina-

(“Becausesee topalso id. the and cut-outtion, I infringementwould review the find-
flap layers’are not in‘distinct the accuseding. I would find error in thereversible
products rather, partarethey of the—construction,district claimcourt’s which

notlayer Kellogg literallysame does in­—led to its of nofinding infringement.literal
limitation.”).fringe sealing layerthealia,for,Kelloggsued inter literalKraft

The court’s construction at sum-newinfringement patent;of the ’532 Central to
mary judgment its MarkmancontradictsKraft’s infringement allegation was the

layersealingconstruction that thestated“sealing layer,”claim term appearswhich
separate piecedid not to be a ofneedpartiesin claim 1 of patent.the ’532 The

material. This is criticaldistinction becausedisputed of “sealing lay-the construction
if sealing layer separateer” in not betheir briefs theclaim construction and need

container,at claim hearing. topthe construction from the of then athe rea-
jury Kelloggsonable thatcould concludeFollowing briefing argument,and the

literally infringed patent.’532 Thethe ma-court issued adistrict Markmcm order
jority opinion to this issuefails address atconstruing “sealing layer.” The court con-
all, ofeither in its recitation the facts or itspatent requirecluded that the ’532 claims
analysis of tothe law. Kraft entitled asealing layer waslayer“the to be a distinct

“sealing layer”consistent construction offrom topthe of the J.A. Thecontainer.” 44.
or,throughout case, minimum,atcourt on: the towent
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to therespondtoopportunityanhave
Corp.construction. Cordisnewcourt’s Cf.

1347, 1355658Corp.,Sci F.3dv. Bos.
2011)(Fed. (holding that a courtCir. while

juryaclarify its construction aftermay
verdict, apply altogethernot anmayit

Inst.,construction); v.SAS Inc.different
1341,LLC, 825 F.3dComplementSoft,

2016)(Fed. in the(stating,Cir.1351-52
context, the Trialthat while Patentagency

con-may adopt a claimAppealand Board
Opinion,in Final ititsstruction Written

changenot constructions “mid-may
stream”). Kraft not have anBecause did

respondto to the midstreamopportunity
Imeaning “sealing layer,”in ofchange the

grant summary judg-ofreverse thewould
infringement.of no literalment

from ofjudgmentrespectfullyI dissent
(1)majority affirm thethe to: district

ofgrant of'summary judgment ob-court’s
(2) not court’sviousness and address the

construction error.claim
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