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him toHASSAN, cally did entitleQueens Village, that the FMLA notK.ABDUL
(Abdul Law for a Cou-Group, grandparent.Hassan such leave to careYorkNew

York, brief),on reverse the dismissal ofQueens Village, New the tard asks that we
sum-Plaintiff-Appellant. partialhis and order thatcomplaintfor

liabilitymary the of bejudgment on issueMOTZENBECKER,E.DOUGLAS
thatgranted in favor. For the reasonshis(Gordon Rees,York, &New YorkNew

follow, metwe hold that because Coutardbrief),York, York, on theNewNew for
for FMLAeligibility requirementstheDefendantr-Appellee.

torequested expresslythat leaveleave and
POOLER,KEARSE, andBefore: seriously grandfather,illcare for MCUhis

SACK, Judges.Circuit Act had anemployer byas an covered the
obligation the infor-specifyto additionalKEARSE, Judge:Circuit

in to deter-mation that it needed order
appeals from aPlaintiff Frantz Coutard was to suchmine he entitledwhether
States Districtjudgment of the United that courtleave. conclude the districtWe

the District of Newfor EasternCourt judgment togranting summaryerred in
Vitaliano,York, Judge, dismissingEric N. that had failedMCU on the basis Coutard

that hiscomplaint alleging employerhis information,necessary givenprovideto the
CreditMunicipaldefendant Union requestof withoutMCU’s denial Coutard’s

(“MCU”) anddenied him leave terminated lightInrequesting additional information.
Familyofemployment in thehis violation record,of other facets of the we conclude

(“FMLA”Act of 1993and Medical Leave partialthat not entitled toCoutard was
“Act”), § seq.,2601the 29 U.S.C. etor in hissummary judgment favor.

leave to care ofsoughtafter Coutard take
who,seriously ill locograndfatherhis in

I. BACKGROUNDhad him as a child. Theraisedparentis,
leave the FMLAgranted soughtcourt MCU’s motion for Coutard underdistrict

Manessonjudgment dismissing grandfatherto care for his Jeansummary the com-
Coutard,that, DumondAccording toground althoughon the the Dumond.plaint

hiseligible had Coutard as son from beforeprovidesFMLA that an raisedemployee
four,agein after fatherentitled take leave order to the of Coutard’smay be to

died, 14.approximatelyhe until waspersonfor a -withwhom had an in Coutardcare
child, Januarya In had suf-relationship as Cou- 2013 Dumond—whoparentisloco

Coutard,merely a inthat he fered stroke 2011—lived withtard had informed MCU
old, agrandfather yearshis was 82 and suffered fromneeded to take care of

conditions, in-of the loco number of chronic medicalinformingwithout MCU in
asthma,diabetes,cluding hypertension,relationship. appeal,Onparentis Coutard

cancer, cholesterol,high andprincipally prostatethat the district courtcontends
Januaryeveningto heart the ofrulingin that his failure mention disease. Onerred

22, 2013,relationship hospitalof was Dumond was taken to adisposi-the nature the
ambulance;tive, by diagnosedhe wasgiven undisputedthe facts that MCU with

bronchitis, Januaryondischargedinform an in and wasemployeesdid not its that
Coutard, believing Dumond wasrelationship 23. thatparentisloco could entitle

leave, unat-seriouslynot ill and should not be leftinquirethem to FMLA did
tended, stayto and carerelationshipa determined homewhether Coutard had such

and, thefor him until could securegrandfather,with his when he re- Coutard
aide, heleave, of a home health andresponded categori-FMLA assistancequested
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(“Coutard’ssought Statement”)leave to do MCU denied FactsFMLA so. Rule 56.1
omitted).leave,him when he remained at homeand

Dumond,to care for MCU terminated his 2013,In January when request-Coutard
employment. ed FMLA Dumond,to careleave for it is

undisputed that “MCU CoutardIn allegingthis that MCU’s ac-action informed
that he could not take FMLA leave to caretions interfered with and violated Cou-
for his grandfather, thebecause statuteFMLA,righttard’s under the both sides

” (De-applydoes not to grandparents....summary judgment.moved for Certain of
fendant’s ofStatement Undisputed Factsfacts, applicabilitythe the of certainand

Supportin of Its Motion for Summarylegal undisputed.basic principles, are
(“MCU’s Statement”)Judgment Rule 56.1MCU,It undisputedis that a financial ¶ added).)12 (emphases The district courtinstitution, employerwas an to which the

stated as follows:
2013;applied throughout JanuaryFMLA

23, 2013,JanuaryOn following Du-that employedCoutard bywas MCU from
mond’s episode,bronchitis plaintiff took18, 2011, 4, 2013;July to February and
leave from MCU to care more intensive-that in 12 precedingthe months his Janu­
ly for providehim.... To th[e neces-23, leave,ary request2013 for FMLA Cou­
sary] level of care for grandfather,histard worked for MCU for thanmore 1250
Coutard absented himself from workhours and within the defini­was FMLA’s

23, 4,from January February2013 totion employees “eligible,”of who were 29 °2013.2611(2)(A),§ inU.S.C. to take leave order
byPrompted grandfather’shis boutperson familyto care for a deemed a mem­

bronchitis,with plaintiff requested toFMLA, 2612(a)(1).§byber the see id.
MCU,take FMLA butleave it wasfrompersons grandfatherSuch include a who

grounddenied on grandparentsthe thatparentisstood employeein loco to the
are Critically,not covered under the Act.employeewhen the was a child under the
although defendant never informed Cou-2612(a)(1)(C),2611(7),§§age of 18. See id.
tard grandparentsthat be coveredcould2611(12)(A).

FMLA,under the on thedepending cir-
In granting summaryMCU’s motion for cumstances, Coutard admits that he

judgment, the district court also found it MCU,never at timethe henotifiedundisputed that request anymade the FMLA or at rele-
byCoutard was raised his maternal point thereafter,vant that Dumond had

grandfather, Dumond,Jean Manesson raised he hishim as wereif father.
biological awayafter his father passed admits,Specifically, he merelyCoutard

birthday.before Coutard’s fourth Du- asked he be per-MCU whether would
all respectsmond acted in [Coutard’s]as grandfathermitted to take leave hisfor

him,feeding him, clothing pay-father — and provide specificdid not MCU with
education,ing for himtakinghis to personalabout his circum-information

school, providing emotional and social suggeststances or that grandfatherhis
fact,support. In Dumond referred to might parentisloco with him.stand in

his son.Coutard as Following inquiry, thoughhis MCU did
9, leave,and not toApril permitMemorandum Order dated him take FMLA it

(“D.Ct. (internalOrd.”),2015 at 1-2 did him to short-termapply& n.1 advise for a
quotation separatemarks and citations to Plaintiffs leave of absence under a MCU

Undisputed personnel policy.Rule 56 of Coutard took noStatement Material then
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for under the FMLA allowedaction, promulgatedneither theapplying FMLA
a incompany post providedleave. to formemployersthe short-term DOLleave nor

(“Ap-29 Part 825Appendix C to C.F.R.for morehe was absent.... Because
C”) their toin satisfaction of dutiesleave, pendixdays withoutconsecutivethan two

noticeprovide employees explain-with “a4, 2013, himFebruary MCU notifiedon
provisions,”the 29ing Act’s C.F.R.ter-employment wasby that hisletter

825.300(a)(4).825.300(a)(1); §§ see id.jobto abandonment.minated due
providedon of the formpartBased DOL(internal quotationatD.Ct. 3-4Ord.

Appendixin C—submitted to the districtto Coutard’swell as citationsmarks —as
by supportin of its motion forcourt MCUStatement, Rule 56.1Rule 56.1 MCU’s

(seesummary judgment Declaration ofStatement, CounterstatementDefendant’s
12,MaydatedDouglas E. MotzenbeckerOpposition Plain-of in toDisputed Facts

(“Motzenbecker Declaration”),2014 Exhib-Summary Judgmenttiffs forMotion
J) argued employeeit that the has(“MCU’s Counterstatement”), —MCURule 56.1

burden, requeststhe at the time he FMLAFactsand Counterstatement ofPlaintiffs
leave, to all of the facts needed toprovidein to Defendant’s Rule 56 State-Response

(Seehis to that leave.show entitlement(em-omitted)ment of Material Facts —
6-7.)2-3,MCU’s Mem. atOpposingadded).phases

in-argued he would haveCoutard that
agreedThe district court withparentisthe in locoformed MCU about

inposition. It stated that order toMCU’shegrandfatherwith hadrelationship his
claim,prevail on his FMLA Coutard wasor thosebeen asked had he. known of

elements, wit,torequired proveto fiveHowever, stated,provisions.FMLA he
(1) eligible employee;[wa]sthat he an... thatnever informed.me[defendant
(2) that defendant an em-constitute[d]byfact thegrandfathers are in covered

(3)Act;by that heployer covered therelationshipin parentisFMLA if an loco
(4)leave; gavewas entitled to that heIf or man-[itsexists. defendant benefits

toemployernotice to his of his intentionager spoke] had in-with whom Coutard
(5)leave; and his employertake thatme the FMLA’s in locoformed about

denied him benefits that he was entitledhad in-parentis coverage requestedor
Act,to theunderas Du-grandpaformation to whether

parentisan in relation-mond had loco 8, “the inonlyD.Ct. at one materialOrd.
child,me I was a I wouldship with when fourth,”[being] 9.controversy the id. at

gladly promptly providedand suchhave The asdispositivecourt framed the issue
information. sufficiently notified“whether Coutard

(Declaration Mayof Frantz Coutard dated parentisMCU of Dumond’s in loco rela-
¶ 23.)12, 2014, tionship him it thatwith and that was on

leave,”sought quot-In took the that he FMLA id. Itresponse, positionMCU basis
obligated regulationit that anemployees requires employeenot to inform ed awas.

“ ”affirmatively coverage ‘provideof FMLA’s of to sufficient information’ to in-the i­
“n (See,parentis relationships. e.g., may applyloco MCU ‘the FMLA to thedicate that

” “in requiresof Law to leave and the ‘em-Opposition request,’Memorandum
” “ ‘anySummary Judgment ployer’Coutard’s Motion for seek additional ... infor-to
”(“MCU’s Mem.”) 7-8.)1-2, mation’ needed for it to determineOpposing at

“ FMLA-qualify-MCU out that De­ ‘whether the leave ispointed United States
”(“DOL”) 11-12partment regulations ing,’ (quotingof id. at 29 C.F.R.Labor
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825.303(b) ours)).§ clairvoyant....But the(emphases employer’sbe An duty
court the obli-employee’sconcluded that to conduct further inquiry requestinto a
gation the allprovide employeris to with is triggeredfor leave an employeewhen
of the needed information “at or thebefore gives asufficient notice of ... need for

requeststime he leave.” at 14.D.Ct. Ord. requestedthe leave....
It stated: ... FMLA is triggerednot unless the

825.303(b),§Under 29 C.F.R. seekto employee can later show that the em-
leave for the unforeseeable of anillness ployer should reasonablyhave under-

member,familyimmediate as asuch stood, request,at the time of the that
parent, an employee “providemust suffi- expressedthe need wasleave coveredfor

for an employercient information to rea- by FMLA....
sonably determine whether FMLAthe

Overall, an employee will be tofoundmay the Fur-apply request.”to leave
have to sufficiently explain hisfailedther, employeean leave“[w]hen seeks

leave,forreasons needed and the bur-the a FMLA-qualifyingtimefor forfirst inquiryden of not shift towill the em-reason, the employee expresslyneed not
ployer not,he does at or before theifassert rights under the FMLA or even

requests leave,time he explain that hisemployermention the FMLA." Id. “The
grandparent had him andraised it wasexpectedwill be to obtain any addition-

relationship, opposedthat as to therequiredal throughinformation infor-
blood-grandfather relationship, thatmeans,”mal employeeand “the has an

hisbrought request under the FMLAobligation respondto to an employer’s
umbrella.questions designed to determine wheth-

(footnoteatpotentially FMLA-qual-er an absence D.Ct. Ord. 11-15 andis other
ifying.” Similarly, quotation... topursuantId. 29 internal marks (emphas-omitted

825.300(b), ours)).§C.F.R. an be-employer es
obligated notify employeecomes to the Because Coutard did not inform ofMCU
eligibilityof his to take FMLA leave parentisthe in relationshiploco when he

employeean FMLA.requests“[w]hen leave,requested FMLA grantedthe court
leave, employer acquiresor when the summarymotion for judgmentMCU’s and
knowledge employee’san maythat leave the Thiscomplaint. appealdismissed fol-
be FMLA-qualifyingan reason.”for lowed.

require-The employer’s notification
ments into effectcome once “the em-

II. DISCUSSIONenoughployer has deter-information to
appeal, principallymine whether the leave is taken Onbeing Coutard contends

for FMLA-qualifying provideda Id. atreason.” that he MCU sufficient in-with
(2).§ 825.300(d)(1), permitformation to it understandto that

request potentiallyhis leave was within thedeterminingIn the ofadequacy the
FMLA,the ifscope of and that he did notnotice thegiven by employee, criti-[t]he

provide onlysufficient information itcal wasquestion is whether the information
(a)obligationsinbecause MCU failed its toimparted employerto tothe is sufficient

him withreasonably provideit of information as to hisapprise employee’sthe
right seek suchrequest to time off.... an to leave under the Act’s inWhiletake¡

(b)employer’s provision,to loco toduty inquire may predi- parentis requestbe and
bycated on made em- further information from him. For the rea-statements the

follow,ployee, employer requiredthe is not to that we conclude thatsons MCU
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2611(2)(A);§of see also 29 C.F.R.inquiryto make further id.requiredwas
825.110(a) (so employ-request defining “eligible§fordenying hisbeforeCoutard

ee”).leave, judgmentand theFMLA we vacate
proceedings.for Weand remand further “Entitlementgeneral, respectIn with to

districtthat thereject MCU’s contention leave,” in thatprovides partto the FMLA
can becomplaintof thecourt’s dismissal request(subject employer’s rightto the to

Part II.C.grounds,other seeupheld on provider,from a carecertification health
below; reject requestand we Coutard’s 2613),§see 29 U.S.C.

partialthe sum-grantthat we order of toeligible employee shall be entitledan
inliabilityon ofmary judgment the issue during12a total of workweeks of leave

favor, Part II.D.his see any period12-month for one or more of
following:the

RegulationsThe FMLA Im-A. and the
Itplementing

(C) spouse,In order care theto foraprovides thatgenerallyThe FMLA
son, thedaughter, parent,or a or ofanemployer grantis torequiredcovered

son, daugh-employee, spouse,suchif12eligible employee up to a total of weeks
ter, healthparentor has a seriousany forduring period12-monthof leave
condition,

infamilyor indicated thepersonal needs
added).2612(a)(1)(C)§ The(emphasesid.2612(a). are§29 U.S.C. ThereAct. See

is include not“parent”term defined totheprincipal scopeto the offour facets
only employee’s biological parentthe but(1) employers applies,itAct: the to which

paren­in locoalso “an individual who stood(2) eligible foremployeesthe who are
wasemployee employeetis to an when the(3)leave, familypersonalFMLA the or

2611(7);§ ordaughter,”a son or “sonid.(4)question, quali-in and therelationship
here,to the isdaughter,” pertinentextentthefying requestedreasons for leave.

child[,] personto include of adefined “aincludes“employer”An FMLA-covered
parentis,in loco ... understanding who isinengaged in or“any person commerce

2611(12).§age,” id.years18 of
any industry activity affectingor com-

providesThe FMLA that covered em-employs employeesmoremerce who 50 or
conspicuouslymust ... aployers “postworking day of 20 orduringfor each each

notice, by theprepared approvedto be orin currentmore calendar workweeks the
from,[DOL], orsetting excerptsforthpreceding year.”or calendar 29 U.S.C.

of, pertinent ofprovisionssummaries the2611(4)(A)(i).§ arespectWith to covered
Act],” 2619(a),§ that it isid. andth[eemployeesthat has 50employer at least

anyfor to interfereemployer“unlawfulworksite,employee’s75 miles ofwithin the
restrain,with, denyor the exercise of or2611(2)(B)(ii),§ anid. the Act definessee

exercise,toattempt any right providedtheemployee,” part,in as“eligible pertinent
Act],” 2615(a)(1).§id.th[eunderemployee employed—an who has been

(i) byfor at 12 months theleast respect to interference claimsWith
with whom leaveemployer respect to FMLA, “formallyunder the our Court has

2612 of thisrequestedis under section bythe usedadopt[ed]” regularly“standard
title; and of wasdistrict courts this Circuit”—which

(ii) 1,250 in case—byfor at hours of ser- used the district court thisleast
is,theemployer during prevailvice with such that that to on an interference

claim,previous period,12-month
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1)a thatplaintiff must establish: she is employeewhether the employee’sor the
FMLA;eligible employee familyan theunder member is under the continuing

2) that care of a health careemployer providerthe defendant is an as ... or if
3)FMLA; the a familyleave is forbydefined the that she was member that the

conditionFMLA; familyrenders theentitled to take leave under the member
4) performunable to dailygavethat she notice to the activities....defendant

5) employeeWhen anleave-, seeks leaveher to and theintention takeof for
atime FMLA-qualifying rea-that she denied towas benefits which first for

son, employeethe need not expresslyshe was underentitled the FMLA.
rightsassert under the FMLA or evenCulinaryGraziadio v. Institute Amer­of

employermention the FMLA.... The(2d 2016) (“Gra­ica, 415, 424817 F.3d Cir.
expected anywill be to obtain addi-ziadio”) added). not,(emphasis didWe

requiredtional throughinformation in-however, have occasion to consider what
formal means.constitutes thatnotice is sufficient. See id.

825.303(a) (b)§§29 C.F.R. (emphasesand(“Defendants questionedat 425 have not
added); 825.302(c) (with§see also id. re-”).the adequacy of Graziadio’s notice....
spect needs,to foreseeable “the employerAlthough adequacy usuallythe of notice is

inquireshould further of employeethe if itfact-specific question,a the determinative
necessaryis to have more informationissue on this is theappeal whether district

about whether FMLA is beingleavecorrectly interpretedcourt regu­the DOL
sought”).lations in determining what kind of notice

required provide.Coutard was to regulation §The in 29 C.F.R. 825.300
prescribed notice giventhe that must beinregulationsThe effect at the time
by a employer:coveredrequestedCoutard FMLA leave from

(a) (1)MCU, (2009), EveryGeneral notice. employerpt.see 29 C.F.R. 825 include
bycovered the FMLA istiming required postto the toproperinstructions as and

keepand onposted premises,its inemployeecontents of the notice that an con-is
spicuous employeesrequired placesan in where aregive employerto order to

leave, employed, a notice theexplainingsuch Act’stake and the notice that em-
provisions....ployers providemust to asemployees to

rightstheir under the pertinentAct. As
here, regulationthe thegoverning notice (3) employeran FMLA-covered hasIf
that an employee give employermust the any eligible employees, also pro-it shall
as to his for leave that was notneed generalvide employ-this notice to each

providedforeseeable as follows: inby including employeeee the notice
(a) theTiming ap- guidancenotice. When otherhandbooks or written toof

proximate timing of the for leave is employees concerning employeeneed benefits
foreseeable,not an employee pro-must or if suchrights,leave written materials

exist,vide employer copynotice to the as soon as by distributingor a of the
practicable.... general employeenotice to each new

case,Inupon either distribution(b) hiring.employeeContent notice. Anof
may accomplished electronically.beprovideshall sufficient information for

(4)an employer reasonably requirements para-to determine To themeet of
(a)(3) section,may graph employerswhether the FMLA toapply the thisof

leave therequest. Depending may duplicateon situa- the text the notice con-of
tion, may Appendix partsuch information include ... in C this ortained of
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long themay another so asuse format
includes, at aprovidedinformation • employee’s spouse,care for theto

minimum, con-all theof information has adaughter, parent,son or whoor
notice.tained in that serious health condition....

(4)(3),825.300(a)(1),§§ andC.F.R.29
825, As “Basicpt.29 C. thisApp’xC.F.R.added).(emphases

of the DOLEntitlement” sectionLeave(1)(b) an em-Eligibility notice. When
termForm not mention that thedoesleave,FMLA orrequests whenployee

who, theincludes“parent” persona whenacquires knowledge thatthe employer
child, par-aemployee was served in locomay be for anemployee’san leave

that itemployee, arguesto the MCUentisreason, employertheFMLA-qualifying
required inform ofemployeeswas not tothenotify employee employ-the ofmust

of the Act.provisionsthoseto FMLA leave with-eligibilityee’s take
Form,days, extenuating However, definingin five absent the afterbusiness DOL

alia,describing, eligibility require-circumstances. or inter
ments, serious con-protections, and health825.300(b)(1) (emphases§ add-29 C.F.R.
ditions, on re-goes to describe the notice825.300(c)(5)ed); (“Employ-§see also id.
sponsibilities employees employers,of andexpected responsively an-ers are also to

pertinent part,in as follows:questions concerningfrom employeesswer
responsibilities therights and undertheir Employee Responsibilities

825.300(e) (“FailureFMLA.”); § to fol-id.
inrequirementsthe set forthlow notice

in-Employees providemust sufficientmay anthis section constitute interference
employerfor determineformation the towith, restraint, or denial of the exercise of

pro-if for FMLAmay qualifythe leaveemployee’s rights.”).an FMLA
....tectionto 825—Notice to“Appendix C Part

(WHRights FMLAEmployees of under Employer Responsibilities
1420),” to inPublication referred above must em-employersCovered inform(“DOL825.300(a)(4), provides§ a form theyleaveployees requesting whether

“Form”), employers mayForm” or that are,theyeligibleare under FMLA. Ifemployees rightsto of theiruse inform specify anynotice additionalthe must
FMLA. The Form titledunder the DOL is required....informationAND“EMPLOYEE RIGHTS RESPON-

825,pt.29 C add-App’x (emphasesC.F.R.UNDER THE FAMILYSIBILITIES .
ed).in-AND MEDICAL ACT” andLEAVE

Enti-cludes sections headed “Basic Leave Thus, the of“Responsibilities” sections
tlement,” “Em-“Eligibility Requirements,” DOL-prescribedthe and the relatednotice
ployee Responsibilities,” “Employerand regulations eligibleestablish that if an em-
Responsibilities.” ployee provides information forsufficient

Entitlement,”Under “Basic Leave the thatemployer reasonablythe to determine
states, part,Form in aspertinentDOL “may” forrequested qualifythe leave

follows: protection, employerFMLA the “must”
whether, what, in-specifyrequires employersFMLA covered to and additional

unpaid required12 is for aprovide up job-to weeks of formation determination
is to suchemployees employeeto for of whether the entitledprotected eligibleleave

825.303(b).Id.; §29followingthe leave. see C.F.R.reasons:
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An is not to use theemployer required the District Court theanswered wrong
Form; not,if it does “the infor- question. questionDOL but The is- not whether

by employerprovided”mation the must the conveyedinformation to the em-
minimum,], theat a all ployer necessarily outrules non-FMLA“indudei of infor-

in [Appendixmation contained that C] questionscenarios. The is whether the
825.300(a)(4)§ (emphas-29notice.” C.F.R. information allows employeran to “rea-

added). Thus,es whether or not the DOL sonably determine whether the FMLA
used, a employerForm is covered “must” may 825.303(b)§apply.” 29 C.F.R.

(a) theyboth that needemployees'inform added).(emphases Reasonableness does
only sufficient information to showprovide not require certainty, “may”and does

reasonablythat requested “may”the leave “must,”not mean
(b) that ifFMLA-qualifying, and anbe 691 F.3d at 304.

eligible employee provides such informa-
We note that a prior version ofemployertion and the needs additional t§ no­825.303 did contain the aboveis the employer’s responsi-information it

apply”“FMLA may language; provideditbility to seek such additional information.
notice,that an inemployee, giving “need825, C;pt. App’x29 C.F.R. 29 C.F.R.see

not expressly assert rights under the825.303(b).825.300(a)(4); §§ id.
FMLA FMLA,or even mention the but

lightIn of these regulations, we may needed,”only state that leave is and
obligation employ­conclude that the anof that employer expected“[t]he will be to

giveee to notice of his need for FMLA obtain any requiredadditional information
obligation, imposed byleave is not the the through means,”informal 29 C.F.R.

Coutard, providedistrict court on to the 825.303(b) (1995).§ But even that earlier
employer necessaryall of thewith details regulation’s specific languageless has been

permit ofto a definitive determination the interpreted meaningas an employeethat
at or theapplicabilityFMLA’s before time only provide employerneed the with suffi­

Rather,request.of the in the absence of a cient information to understand that the
information,request for an em­additional circumstances indicate that the FMLA

ployee providedhas sufficient notice to his See,“may” e.g., v.apply. Rask Fresenius
employer if that notice indicates reason­ America,Medical Care North 509 F.3d

See,ably may apply. e.g.,that the FMLA (8th 2007) (“[T]he466, 471 employer’sCir.
University PittsburghLichtenstein v. of triggered employeeduties are when the

(3dCenter, 691 294Medical F.3d Cir. provides enough puttoinformation the
2012) (interpreting the 2009 version of employer employeeon notice that maythe

825.303).§ (internalbe in need FMLA quo­of leave.”
Lichtenstein, ours))),In the district court had tation omitted (emphasismarks

summarily denied, 919, 2965,an claim cert.dismissed FMLA be- 554 U.S. 128 S.Ct.
(2008);given by employeethe the 171 887 v.cause notice L.Ed.2d Burnett LFW

“ (7th 2006)Inc., 471,that ‘mighthad described a circumstance 472 F.3d 479 Cir.
” (“Theleave,qualify employee’s obligationnot’ for FMLA id. at 304. notice is satis­

the asgrant long providesThe Third reversed of fied so he informationCircuit
summary considering likelyIn sufficient thatjudgment. “the to show he has an
specificity FMLA-qualifyinginformation condition.... em­employees [T]heof must

adequately notify employers ployee’s duty merely placeto of is to the em­provide
leave,” 296, ployer probableunforeseeable FMLA at the on of a basis forid. notice

...appeals [Ejmployerscourt of concluded that FMLA leave.... are en-
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825.303,”§ §sort notice that will inform 825.302 or 29 C.F.R.to the oftitled
825.301(b)(2009).may §apply.”... that FMLAthem the

(internal (em­quotation marks omitted 825.303, the regulationSection relevant
Burnett))); v.in Bachelder Americaphases Coutard, required initially,to him as dis-

Airlines, 1112, 1130-31Inc., 259 F.3dWest above, only provideto sufficientcussed
2001) (“[I]t(9th employer’sis the re­Cir. information to indicate that the FMLA

employee’s,not to deter­sponsibility, the “may” apply.
request likelya is tomine whether leave

SufficiencyB. NoticeThe Coutard’sby Employeesthe Act....be covered of
only notify employers theythatneed their questioncan be noThere serious

under circumstances whichwill be absent employee’s requestthat an for leave to
might apply....that the FMLAindicate illseriouslycare for seeksgrandfatherhis

short, employer responsible,the is hav­In “may” qualify protec­leave forthat FMLA
of the reason for aning been notified arguestion. notAlthough MCU that it was

absence, beingfor aware thatemployee’s required inquireto as to whether Coutard
may qualify pro­for FMLAthe absence had a “[ujnique” relationship with his

added)).(emphasistection.” (MCU 27),grandfather appealbrief on at a
grandparent’s raising of a child in loco

conclude that the district court erredWe
parentis hardly unique. very reasonis The

required, therulingin that Coutard was at
Congress “par­that in the FMLA defined

request, providetime of his to withMCU include,daughter”ent” “son or toand
it neededall of the information to deter-

respectively, “an stood inindividual who
certainty requestedmine with that his

parentisloco an theemployeeto when
leave was within the FMLA. employee” 18 29years age,”was “under of

2611(7) 2611(12)(A)(emphasis§§U.S.C. &us contraryasks to reach the con­MCU
added), person standingand “a child of aclusion, relying onprincipally Sherrod v.

2611(12),§in loco 29 wasparentis,” U.S.C.Works,Philadelphia 57 Fed.Appx.Gas 68
reality manyto “reflect the that children(3d 2003), in the ThirdCir. which Circuit

in the livetodayUnited States do not insummary anupheld judgment dismissing
traditional ‘nuclear’ their bio­families withcomplaint plaintiffstheFMLA because

mother,” in­logical father and and areleave in to carerequest for order for her
by includingcreasingly raised othersgrandmother specifiedhad not “that her

103-3,grandparents,”“their S. atRep. No.her,” seegrandmother had raised id. at 72.
(1993),22 reprinted in 1993 U.S.C.C.A.N.case,regulationThe in that howev­applied

(other3, 24 quotationinternal marks omit­er, 825.208(a)(1), required§was which the
“ ours)).ted (emphasesto the reasons theemployee ‘explain for

Indeed, MCU, support summaryinso the of itsemployerneeded leave as to allow
motion,judgment Julya 2010that submittedqualifiesto determine the leave under

”Act,’ DOL “Fact Sheet #28C”—attached to the57 at 72Fed.Appx. (quotingthe 29
825.208(a)(1) (2002) Declaration Exhibit K—Motzenbecker as§ (emphasisC.F.R.

ours)). 825.208(a)(1) parenttitled “FMLA leave to care for aSection was with­
awith serious health condition on the basis16, 2009;Januarydrawn effective and al­

an parentis relationship.”of in loco Thatthough it was andrevised renumbered
general-information thatdocument stated825.301, the revised version adds cave­the

FMLA,mustemployee’s “satisfy enacting Congressat that the notice the rec-[i]n
requirements ognizedin changingthe notice set forth the needs of the
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family, including growingAmerican the C. MCU’s Alternative Grounds for Affir-
need for earners mancewage provideto care
both for their children and for their MCU contends that we can affirm the
parents. judgment dismissing complaintthe on al-

grounds,ternative including Coutard’s al-provides guidanceThis Fact Sheet on
leged providefailure to certification thatan employee’s entitlement to FMLA
Dumond ahad serious health conditionleave to for an whocare individual stood
and mitigatehis failure to damages. Thesein parentisloco to the employee when
contentions are meritless.employeethe awas child....

In urging complaintthat the was
properly dismissed because Coutard failed

Examples parentisin locoof profferto medical ofproof Dumond’s
health, MCU relies on the FMLA provi­of inExamples situations which
sion employerthat requiremay“[a]n thatmayFMLA leave to care for parenta be

requesta for leave under” 29 U.S.C.based on locoparentis relationshipan in
2612(a)(1)(C)§ for a “parentfs]” seriousinclude:

health supported bycondition “be a certifi­
cation byissued the health[relevant] care

2613(a).provider,” However,§29 U.S.C.employee mayAn take toleave care
FMLA,“[u]nder the an employee seekingher agrandmother with seriousfor

leave need submitnot a medical certifica­health the grandmothercondition as-if
tion unless and until one is specificallyresponsibility raisingsumed the em-for
requested by Graziadio,her employer.”ployee parentsthe death herafter of
817 (emphasisF.3d at 426 in original).when employeethe was a child.
Although the record indicates that MCU

(emphasisDOL Fact at 1-2Sheet #28C may requestedhave ofevidence Dumond’s
added). inexpress provisionsBoth the the health in suggesting applythat Coutard

coverageFMLA for with to inrespect loco for protectedleave that would not bybe
relationshipsparentis expressand the ex- FMLA,the does notit indicate that MCU

ample publicationof a ingrandmother the any pursuantmade request to the FMLA.
available to on DOLemployers the web- Instead, informed that ...“MCU Coutard

byto the courtsite—submitted district the not toapply grandpar­statute does
”MCU—made it reasonable for MCU to (MCU’sents .... Rule 56.1 Statement

requestunderstand that Coutard’s for ¶ 12.) having requestedMCU not informa­
in take seriouslyleave order to care of his pursuanttion to havingthe FMLA—and

grandfatherill might come within the wrongly toindicated Coutard that the
FMLA. FMLA applied grandfa­be acannot to

notther —MCU is entitled to defend thisWe conclude that the district court erred
FMLA groundclaim on the that Coutardrulingin that toCoutard’s notice MCU
did providenot information that thenot specifywas deficient because he did
FMLA have ifrequiredwould MCU hadin parentis relationshipthe loco with his
requested it.grandfather at before time he re-or the

leave,quested rulingFMLA and in that In thaturging Coutard failed to
MCU was entitled as a of to mitigate damages,matter law principallyMCU relies
deny acceptCoutard FMLA leave without re- on the he didfact that not MCU’s
questing ofadditional information. conditional offer reinstatement. MCU’s
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materialoffer, that there is nocommunicating guaranteethat however— notletter
fact tried and that one sideattorney issue of to beattorneys to Coutard’sby itssent

See,to relief.present or the other is entitled thatof theafter the commencement
(see e.g., Eastman Machine Co. v. UnitedDeclarationMotzenbeckerlawsuit

(2d 1988).469,¶ States, Incase 841 F.2d 473 Cir.of the5) proposed a “resolution—
determiningconsidering motionsof fault or liabili- such andan admissionwithout....

(see fact togenuinea issue ofeither id. whether there isty party”the ofparton
tried,D). court must evaluate eachproper-not be “thean offer couldExhibit Such

merits, takingownsummary party’s motion on itsaffirmance ofly the basis forbe
in each to all reason­on care instance drawevidence consideredjudgment, as “[t]he

against the whosegenerally partymust be ad- able inferencessummary judgment
evidence,” National motion is under consideration.” Schwaben­LaSalle Bankmissible

305,Education,424 v. F.2dCorp., bauer Board 667Capitalv. AssetAss’n Nomura of
(2d see,1981);(2d e.g.,195, 2005); Fed. R. 314 Cir. United StatesCir. seeF.3d 205

(“declaration Diebold, 655,56(c)(4) Inc., 654,sup-to v. 369 U.S. 82 S.Ct.P. usedCiv.
(1962) (thesummary 993,motion 8 L.Ed.2d 176 evidenceor aport oppose [for
lightin the favorable... set facts that must be viewed mostjudgment] outmust

evidence”), the underparty opposingin and of- to the motionbewould admissible
consideration).inof are not admissiblecompromisefers

“disprove validity orevidence to the Here, to unresolvedin addition the
claim,” R. Evid.disputedof a Fed.amount of the state Dumond’sissue whether of

added).408(a) isMCU’s offer(emphasis standards, didhealth met FMLA MCU
purpose profferedtheinadmissible for not in fact concede the truth of Coutard’s

The offered inhere. letter reinstatement himDumond had raised inassertions that
pendingexchange settlement of thefor Rather, objectedit the inparentis.loco to

lawsuit; beingit that it sentstated was assertingparentisloco characterization as
408”;FED. R. and it“[p]ursuant to EVID. (seeconclusion law Rule 56.1a of MCU’s

therespecthere with toprofferedis ¶ 14) and knowl­Counterstatement denied
damagesamount of receive.Coutard could or as to truth of theedge information the

supportin ofMCU’s other contentions (seeunderlying id.factual assertions
fa-summary in itsgrant judgmentthe of ¶¶ 17-24). Thus, although it forproperwas

have merit and do notgreatervor no accept as­the district court to Coutard’s
warrant discussion. decidingas it thesertions true when was

MCU, itsummary judgment motion of
Request Partial Sum-D. Coutard’s for accept true inproperlycould not them as

mary Judgment in His Favor deciding by juryAthe motion Coutard.
compelled acceptnot to suchwould bereject Coutard’s contentionWe also

Coutard;testimony credibilityhis is abyobligationsfailed inthat because MCU its
factfinder;bymatter for theassessment(a) rightprovideto him with notice of his

relationship Du-­and his childhood withAct’s into seek FMLA leave under the
of the for trial.mond remains one issues(b) requesttoparentis provision,loco and

from him his re­uponfurther information
CONCLUSIONleave,quest partialfor he was entitled to

argu-in have all of MCU’ssummary judgment his favor on the We considered
and alljudgmentfact ments in of theliability. supportissue of The that both sides

in of hissummary arguments supportof Coutard’sjudgmenthave moved for does
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inrequest partial summary judgmentfor
favor, and found in them no merit.his have
judgment dismissing the iscomplaintThe

vacated; the matter is for fur-remanded
ther not thisproceedings inconsistent with
opinion.
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