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JENDRUSINA v MISHRA

February 10, 2016,Docket No. 325133. Submitted at Detroit. Decided
August 4, 2016, sought.appealat 9:00 a.m. Leave to

Kerry malpracticeJendrusina filed a medical action in the Macomb
against primary providers,Circuit Court Shyamhis care Dr.

M.D.,Shyam Mishra, PC, allegingMishra and N. that defendants
byrequiredtofailed take action as the relevant standard of care

plaintiffs worseningwhen blood tests demonstrated and eventu-
ally kidney diagnosed plaintiffirreversible disease. Mishra with

2007,insufficiency subsequent reportsinrenal and lab revealed
worseningabnormal and levels of two blood measures related to

kidney However, plaintifffunction. was neither informed of the
diagnosis given copies reports.nor of the lab Plaintiff was aware

kidneys tested,being plaintiffthat his were but did not understand
testing; alwaysthe reason for the did notMishra communicate the

plaintiff. 2009,resultstest to In Mishra anconducted ultrasound
plaintiffs kidneys plaintiff kidneyson and informed histhat were

January 3, 2011, plaintiff hospital“fine.” On went theto with
symptoms, hospitalflu-like plaintiffand staff determined that

kidney 20, 2012,in Septemberwas irreversible failure. On
plaintiff by Tayeb, treating neph-was examined aDr. Jukaku
rologist, plaintiff plaintiffswho informed that irreversible kid-
ney preventedfailure could have been had defendants referred
plaintiff nephrologist alleged that,to a earlier. Plaintiff before

Tayeb, kidneyhis withconversation he did not thatknow his
developed yearsfailure had over and could have been avoided

anwith earlier referral and treatment. Plaintiff notified defen-
18, 2013, plaintiffdants of his tointent sue on March and filed

17,Septemberclaimthe on 2013. moved forDefendants sum-
mary disposition, alleging complaintthethat was time-barred

600.5838a(2) plaintiffunder MCL because should have discov-
January 3, 2011, plaintiffhisered claim on and failed to initiate

respondedthe claim sixwithin months of that date. Plaintiff
period begin Septemberthat the limitations did not to run until

20, 2012, and therefore the claim had been initiated within the
discovery period. court, J.,Biernat, Jr.,six-month The James M.

granted disposition defendants,summary concludingfavorin of
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plaintiff the existence of his claimshould have discoveredthat
3,kidney Januarydiagnosed on 2011.with failurewhen he was

appealed.Plaintiff

Appealsof held:The Court
600.5838a(2) part,provides, pertinentin that an actionMCL

malpracticeinvolving medical is barred unlessa claim onbased
plaintiffafteris commenced within six months thethe action

claim.have discovered the existence of thediscovers or should
when,discovery period begins to on ofrun the basisThe

facts, possibleobjective plaintiff knownthe should have of a
phraseSignificantly, Legislaturethe chose thecause of action.

statutory“could in the text.have” rather than have”“should
Therefore, possibleinquiry for athe is not whether it was

lay person have the of theto discovered existencereasonable
rather, probableclaim; inquiry is whether it was that athe

lay person the thewould have discovered existence ofreasonable
plaintiffof what a should have discov-The determinationclaim.

told,plaintiffthe knew or notmust be based on what wasered
plaintiffs can inthe doctors knew or what be foundon what

case,In neverspecialized literature. this defendantsmedical
kidney mightplaintiff plaintiff had disease orinformed that

kidney disease, provideddevelop plaintiffand defendants never
Additionally, performancereports.copies his the mere ofof labwith

noninvasive, studycommonly kidney-imaging thatadministereda
objectiveyielded an fact froma normal result did not constitute

possibleplaintiff had a causehave surmised that hewhich should
kidneydiagnosed didwhen with failure. The recordof action later

plaintiff possiblesupport the have known of anot view that should
diagnosisplaintiff his ofaction when was informed ofcause of

3, 2011,kidney January plaintiffon was unawarefailure because
history kidney plaintiff washe had a of disease and becausethat

kidneyreports wasthat his lab indicated that his failureunaware
slowly progressinga rather than an acutethe result of condition

plaintiffthatThere was no evidence should have discoveredevent.
20,Tayeb Septemberuntil talked with on 2012.his claim he

byTherefore, granting motion forthe trial court erred defendants’
summary disposition.

proceedings.and remanded for furtherReversed
Jansen, J., holdingdissenting, agreed the trial court’swith

January 3, 2011,beganperiod on thethat the limitations to run
diagnosis kidneyplaintiff his ofon which became aware ofdate

everythingplainly toldthat so contradicted Mishra hadfailure
Judge disagreedpoint. theplaintiff withuntil that Jansen

plaintiffs ignorance progres-majority’s ofthat theconclusion
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kidneysive ofnature his disease demonstrated that he should
possible first, majoritynot have known of a cause of action: the

did limitnot its review to the inmedical evidence the butrecord
pathophysiologyinstead itsconducted own research on the of

kidney failure; second, plaintiffand knew that he had elevated
kidney performedtest andlevels that Mishra had an ultrasound

kidneys,test on his which would have alerted a reasonable
person mightto the fact that there an orbe issue with his her
kidneys. Furthermore, Michigan Supreme pro-Court caselaw

discovery applies discoveryvides that the rule to the of an
discoveryinjury, not consequenceto the of a later-realized of

injury. plaintiffs testimonythe While indicated that he did not
knowledgehave actual theof existence of his claim until

600.5838a(2)20, 2012,September requiresMCL the court to
plaintiffconsider when a should have discovered the ofexistence
plaintiffa claim. Because should have discovered the existence

January 3, 2011,of his claim on the date on which he learned
kidney failure, Judgethat he had JANSENwould have affirmed

granting summary dispositionthe trial court’s order in favor of
defendants.

— —Malpractice DiscoveryLimitations of Actions Medical Rule.

600.5838a(2) provides, pertinent part,MCL in that an action
involving malpracticea claim based on medical is barred unless

plaintiffthe isaction commenced within six months after the
claim;discovers or should have discovered the existence ofthe the

discovery when,period begins objectiveto run on the basis of
facts, plaintiff possiblethe should have ofknown a cause of
action; inquiry possiblethe is not whether it for awas reasonable
lay person claim,to have discovered the the butexistence of

probable personlayrather whether it was that a reasonable
claim;would have discovered the the theexistence of determina-

plaintifftion what aof should have discovered must be onbased
plaintiff told, plaintiffswhat notthe knew or was on what the

specializeddoctors knew or what can found in litera-be medical
ture.

Associates,& (byMcKeen PC Brian J. McKeen and
LaParl, Jr.), Thomas,John B. and & PLC (byBendure
Bendure),R. for KerryMark Jendrusina.

Beach) ShyPlunkett PC amCooney (by Karen E. for
Mishra, M.D., Mishra,Shyam M.D.,and PC.
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SHAPIRO, JJ.P.J., andGLEICHER, and JANSENBefore:

Kerry Jendrusina, filed thisSHAPIRO, Plaintiff,J.
against primarymalpractice his carecasemedical

Shyam specialistproviders, Mishra, in internalDr. a
Shyam M.D.,Mishra, PC. Defen-medicine, N.and

assertingsummary disposition, thatfordants moved
plaintiffs thesue,to and thereforenotice of intent

timelycomplaint, re-filed. Plaintiffhad not been
sponded thethe had been initiated withinthat claim

by Legislaturediscovery period thedefinedsix-month
provides, pertinentstatute inin MCL600.5838a. That

involvingpart, “[A]n a on medicalaction claim based
maymalpractice months. . within 6be commenced.

plaintiff or have discovereddiscovers shouldafter the
600.5838a(2)of the claim . . . .” MCLthe existence

added). granted(emphasis trial defendants’The court
finding timely.not In sothe claim wasmotion, that

ruling, effectively substituted thetrial courtthe
phrase inhave” the statute.have” for “should“could

asthe text of the statuteBecause we are to follow
remand.written, we reverse and

hospitalJanuary plaintiff3, 2011, went to theOn
dehy-symptoms. He was found to bewith flu-like
hospi-performing tests, thedrated, and, after various

plaintiff inwas irreversibletal staff determined that
kidney plaintiff placedresult,As onfailure. a was

morbiditydialysis andwith its attendantlifetime
mortality.

failed take ac-asserts that defendants toPlaintiff
byrequired care, suchas the relevant standard oftion

(kidney specialist),nephrologista toas referral a
years plaintiffsdespite bloodfact that for severalthe

plaintiffs main-medical charttests—contained within
worseningby even-andtained Mishra—demonstrated
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tually kidneyirreversible disease. Plaintiff further
compliedasserts that had Mishra with ofthe standard

plaintiffs kidneycare, irreversible failure would have
been avoided.

According plaintiff,to he did not thediscover exis-
Septembertence of his claim 20,until 2012. On that

plaintiff by Tayeb,date, was seen Dr. Jukaku a treat-
ing nephrologist. According plaintiffs testimony:to

[Tayeb] was, got biopsy,came in and what it he full not
just Ford,a out Henryshort version of Clinton ofout

got throughDetroit. He andthat read it and reviewed the
pathologist, guess,case and talked I goes,to the and he “I

got your pathology here,”full report goes, yourand he “Did
—Why you nephrologist?”doctor didn’t acome to I Isaid

an everythingwas with internist. The internist said was
ranting,Then saying,fine.... he started “The doctor

you. kept youshould have sent I dialysis.could have off of
yearsYou ago.[sic]should have came Ihere could have

prevented you being dialysis you goingfrom on and into
kidney failure, youfull if [sic]would have came ato

nephrologist early on.”

TayebPlaintiff testified that when him this,told he
“was Ishocked. was That likedumbfounded. was

punching gut.”someone me in the He testified that
Tayeb,before that conversation with he did not know

kidney developed yearshis failure had over and could
have been avoided with an earlier referral and treat-

thought hap-then,ment. He thattestified until “I it
pens, happens.” immediatelyit He thattestified after

Tayeb,this with “Oh,visit he his andcalled wife said:
my followingup.”I thinkGod. Mishra screwed The
day, plaintiff attorney. Calculatingcontacted an the

perioddiscovery September 20, 2012,six-month from
plaintiff timely initiated case. The trialthis court

plaintiffconcluded, however, that should have discov-
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diagnosedhethe ofhis claim when wasered existence
Januarykidney in 2011.failurewith

analysis,reviewing must beIn the trial court’s we
strictly guided by language “If thethe of the statute.

unambiguous,language thisstatute is clear andof a
as vPeoplethe statute written.”Court must enforce

(2011).373, 379; NW2dDowdy, Mich 802 239489

statutoryconstruing language is toOur function in
Legislature’s intent. Plain and clear lan­effectuate the

intent,guage that and suchthe best indicator ofis
[Velezas vstatutory language must be enforced written.

(citations(2012)Tuma, 1, 16-17; 432492 Mich 821 NW2d
omitted).]

LegislatureSignificantly, the chose thewe note that
phrase in thehave” rather than “couldhave”“should
statutory According the New Americantext. to Oxford

(3d ed), “used to indicate possibil-“could”isDictionary
is“used to indicate whatity,” whereas “should” is

added.)1(Emphasis inquiryTherefore, istheprobable.”
lay personpossiblenot whether it was for a reasonable

claim; rather,thehave the existence ofto discovered
inquiry that a reason-probablethe is whether it was
lay person ofable would have discovered the existence

the claim.
by in-medical maintained MishraPlaintiffs chart

Beginningcludes ofhis routine bloodtests.the results
consistentlyreports2007, filed the chartin lab within

1 provide definitions.Other dictionaries consistent Merriam-Webster’s
(11th ed)Collegiate Dictionary “an can“could”as alternative todefines

auxiliarysuggesting certainty” as inless force or and “should” “used
Random,obligation.” Collegeexpress Dic­function to House Webster’s

(2d ed) expresstionary possibility“could”as to conditionaldefines “used
duty,ability propriety, expedi­oror and “should” as “used to indicate

ency.”



2016] Jendrusina v 627Mishra
Opinion of the Court

worseningcontained abnormal and levels of two blood
kidneymeasures related to function: creatinine2 and

eGFR.3
clearlyWhile these test results are torelevant the

compliedissue ofwhether Mishra with the standard of
they plaintiffcare, notare relevant to the ofissue when

potentialshould have discoveredhis claim thereunless
plaintiffis evidence that was made ofaware the

repeated increasinglyand abnormal ofkid-indications
ney disease. offerDefendants no evidence that this was

undisputedFirst,the case. it is that officedefendants’
provided plaintiff copies reports.never with of his lab

plaintiffSecond, testified that defendants never told
kidney mighthim that he had ordisease that he

developkidney givenIndeed,disease. defendants’ fail-
contraryure evidence,to introduce defendants have

questionnot even created a of fact on the issue.4
pointDefendants that note,out in a 2008 office

diagnosisMishra wrote down a of “chronic renal fail-

2 product normallyis a ofCreatinine waste muscle metabolism that is
by kidneys dischargedthefiltered out inand urine. Standard testblood

panels Accordingainclude measure inof creatinine the blood. to the
us, rangerecord before normal levels ofblood creatinine are in the of 0.5

permilligrams goto (mg/dL).1.3 of Ifdeciliter blood creatinine levels
range, suggest kidneysabove that the elevated levels that the are not

creatinine,adequately filtering kidneymay signwhich a ofbe failure.
records,According plaintiffsto Dr. Mishra’s creatinine level in 2007 was

mg/dL. years, level,plaintiffs1.5 theOver next several creatinine
according chart, grew increasinglyto Dr. untilMishra’s elevated it

mg/dL byreached 4.99 ofthe end 2010.
3 glomerularThe lab measure known as eGFR refers to “estimated

normally greaterfiltration andrate” should be than 60 milliliters of
(mL/min/1.73m2).per 2007,Beginning plaintiffsblood minute in level

fell below 60 mL/min/1.73m2 and continued to decrease the nextover
yearsfive until it was at 12measured mL/min/1.73m2 in 2011.

4 question fact, byEven if there were a of it should be resolved the
jury, by summary disposition.not the trial court on a motion for See

(2013).Cardwell, App 513, 523;Kincaid v 300 Mich NW2d 122834
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reference to acontains noHowever, the noteure.”
i.e., andplaintiff,patient,this with thediscussion of

ever oc-no such discussionthattestifiedplaintiff
as follows:testifiedplaintiffSpecifically,curred.

your Dr. Mishra’sQ. looking records fromI’m at...
2008,22nd, have been a[office], so this wouldDecember

Dr. Mishraat the end of 2008.days Christmasfew before
failure; youdoyou chronic renaldiagnosed withhad

that?remember

No, that.he never told meA.

having any with himQ. discussionYoudon’t remember
that then?about

No, all.A. not at

youyour legs that time. DoQ. swelling in atYou had
that?remember

my weight problem.ofA. Yes. He said it was because

anyQ. you discussion Decemberdon’t rememberSo
having failure?chronic renal2008 about

[Objection omitted.]

A. No.

havingQ. you recall a discussionthe first timeWhen is
kidney failure?Dr. Mishra aboutwith

it me.He discussed withA. never

indicat­evidenceanyhave not submittedDefendants
dis­testimony, Mishrathat, contrary plaintiffstoing

noted, the officeAsdiagnosis plaintiff.this withcussed
relayedwasdiagnosisindicate that thechart does not

undisputedand it ispatient,with theto or discussed
of thosecopiessaw nor hadthat neitherplaintiff
immedi­attorneyanuntil after he retainedrecords

20, conversation2012following Septemberhisately
Tayeb.5with

5 addition, todespite defendants obtained an orderthe fact thatIn
physicians,meetings plaintiffs the record con-parte withconduct ex
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Solowy Hosp Corp,In v 214,Oakwood 454 Mich
(1997), Supreme221-222; 561 NW2d 843 our Court

held that what the claimant discovered or should have
possible pointdiscovered is “a cause of action.” This

Solowy plaintiffwas critical in because the in that case
dispute mightdid not that she knew her doctor have

malpractice. arguedInstead,committed Id. at 225. she
triggeredthat the six-month time frame was not until

had, mind,in hershe own confirmed that this was the
Solowy descrip­case. Id. at 218-219.The facts of merit

plaintiff1986,tion. In the had skin cancer on her ear.
accordingit, and,Id. at 216. The defendant excised to

plaintiff, yearthe he told inher the same that the
“gone.”cancer 1992,was Id. at 216-217. Then in the

plaintiff discovered a similar lesion on her ear at the
site,same but she took no action for some time because

gone.of the defendant’s assurance that the cancer was
EventuallyId. at 217-218. she went to a new doctor

who advised that the new lesion was either a recur­
prior benigntherence of cancer or a lesion. Id. at 217.

biopsy recurrence,A showed that it was a and the
plaintiff surgeryclaimed that a more invasive was
required as a result of the defendant’s incorrect assur­

gone.ance to her that the cancer was Id. at 217-218.
plaintiffThe filed suit less than six months from the

biopsythedate of but more than six months from the
mightdate the second doctor told her that the lesion be

a recurrence of her cancer. Id. at 218.
plaintiff argued thoughThe that even she knew that

possible beingshe had a cause of action after so
only biopsyadvised, it the thatwas after she knew or

thatshould have known she had an actual cause of

testimony any physicians indicatingtains no from of theseor affidavits
20, Tayeb, theySeptemberthat before the 2012 conversation with

plaintiff kidneyadvised that his disease could or should have been
years byrecognized and treated earlier Mishra.
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argued biopsythat,action. Id. at 224-225. She had the
benign, possiblehave learned that herbeen she would

was, fact,in not acause of action cause of action. Id.
Solowy discoveryThe thatCourt concluded the date is

plaintiff “possiblewhen the learns of a cause of action”
learningrather than of a “certain” cause of Id.action.

SolowyHowever,at 221-222. the Court continued to
apply stating:standard,the “should have”

discovery period begins when,[T]he rule to run on the
objective facts, plaintiffbasis of the should have known of

possible [Id. 222.]a cause of action. at

Solowy, began plaintiffIn the time to run when the
significant Solowylearned that athere was chance—in

malprac-it was 50/50—that her doctor had committed
diagnosisif cancer,tice. She knew that her was skin

groundsthen she had to file suit because she had
previously location,had skin cancer at that it had been

“gone.”treated, and her doctor her thattold it was Id.
217,at 224.

supportcase,In the instant the record does not the
diagnosed kidney plain-that, failure,view when with

possibletiff “should have known of a cause of action.”
previousknew,Id. at 222. As far as he he had no

history kidneyof disease and did not know of the lab
reports showing kidneythat his failure was the result

slowlyprogressingaof condition rather than an acute
Solowy, plaintiffInevent. the knew that her doctor

might malpracticehave committed as soon as the
grew only waitingback;tumor she was to learn

injuredwhether she was in fact aas result of his
opposite diagno-case, true;actions. In this the afteris

January plaintiffin 2011, sick,sis knew he was but he
worseninglacked the relevant data about his lab

reports knowledgeand the medical to know that his
might malpractice.doctor have committed The critical
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plaintiff plain-indifference between this case and the
plaintifftiff in that inSolowy Solowyis the neither

required special knowledgenor lacked about the na-
disease, treatment,ture of the its or its natural his-

tory.6 exactlyShe knew what her relevant medical
history delayedsimply pursuingallwas at times. She
her claim in order to wait for final confirmation ofwhat

already very likelyshe knew Moreover,was true. the
plaintiff symptomshadSolowy visible that were

clearly recognizable likelyas a recurrence of her skin
long diagnosis. case,cancer the Inbefore ultimate this

plaintiffs recognizable symptom,however, i.e.,first
Januaryretention, didurine not occuruntil 2011when

precipitated hospitalization.it his
discovery“[T]he period begins when,rule to run on

objective plaintifffacts,the ofbasis the should have
possiblea Anknown of cause of action.” Id. at 222.

objective standard, however, turns on what a reason-
ordinary personable, know, reason-would not what a

(orphysician malpractice attorney)able medical would
questionTherefore,know. the is a reasonablewhether

person, not a reasonable would or shouldphysician,
kidneyhave understood that the of failure meantonset

person’s general likelypractitionerthat the had com-
malpractice by diagnosing kidneymitted medical not

disease.
Indeed, defendants do not contend that a reasonable

lay person anatomy, physiology,understands the or
pathophysiology kidneys.of One would hard-be
pressed ordinary person—whoreasonable,to find a is

6 history” meaning expecteda“Natural is medical term the course of
Collegiatea disease absent treatment. See Merriam-Webster’s Diction­

(11th ed).ary example, kidney suddenlyFor whether failure can occur or
only period requires knowledgeover an extended of time ofthe “natural
history” kidneyof disease.
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not a medical professional—who knows what creati-
nine is or what an abnormal creatinine level means in

fail,addition to knowing kidneys why fail,how they
and quickly theyhow can fail.7

Moreover, didplaintiff not visit Mishra specifically
for kidney problems. He saw him primaryas a care
provider years.for over 20 plaintiffUnlike the in So-
lowy, plaintiff surgerynever had or even any treatment
for the organrelevant or condition. He had routine
complete blood counts and done,metabolic lab work as

virtually everydoes patient who undergoes annual
physicals. There is no evidence that he ever saw the
blood test reports that showed the normal reference

whichranges, would have revealed that his creatinine
levels were or thathigh, he was ever advised of the
relationship between creatinine kidneylevels and dis-
ease. suggestDefendants that because Mishra once

kidneyordered a ultrasound for plaintiff after an epi-
sode of edema and one slightly elevated lab inreport
2008, plaintiff should have uponrealized diagnosis of
kidney failure that he kidneyhad disease back in 2008.
However, the ultrasound was reported as normal.8 As-

7 dissenting colleague suggests any personOur that reasonable would
kidney develop longknow that period.failure must over a She offers no

grounds Moreover,for such a conclusion. her assertion is inconsistent
knowledge. Kidney verywith medical quicklyfailure can occur and has

possible causes, flow,allergic reaction,several such as reduction in blood
infection, medication, dehydration, kidney stones,adverse reaction to
cancer, damage, Mayo Clinic, Kidneynerve and others. See Acute Failure:

<http://www.mayoclinic.org/diseases-conditions/kidney-failure-­Causes
(accessed 2016)28,April [https://basics/causes/con-20024029>

perma.cc/5MPK-RZBP]. contrary claim,And to the dissent’s we do not cite
justify plaintiffs belief;this medical text to we do so to refute the dissent’s

plaintiffsclaim that belief was inconsistent with science and therefore
unreasonable.

8 suggests plaintiff byThe dissent that was told Mishra that his blood
being specifically kidneystests were done due to concern about his and

test, plaintiff kidneysthat after each Mishra assured that his were fine.
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suming ordinary personreasonable,that a would even
performed yearsrecall earlier,a normal ultrasound
personthere is no reason that such a would consider a

normal ultrasound result as evidence that Mishra was
simultaneously committing malpractice in some man-

rationally supportedRather,ner. the normal ultrasound
that hadMishra made no errors at all. The mere

commonlyperformance noninvasive,of a administered
kidney-imaging study yieldedthat a normal result does

“objective plaintiffannot constitute fact” from which
possibleshould have surmised that he had a cause of

diagnosed kidneyaction when later with failure. See
Solowy, 454 Mich at 222.

plaintiffIt possiblewas for to have discovered the
possible shortly presentingexistence of a claim after

hospital being kidneyto the and told that he had
so, however,failure. Tohave done he would hadhave

investigationto have undertaken an extensive to
Presumably,discover more information than he had.

(1)plaintiff could have thestudied various causes and
(2)speeds progression kidney requesteddisease,of of

However, suggestion alreadythis is not consistent with the record. As
noted, plaintiff only once, 2008,testified that he was told in late that

“kidney single highhis number” on a blood test was a little and that he
correctly follow-upwas advised that his ultrasound was normal. There

testimony kidneyplaintiffsis no that Mishra thereafter discussed
except notifying tests,health with him in him that his annual blood

many tests,non-kidneywhich included were normal. The dissent’s
revealing plaintiffcharacterization of these communications as to that

kidney (i.e., plural) (Emphasishe had “elevated levels” is inaccurate.
added.) striking singleThere is a substantial and difference abetween

years diagnosis subject repeatedconversation three before and a of
Therefore, contrary argument,discussion. to the dissent’s the 2012

diagnosis contradictory“plainly everythingwas not to hadDr. Mishra
up point.” likely plaintiff many thingssaid until that Mishra told

Regarding kidneys,plaintiffsbetween 2008 and 2012. there were but
referring mildly test,intwo conversations: one 2008 to a elevated and
kidneyreport earlythe accurate of a normal in 2009.ultrasound
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(3)years’ reports,of his blood test andcopies previous
signs progressiveconsidered whether there were of
However,in those there is nokidney reports.disease

statute, law,in common or common sensebasis to
duty peoplesuch a to who become ill.impute

suggest diagnosisDefendants seem to that the of
any serious illness in and of itself suffices to onplace
a reasonable the burden of aperson discovering
potential against primary physicianclaim a care if at

in the the anany past physician organtime tested
in a anddiagnosis reportedinvolved later normal
Certainly any diagnosisresults.9 new or worsened

fact,”diagnosis prognosis “objectiveor worsened is an
leapbut it is a substantial to conclude that this fact

anyalone should lead reasonable to know ofperson a
possible agree anytimecause of action. We that some-
one receives a new diagnosis, diagnosis,worsened or

prognosis,worsened that individual could consider
whether the disease could or should have discov-been

Moreover,ered earlier. medicaldiligent research and
mighta review of the doctor’s notes reveal that an

That,earlier should have been made.diagnosis how-
ever, is not the standard. We must determine what

plaintiffthe “should have discovered” on the basis of
told,what he knew or was not on the basis of what his

doctors knew or what can be found in specialized
Therefore,medical literature. the elevated levels of

creatinine in blood testsplaintiffs during prior years
given anyis of no moment the absence of evidence

plaintiffthat ever saw those or that he knewreports
meant,what the word “creatinine” let alone the

kidney failure, measures,of itspathophysiology its

9 hoc,discovery incorporate logical fallacy ofpostThe rule does not the
this).(afterergo this,propter hoc therefore because of
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history,causes, its natural or its treatment.10
suggest merelyTo hold as defendants would not be

statute,inconsistent with the text of the but it would
highly disruptive doctor-patientalso be to the relation-

theyship patientsfor courts to advise that “should”
every diagnosis possibleconsider new as evidence of

malpractice proven Legisla-until Had theotherwise.
result,ture intended a it havesuch would used the

phrase discovered,”not“couldhave “should have dis-
covered.”

present facts,On the defendants have demonstrated
September meeting20,that before the 2012 with

Tayeb, plaintiff could have discovered that he had a
possible malpractice. However,cause of action for the

discovery onlytriggers periodthe six-monthstatute
plaintiffwhen should have discovered that he had a

plain languagepossible cause of action. Given the of
by grantingstatute,the the trial court erred defen-

summary disposition.11fordants’ motion

10Although plaintiffs kidney diagnosed after he haddisease was
tests),undergone kidney (among many simplyittests for disease other

does not follow that the tests were related to his disease. More
link,required thatinformation was to make that and information was

supplied by Tayeb.
11 challenges ruling agreePlaintiff also another which we was erro­

However, light ruling, appearsneous. in of our the issue to be moot.
court,being deposed, plaintiff provided an affidavit to the trialBefore

spokenaverring, deposition,as he later did in his that he had with
that, date,Tayeb 20, 2012, TayebSeptemberon and on that informed

earlier, maynephrologisthim that had he referred to a he havebeen
dialysis.delayed failure and Moreor avoided his current state of renal

specifically,plaintiff Tayebaverred that stated that defendants’ failure to
inappropriateplaintiff nephrologist arefer to a was and was serious

plaintiffs presentedPlaintiff this affi­contributor to medical condition.
addressingin the timeliness of his claim. The trial courtdavit his brief

grounds itrefused to consider the affidavit on the that was inadmissible
hearsay. ruling givena matter of law that theThis was erroneous as

bytruth the matter assertedaffidavit was not offered for the of
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proceedings.Reversed and remanded for further We
jurisdiction.do not retain

GLEICHER, P.J., SHAPIRO,concurred with J.

(dissenting). respectfullyJANSEN, J. I dissent be-
period begancause I believe that the limitations to run

plaintiff kidneywhen learned that he had failure in
January Accordingly,2011. I would affirm the trial

granting summary dispositioncourt’s order in favor of
defendants.

Shyam began1988,In defendant Dr. Mishra treat-
ing plaintiff primary physician. Accordingas his care

plaintiffs complaint, diagnosedto Dr. Mishra him with
insufficiency presented byrenal in 2007. The evidence

parties began regularlythe establishes that Dr. Mishra
testing plaintiffs kidneys earlyat least as as 2007. The

regular According plain-tests continued on a basis. to
alwaystiff, Dr. Mishra did not communicate with

plaintiff regarding his test results. Plaintiff testified
why testingthat he did not know Dr. Mishra was his

kidneys, testingbut he did know that Dr. Mishra was
kidneyhis levels. He believed that the tests were

began experienceconnected with the edema he to in
explained, leg2008. He “I didn’t hear until the started

swelling they monitoring something kidneys.”were for

People Eggleston, App 494, 502;the declarant. See v 148 Mich 384 NW2d
(1986)(holding hearsay they811 that statements were not because were

asserted).provenot introduced to the truth of the matter Plaintiff did
provenot offer negligent,the evidence to that defendants were and

Tayeb’sallegedwhether statements were accurate is not relevant to the
present Tayeb’s alleged onlyissue. Plaintiff relied on statement to

why possibledemonstrate malpracticehow and he became aware ofhis
claim, negligent negligencenot that Mishra was or that his was a
proximate any damages. bycause of The trial court therefore erred
ruling hearsay pur-that the affidavit contained inadmissible for this
pose. See id.
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Plaintiff testified that Dr. Mishra never informed him
kidneythat he suffered from failure or that he should

nephrologist.see a
depositionPlaintiff intestified his that Dr. Mishra

kidneytold him in 2008 that his test results were not
althougha kidneycause for concern that,and his

nothing worrylevels were a elevated,bit there was to
“kidneyabout because his number” was under five. In

plaintiffs2009, Dr. Mishra conducted an ultrasound of
kidneys plaintiff kidneysand told that his were “fine.”

plaintiff plaintiffHe did not tell that had chronic renal
January plaintiff reported3,failure. On 2011, to the

hospital symptoms. emergencywith flu-like The room
plaintiff kidneydoctors found that inwas failure and

diagnosed end-stagehim with acute renal failure.
began regular dialysis.Plaintiff More than 20 months
September plaintifflater, on 20, 2012, had a conversa-

Tayeb, nephrologist.tion with Dr. Jukaku a Plaintiff
during Tayebthat,testified conversation,that Dr. told

nephrologisthim that he should have been sent to a in
Tayeb2008. Plaintiff testified that Dr. stated:

“The you.doctor should have I kept yousent could have off
dialysis.of yearsYou should have ago.[sic]came here I

prevented youcould being dialysishave from youon and
going kidney failure, youinto full if would [sic]have came

nephrologist earlyto a on.”

Following conversation, 18,that 2013,on March
plaintiff provided prac-Dr. Mishra and Dr. Mishra’s

presenttice with a notice of intent to sue. The case
Septemberwas then 17,filed on 2013. Relevant to

appeal, summary disposi-this defendants moved for
2.116(C)(7)pursuant (10), arguingtion to MCR and

that the claim was time-barred under the statute of
agreedlimitations. The trial court with defendants

plaintiffand concluded that should have discovered
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Therefore,January 3, 2011. the trial courthis claim on
insummary favor of defendantsgranted disposition

2.116(C)(7), finding plaintiffsto MCR thatpursuant
by the statute of limitations.claim was barred

majority’swith the conclu­respectfully disagreeI
have discovered his claimplaintiffsion that should not

20,Tayeb Septemberhe talked with Dr. on 2012.until
fellundisputed plaintiffs complaintIt is that outside

of limitations set forth ingeneral two-year periodthe
600.5805(6). Instead, asserts that theplaintiffMCL

“discovery periodsix-month rule” of limita­alternate
600.5838a(2) applytions set forth in MCL should to his

in vMichigan Supreme Solowyclaims. The Court
214, 222;454 Mich 561 NW2dHosp Corp,Oakwood

(1997), that “the need not knowexplained plaintiff843
claim, likelyfor certain that he had a or even know of a

begin.”the six-month would In­periodclaim before
stead, plaintiff merely possiblethe needs to know of a

requireaction. Id. The rule does not a plaintiffcause of
a cause inprove everyto be able to element of of action

begin running.order for the limitations to Id. atperiod
“In thisexplained, applying224. The Court flexible

totalityshould consider the of infor­approach, courts
mation available to the his ownplaintiff, including

of discomfort andphysical appearance,observations
familiarity through experi­his with the condition past

otherwise, physician’s explanationsence or and his of
atpossible diagnosescauses or of his condition.” Id.

thatSupreme explained “[t]he227. Our Court has also
discovery injury,rule to the of an notdiscovery applies

to the of a later realized of thediscovery consequence
Laboratories, 1, 18;injury.” Moll vAbbott 444 Mich 506

(1993). Additionally, “[t]his816 Court has heldNW2d
discoverythat the rule does not act to hold a matter in

indefinitely while a seeksabeyance plaintiff profes­
asional assistance to determine the existence of
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v Mercyclaim.” Turner &Hosps Health Servs De­of
troit, (1995).App 345, 353;210 Mich 533 NW2d 365

Plaintiff admits that he was aware Dr.that Mishra
kidneyswas testing his and that Dr. neverMishra said

anything wrong.was He testified in his deposition that
2008,in Dr. Mishra told him that his “kidneys [were] a

little bit elevated but not to the point where there was
.”anything worry 2009,to about. . . In Dr. Mishra

an plaintiffsordered ultrasound test for kidneys, and
Dr. Mishra informed plaintiff that the ultrasound

kidneysindicated plaintiffsthat were On“fine.” Janu-
3,ary 2011, plaintiffwhen became aware of this

diagnosis was sothat toplainly contradictory every-
thing Dr. upMishra had said until point,that he

withbecame sufficient“equipped pro-information to
Moll,tect See Therefore,[his] claim.” 444 Mich at 24.

the period expiredlimitations six aftermonths this
date. See id.

Plaintiff that he notargues was able to make the
connection the diagnosisbetween new and Dr. Mish-

alleged Septemberra’s untilnegligence 20, 2012. The
Michigan stated, however,Court hasSupreme that
this is necessary:connection not “The cause‘possible of

requireaction’ standard does plaintiffnot that the
know ininjury.that the . . fact likelywas or even

by allegedcaused the Solowy,[doctor’s] omissions.”
Further,454 Mich at 224. this Court has previously

held that diligently“[a] must actplaintiff to discover a
cause action andpossible simplyof ‘cannot sit back and

wait for to [him]others’ inform of its existence.”
(citation omitted).Turner, 210 Mich atApp 353 Con-

sidering this, it is plain plaintiffthat should have
3,potentialdiscovered his claim on January 2011.

Therefore, periodthe inof limitations MCL
600.5838a(2) expired 3,six Januarymonths after 2011.



App [AugMich 621640 316
byOpinionDissenting Jansen, J.

18,Marchintent was delivered onPlaintiffs notice of
2013, after the six-month limitationswhich was well

expired.period
majority failedthat toThe concludes defendants

plaintiff thatshould have known hedemonstrate that
possible malpractice whenof action for hehad a cause

pointsJanuary majorityhospitalized 2011.in Thewas
plaintiffdid not thatthe fact that Dr. Mishra informto

kidney plaintiffand that did not havehe had disease
majorityreports. Theto his or labaccess records
previousplaintiff athat did not know he hadreasons

history kidney and unaware that hisof disease was
slowlykidney progressing condition,disease was a

an incident.rather than acute
majority’sdisagree thatthe conclusion theI with

progres-plaintiff aunaware that he hadfact that was
kidney demonstrates that he should notsive disease

possible First,known of cause action. thehave a of
majority record in con-relies on evidence outside the
cluding kidney quicklythat can and hasfailure occur

majority re-causes. conducted its ownseveral The
kidneyregarding pathophysiology of failuresearch the

to review to the medical evidenceinand failed limit its
partiesThe not the causes orthe record. did discuss

appeal,kidneyprogression in onof failure their briefs
majority’s pathophysiologyof ofand the discussion the

kidney that re-disease medical conclusionscontains
exper-expert testimonyquire and that theare outside

majority’scontrarymajority. Second,of the to thetise
kidneyplaintiff knewconclusion, that he elevatedhad

performedDr.levels. He knew that Mishra antest also
kidneys, would haveultrasound test on his which

mightpersona to the fact that therealerted reasonable
kidneys. spiteher In ofan issue with his orbe

kidneyplaintiffs levels ultrasoundelevated and the
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plaintiff kidneystest, Dr. Mishra informed that his
nothing worrywere fine and that there was to about.

possiblePlaintiff should have known that he had a
kidneyofcause action when he learned that he had

spitedisease, in of Dr. Mishra’s tostatements the
contrary. kidneyPlaintifPs failure was not a sudden

previous diagnosesevent disconnected to his medical
plaintiffInstead,and treatment. was aware of the fact

monitoring kidneysthat Dr. Mishra was his and that
kidney plaintifflevels,he had elevated and knew that

performed specificallyDr. Mishra an ultrasound test to
kidneys.ensure that there was no issue with his

plaintiff possibleTherefore, should have known of a
kidneyofcause action when he learned that he had

January 3,failure on 2011.
majorityThe reasonable,also that areasons ordi-

nary person would not understand the medical termi-
nology pathophysiology kidneyor the connected with

plaintiffs understandingHowever,diseases. of the
terminology physiologyand of his condition was not
necessary possiblein order him afor to know of cause

Indeed,of action. Dr. Mishra discussed the issue with
plaintiff plaintiff byin terms that could understand
informing plaintiff “kidneythat his number” was a bit

informing nothingelevated, but him that he had to
worry deposition testimonyabout. Plaintiffs reveals

monitoringthat he understood that Dr. Mishra was his
kidneys. Plaintiff was also aware that Dr. Mishra

kidneysanordered ultrasound test his thatfor and Dr.
kidneysMishra concluded that his were fine after

looking Therefore,at the test. this was not a situation
plaintiff presentedin which was with information that

plaintiffInstead,he could not understand. was aware
monitoring kidneysthat Dr. Mishra was his for a

potential problem, but Dr. Mishra reassured him that
there was no issue.
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had actualindicated that hetestimonyPlaintiffs
Dr. Tayebof his claim onceof the existenceknowledge

kidneyhim could have avoided fail-that heinformed
a nephrologistreferred him tophysicianif hisure

600.5838a(2) the courtHowever, requiresMCLearlier.
shoulddiscovered or haveplaintiffwhen ato consider

Plaintiff shouldof his claim.the existencediscovered
of actionof a cause onthe existencehave discovered

2011, to the action3, and he failed commenceJanuary
IAccordingly,date. concludeof thissix monthswithin

bywas barred the limitationsactionplaintiffsthat
600.5838a(2), summary dispositionandin MCLperiod

2.116(C)(7).MCKgranted pursuant toproperlywas
grant-Therefore, I the trial court’s orderwould affirm

in favor of defendants.summary dispositioning


