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enabling creatingsufficient rea­ statute thesite statute is not a offense is unconstitu­
tional, Seuss,to an information where au­son invalidate see United v. 474 F.2dStates

challenged regulation denied,thority (1st Cir.), 928,for the exists 385 412cert. U.S. 93
another statute. Johnson v. United 2751, (1973).in See mayS.Ct. 37 L.Ed.2d 155 It

807, 14States, 806, (9thAlaska 380206 F.2d challengeeven be the case that a to the
1953).Cir. validity regulation mayof a be raised for

appeal adequatethe first time on if an basisAt no time defendants advancebelow did
for appellatedecision is to be found in theproposition that thethe further and distinct

Johnson,record. 206 F.2d 806. But ISeeregula-information was invalid because the
12(b)(2)have found no case in which Ruleprovisocomplytion did not with the in

has been invoked to allow a defendant toregulationsection 3 that a thereunder must
appealraise thefor first time on such fac­unreasonablynot interfere with the food

wholly undevelopedtualfishing and issues as areindustry. Nothing on the face of
Moreover,at stake here. Iregulation givesthe rise have found noto such a claim.

nothing preventThere was whatever to de- case in which the issue of an indictment’s
makingfendants from this claim in the tofailure state an offense has been re­

theydistrict court wished tohad do so. To manded to the district court. This is but
sure, judge mightbe the have overruled pointfurther illustration of the that under

claim, made,such a had it been on one or 12(b)(2) requiringRule issues extensive fac­
ground, including, possibly,another the mis- development maytual not be raised for the

groundtaken applied,that section 1 and appeal.first time proce­on If this sort of
provisothat no such existed in section 1. allowed, litigants onlydure is to be will not
might adoptedBut the court not have this encouraged upbe to save ammunition for

approach. anyWe shall never know. In court,appellatede novo use in the but
event, litigants are not excused from already overburdened will upcourts end
presenting simplymatters in the trial court holding hearings expensedouble at the of

they judgebecause denybelieve the will litigants yetother whose claims have to be
request. Surelytheir if defendants here heard at all.

any regulationhad real belief that the could I would judgmentaffirm the below.
fishing,be shown to interfere with food

they pointwould have made the in their
supportingmotion and extensive brief filed
Theyin the district court. did not. I am

whytherefore at a loss to understand we
permit them to raise the matter at this
juncture. was, indeed,questionThe not

YORK,MALRITE T. V. OF NEW etappellateeven raised in their brief. It first
al., Petitioners,during argumentsurfaced oral before this

court. v.
12(b)(2) not,Citation to Fed.R.Crim.P. is I FEDERAL COMMUNICATIONS

think, adequate explanationan of the COMMISSION, United States
maycourt’s result. An indictment be chal­ America, Respondents.of

lenged appealfor the first time on under 865, 1286, 80-4120,Nos. 1284 to Dockets
12(b)(2)Rule it necessarywhere omits a 80-4160, 80-4202 and 80-4204.

charged,element of the crime see Walker v.
Appeals,United States Court ofStates, (5th Cir.),342 F.2dUnited 22 cert.

Second Circuit.denied, 859, 117,382 U.S. 86 S.Ct. 15
(1965); chargesL.Ed.2d 97 where it a de­ 19,Argued March 1981.

fendant with a crime that does not exist
16,Decided June 1981.statute,under the see United States v.

Meacham, (5th 1980);626 F.2d 503 Cir.
Virgin Greenidge,of Islands v.Government

(3d 1979);600 F.2d 437 Cir. or where the
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McKenna, Jr.,James A. Vernon L. Wil-
kinson, Coll, Lerman,Robert W. Steven A.

Corbett, McKenna,Dennis P. and Wilkinson
Kittner, C.,Washington,& D. submitted a

brief for intervenor American Broadcasting
Companies, Inc.

Roger Wollenberg, Rosenbloom,J. Joel
Becker, Wilmer Pickering,Jonathan and &Horne, Washington, (J.Michael D. C.S.

C.,Washington, George III,Vradenburg,D.Kozinski,Geoffrey Bentley, CovingtonAlex
Olsson, Jr.,Harry City,and R. New YorkMiller, Fields,Burling,& Samuel Miller &

submitted a brief for intervenor CBS Inc.Goodkind, Burt,Arthur B. Koteen & Erwin
Begley,Dennis F. Matthew H.Krasnow, McCor-Popham,G. James J. Jerome C.

mick, Reddy,and Midlen &Shestack, Wadlow, Schnader, Washington, D.R. Clark Har-
C., submitted a brief forrison, Lewis, intervenor The JetSegal Firestone,& Martin E.

Co.,Broadcasting Inc.Stein, Miller,Halpert & Steven A. Lerman
McKenna, Kittner,and Wilkinson & Wash- Scott,Barbara New City,York submitted

C., brief),ington, petitionersD. on the for a brief for intervenor Motion Picture Ass’n
York, Inc.,Malrite T. V. of New and of America.
Co., Inc.,BroadcastingMcGraw-Hill and in- Ferrall, Jr., Elmer,Victor E. Brian C.Inc.,Broadcasting,tervenors Hubbard et Stewart, Jr.,John I. and Moring,Crowell &al., Inc., al.,Broadcasting,Taft et Bahia de C.,Washington, D. submitted a brief forCo., al.,San Francisco Television et Nation- Communications,Omegaintervenor Inc.

Broadcasters, Rapidsal Ass’n of Cedar Tel-
Saylor, Deputy Counsel,David J. Gen.Co., al., Springfieldevision et Television

Washington, (Robert Bruce,D. C. R. Gen.Corp., Co.,and BroadcastingNational Inc.
Counsel, Armstrong,Daniel M. Assoc. Gen.

Scharff, Tauber,J. Laurent Mark J. Jack Counsel, Mago, Jeffrey Kindler,Jane E. B.
Goodman, Sellers,Joseph Pierson,N. M. FCC, Litvack, Atty. Gen.,Sanford M. Asst.

Dowd, Mitchell,Ball & Lee M. Alan L. Grossman,Barry Fein,M. Bruce E. Dept, of
Morrison, Davidson,Tom W. Sidley & Aus- Justice, C.,Washington, brief),D. on the for
tin, Dougherty,Thomas J. Preston R. Pad- respondents Federal Communications Com-
den, Beizer, Harris,Robert A. Steven M. mission and the United States of America.

Schnader, Harrison, Lewis,and Segal &
Fox, Washington, (JamesBrenda L. D. C.C.,Washington, D. submitted a brief for

Effros,StephenH. Ewalt and R. Wash-petitioner IndependentAssociation of Tele-
ington, C., brief),D. on the for intervenorsStations, Inc.,vision and intervenors Field

Ass’n,National Cable Television Inc. andCorp., GaylordCommunications Broadcast-
Community Ass’n,Antenna Television Inc.Co.,ing Metromedia, Inc., and Tribune Co.

Cole, Jr., Cole,John P. Raywidand &
Fitzpatrick,James F. David H. Lloyd, Braverman, C.,Washington, D. submitted a
Garrett, Porter,Robert Alan Arnold & Phil- brief for intervenors Allen’s TV Cable Ser-

ip Hochberg, Sater,Vorys, SeymourR. & vice, Inc., Video,et al. and United Inc.
Pease, Williams, Stanford,Thomas C. and

Briggs, C.,Washington,Williams & D. and KEARSE,Before NEWMAN and Circuit
Hadden, City,Alexander H. New York sub- Judges, METZNER,*and District Judge.

petitionersamitted brief for Commissioner
NEWMAN, Judge:CircuitBaseball, Ass’n,of National Basketball Na-

Hockey League, majortional and National Foot- In a regulatory poli-reversal of its
League. cy,ball the Federal Communications Commis-

* York, sitting by designation.The M. Metzner of the Unit- trict of NewHonorable Charles
ed Dis-States District Court for the Southern
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“Commission”)(“FCC” plaguedhas decided UHF stations have fi-or been withsion
rescinding difficultiesderegulate bycable television nancial due to smallto audiences

revenues,syndicated program stemming partexclu- and low inrelating torules from
reception,signal carriage. compriseinferiorTelevi- their andsivity and distant the

profitableleast sector of the television in-broadcasting programmingand inter-sion
Noll,dustry. R.to See M. Peck & J. McGow-petitioned set aside the FCC’sests have

an, Aspects Regula-Economic of Televisionreimpose regulations,to theorder and
Noll,(1973)tion 79-129 “R. et[hereafterin Onhave been force since 1972.which

aI.”]; BroadcastingRevised TV19, Financial1980 orderstayedwe theNovember
1978, (July 17,FCC Memo No. 30037disposition appeal. Wepending the of the Data —

1980). affiliates,The networks and theirstay petition,the denynow vacate and the
operate primarily range,which in the VHFthereby permitting exclusivitythe dis-and

largestaccount for the audience shares andsignal be repealed.rules totant
majority industryofthe vast revenues and

1.,profits. Noll, supra 3-5,R. et a atSeeI.
16-18; TV BroadcastingRevised Financialbroadcasting industry,The television

1978, supra.Data —viewers,signalstransmitting video free to
net-by mitigatesis the three national television some ofdominated Cable the

works, disadvantages by bywhich contract with local station faced UHF stations
carry programming, making possible improved reception; toaffiliates to network a

subscriber,purchase reception qualitywhich the networks from cable the ofmost of a
addition,producers. signal indistinguishablethere is fromindependent In UHF a

unaffiliated, independent signal. provideswhich But anstations VHF cable addi-are
programming by increasingin the service the numbermost of their tional ofobtain

throughsyndication available tomarket.1 The cable television stations a viewer the
signals geo-systems, importationof local of from distantindustry consists various

signals using relaysgraphicvideo areas microwave orwhich transmit broadcast
orbitingstation homes satellites. Cablefrom a central to individual communications

circuit, choices,sub-by program offeringcoaxial cable. Cable increases viewers’closed
monthly diversity,a basic and andpay greatera fee to receive content time con-scribers

plus portionfee for it diverts ofoptional sequentlyof channels some theset an
cable). viewing local(pay awaychannels audience from broadcastspecial

stations to more distant ones.stations,1,000 broadcastingEach of the
along periodindependent, an an initial in which theoperatesaffiliate or After FCC

by regulatory authorityexerciseelectromagnetic frequency established declined to
thathigh frequency groundstelevision on the itverythe FCC on either over cable

jurisdiction(VHF) high (UHF) chan- have under the Commu-frequencyor ultra did not
Act, Broadcastingrange higher see Frontier Co.producesThe VHF a nicationsnels.

Collier, (1958),viewing signal most 24 F.C.C. 251 reconsidera-quality than UHF for v.
Report inThough avidly sup- tion denied in and Order Docketthe hadviewers. FCC

12443, 403, (1959),a 26 428ported expansion channels as No. F.C.C. thethe of UHF
regulatebegan industryto cableproviding program di- FCC theof increasedmeans

interests, directly Reportin 1966.2 Seeexpression local Second andversity and of

Theorem,bysupplied Compulsory LicensingSyndicated programming, inde­ and the Coase1.
67, (1978).programs 21 J.L. & Econ. 77pendent producers, consists of either

orpreviously on network stationsbroadcast began regulating the2. TheCommission cableprograms.newly produced networkUnlike 1962,indirectlyindustry early whenas itasbroadcasting ofprogramming, simultaneous byrequest permita for a commondenied ainfrequentprograms theis becausesyndicated relays carrytocarrier to install microwavepurchase theallindependent do notstations system.signals cable Carterfor a televisionBesen, Manning & Mitch­programs. Seesame Corp., 32 F.C.C.Mountain Transmission 459Liabilityell, Copyright Television:for Cable aff’d,(1962), (D.C.Cir.),321 cert. de-F.2d 359
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14895, (1971)(“Letter115 of Congress).15233 and Intent” toOrder in Docket Nos.
(1966).15971, Supreme thereafter,The Shortly regulations2 725 the 1972F.C.C.2d

jurisdictionupheld emergedCourt the FCC’s over industry-widefrom an Consensus
v.in Southwestern Ca- Agreementcable United States negotiated by the White House

157, 178, 1994,Co., 88 S.Ct.ble 392 U.S. industryand the affected interests —broad-
(1968),2005,20 1001 insofar as theL.Ed.2d casters, operators, programcable and pro-
wereregulations “reasonably an-particular owners).(copyrightducers Cable Televi-

cillary” performanceto the Commission’s of Order,Reportsion 36and F.C.C.2d 143
statutory regulations1966its duties. These (1972). Though 1972the rules eased the

regulationclose ofinitiated to a decade that permitted1966 restrictions and limited ca-
fairlycan be as hostile to thedescribed broadcastingexpansion,ble interests were

growth industry,of the cable as the FCC strongly protected. Reportstill The and
sought protect,to the name ofin localism appeal,thischallenged ReportOrder on and

program positionthediversity,and of exist- 21284,20988 79Order in Docket Nos. and
and, particularly, theing broadcasters (1980) “Report663F.C.C.2d and[hereafter

struggling UHF stations. See Besen & Order”], regu-abolishes the core of the 1972
Crandall, DeregulationThe of Cable Televi- latory repealingbystructure the two main
sion, Contemp.Prob. (1981);44 Law & 77 protection,methods of the dis-broadcasterRoss, RegulationChazen & Federal of Cable signal syndicatedtant carriage pro-andHand,Television: The Visible 83 Harv.L. gram exclusivity restrictions on cable re-(1970). severelyRev. 1820 These rules re-

transmissions.expansion ofstricted the cable television
rules,The signaldistant 47 C.F.R.by permitting operatorsservices cable in

76.59(b)-(e), 76.61(b)-(f), andtop §§ 76.63importthe 100 sig-markets to distant
(1980), signalsonly showing limit the number of fromevidentiarynals after in an

hearing public systemthat to do so would be in the distant stations that a cable can
subscribers,interest and tonot harmful UHF broadcast varyingtransmit to its the limit

services.3 industryWhile the cable contin- according to size and the ofmarket number
grow spiteued to in the in1960’s of these signalsavailable over-the-air within the

costly operatingrestrictions and other re- systemsmarket. While requiredcable are
quirements, mandatory programsuch as carry (definedto all local stations as within
origination, access, capacity,channel and system’s35 of community),miles the cable

equipment regulations,other it entered the signalsthe number theyof distant that can
industry, relegated primar-1970’sas a small carry topis limited as follows: in the 50

ily to rural areas smalland communities markets, systemscable can make available
large part policies.in thedue to FCC’s a indepen-total of 3 network stations and 3

79,Crandall, supraBesen & at 93. dents; markets,in the 50 3second networks
markets,1971, independents;and 2 in thebeganIn late smallerthe Commission to

independent;3 networksconsider relaxation the cable television and 1 2of “bonus”
regulations. Proposals independent signals can be majorSee Commission for carried in

Television,Regulation signals31of Cable F.C.C.2d markets where local fill the allotted

442,nied, 951, 21284,Making11375 U.S. 84 S.Ct. L.Ed.2d 312 Rule in Nos.Docket 20988 and
(1963). 1004,granting (1979).The Commission held that the 71 F.C.C.2d 1011 About one-third
permit, though system’simproving the cable of all television households have access to ca-

subscribers, public service,service was into its not the perble and about 19 cent of all televi-
adverselyinterest because it would affect the sion households subscribe. Id. at 1013-14.

operationeconomic a localof broadcast sta- The ahouseholds for which cable isconnection
tion. primarilyavailable are located outside of the

major metropolitan Reportmarkets. in Docket
There are about 200 television markets in 21284,3. the InquiryNo. into the Economic Relation-

Eighty-six per ap-United cent ofStates. the ship BroadcastingBetween Television and Ca-
proximately television74 million households Television, 632, (1979)ble 71 F.C.C.2d 664-65

markets; pertopare located in 33the 100 cent Inquiry Report”].[hereafter “Economic
top Proposedare in the 10 markets. Notice of
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6 operatorslargest Cable are al-number markets.5By limiting thecomplement.cable
signalstolessen lowed substitute other distantsought tosignals, the FCCdistantof

they programawhen have to delete underon the audienceimpactadversepotential
stations, has rules.policy which theseaof localshares

attrac-lessening theofadditional effectthe These 1972 rules were fashioned in the
potential subscribers.4toof cabletiveness continuing policyof a debate as tocontext

rules, operators copy-cable should faceexclusivity whetherprogramsyndicatedThe
they retrans-,47 (1980), liability programstherightauthorize for§§C.F.R. 76.151-76.161

Congress’station, Prior topur-which has to subscribers.television mittedlocala
1976,lawscopyrightthe in thepro- revision ofrights to aexclusive exhibitionchased

thatconsistentlyhad heldsystem Supreme Courta local cablegram, to demand that
thesystems were not liable undersignals, cableprogram from distantdelete that

copyrightedusecopyright laws for their ofwasor the television stationwhether not
owner’sprogramsto without theshowing, planningor ever broadcastsimultaneously

holders, Corp. v.Copyright Teleprompterin Columbiashow, consent.program.the
Inc., 394,broadcasters, Broadcasting 415 94protected System, U.S.are alsotoaddition

1129, (1974);41539 L.Ed.2d Fort-require ofrules can deletion S.Ct.by the and
Television,Corp.nightlyThe v. United Artistssystems.cableprograms fromtheir

Inc., 390, 2084, L.Ed.2dprotection var- 392 U.S. 88 S.Ct. 20of thisand durationextent
size, (1968). rulings,oftype, As a result theseaccording program 1176to marketies

spentpro- broadcasting industrythe bil-showing, greatestwith whiletime of theand
pro-purchaseandin the lions of dollars to createafforded to stations locatedtection

subscribing year. Only systems topmajor to in the 100marketsfor oneof the reasons4. One
subjectprogramming. to rules.are theseis the to morecable access

is,rate,Consequently penetration thethe that Though comprehensiveless in cover-much
subscribingper of thosecent of households pro-age, exclusivity exist forrules network

system, the num-access varies withwith to the gramming. Duplication program-of network
signals imported. stu-Several economicber of prohibited respectming is with to simultaneous

sig-the value of additional (1980).dies have estimated showings. §§47 C.F.R. 76.92-76.99
viewers, and, general, thatin concludenals to program protection isThe duration of network

independent signalscarriage in-of syndicated programsfour distant more limited than that for
by averagepenetration rates ancreases cable part of distribu-in due to the different methods

points.percentage9 See Economic programs,of at least tion. Unlike which arenetwork
Report, supra,Inquiry For virtually71 at 670.F.C.C.2d at the on all affili-shown same time

see, g.,specific air,they exceptionse. RiverCharlescalculations the withates as come over
Associates, Inc., Analysis DemandAn of the involvein time zones thatfor stations different

al„Noll,(1973); syndicatedR. et retaping, programsfor 47 programCable Television are
supra scheduled,separatelyat 277-78. diverse timesshown at

purchasing independentby station.each
markets, Moreover, may carrysystemsexample, top not moreat the cablethe 505. For in

station, signals,operators which therequest three reducesof a must than networklocal cable
pro-duplicationsyndicated programs possibility of affiliateof localall exclusivedelete under

station, they carrygramming,requesting can several in-whereasto theexhibition contract
dependent signals,regardless program the likeli-which increasesscheduledof when the is

syndicated being duplicated.station, programshowing program ahood offor on the local and
rules,nonduplicationcopyright request asas wellone The networkowners can deletion for

blackingrequiringyear syndicated pro- livethe out of certainthe rulesafter the first sale of
(1980),sports programs,gram, rights are§47 76.67even station the to C.F.R.if no local has
challengedmarkets, by Report and Ordernot altered theit. In the second 50 distantexhibit

though petitionerssyndicated programs appeal, ofCommissionerneed deleted if onnot be
Baseball, League,prime requesting NationalNational Footballin time unless thebroadcast

Association, Hockeyplanning program and Nationalto Basketballlocal station is also air the
time, exclusivity expire League,prime rights and American Broadcast-at intervenorsin and

Inc., BroadcastingCompanies,ingspecified periods and Jetor on the occurrence oftime
Inc.,events, Company, repealspecified depending that of the dis-contendon of thethe nature

exclusivitysignal syndicatedsyndicated willprogram, g., rulestant ande. first-run series and
years of andprotected the the networkfilms for while decrease effectivenessfeature are two

regulations.only sports programmingprotectedare forreruns of network series
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gramming,6 operatorscable could retrans- maintainingfor its copyright surrogates,
programsmit those operatingat their signalcost syndicatedthe distant and exclusivi-

making any payments program tywithout to Inquiryrules. Notice of in Docket No.
courts,suppliers. Losing 20988,in the broadcast- (1976)61 746 (announcingF.C.C.2d

sought protection theyers FCC from what desirability syndicatedreview of of exclu-
alleged competi- sivity rules);was a situation of “unfair InquiryNotice of in Docket

by systems. 21284,tion” cable The rules (1977)FCC No. 65 (announcingF.C.C.2d 9
restricting operators’ ability carry sweepingcable to review of relationshipeconomic

signalsdistant syndicated programsand between cable and broadcast television in-
served, effect, proxiesin copy- dustries).7as for the inquiriesThese resulted in two
right liability the reportscourts had refused to extensive advocatingstaff elimina-
impose, by restricting systems rules,cable Reportin their tion of the in Docket No.

copyrighted 20988,use of H.R.Rep.No.works. See SyndicatedCable Television Program
1476, 176-77,Cong., reprinted94th 2d Exclusivity Rules,Sess. 71 (1979),F.C.C.2d 951

Cong. 5659,in U.S.Code & Ad.News Report 21284,and in Docket Inquiry[1976] No.
5792-93; Comment, Regulatory Versus into the RelationshipEconomic Between
Property Rights Solutions for the Cable BroadcastingTelevision and Cable Televi-

Problem, 527, sion,Television 69 (1979)Calif.L.Rev. 71 F.C.C.2d 632 “Eco-[hereafter
(1981). Indeed,536-44 the revision of the Inquiry Report”].nomic consideringAfter

pursuantcable television rules in 1972 to several econometric and case studies con-
industry-wide compromisethe was under- cerning impactthe of cable television on

taken with facilitatinga view toward en- local station audiences and future cable
legislationactment imposing copyright rates,of penetration the Commission found

liability operators.on cable Commis- impactSee that the broadcastingon stations
Proposals Regulationsion for of Cable Tele- deregulationfrom the of cable television

vision, 115-16;supra, 31 F.C.C.2d at negligible,Geller would be and that consumers
FCC, 973,v. 610 (D.C.Cir.1979)F.2d 974-75 decidedlywould be better off due to in-

(per curiam). viewing optionscreased greaterfrom the
availability expandedof cable services.however,The changed, 1976,situation in

Congress adopted systemwhen partiala of conjunctionIn with the release of these
copyright liability for cable television reports,with the FCC initiated an informal no-

compulsory licensinga scheme. 17 U.S.C. rulemakingtice-and-comment proceeding to
(1976).111 Copyright§ Under the new eliminate signalthe distant syndicatedand

Act, operators expressly permittedcable are exclusivity Proposedrestrictions. Notice of
to programsretransmit anywithout Makingneed to Rule in Docket Nos. 20988 and

of,obtain negotiate 21284,the consent or license (1979).71 F.C.C.2d 1004 After wide-
directly with, owners,fees copyright spread publicbut in comment and administrative

they payreturn reevaluation,must the pre-owners a Reportit issued the and Or-
fee,royaltyscribed der,based on adoptedthe number of proposalwhich the repealfor

signals systemdistant the carries and its with three dissentingcommissioners in
gross revenues. Ibid. generally part.See Nim- or in rejectedwhole The FCC also a

Copyrightmer (1980).on suggestion§ After of the National8.18[E] Telecommunica-
Congress had resolved the copyright issue andtions Information Administration
by systema compulsoryof licensing, (NTIA) Departmentthe of the United States of
FCC commenced an inquiry imposeinto the need that itCommerce a “retransmission

instance, 1977, 1018;production Noll,6. generally al.,For in total atcosts F.C.C.2d see R. et
supraof the three networks and all television stations at 63-79.

$2,878 million, packagedwere and the cost of
programs, is, expenses purchasingthat the of prompted by7. This reevaluation was further
programs independent producers,from FCC, 980,was supra,Geller v. 610 F.2d at which
$1,482 Proposedmillion. Notice of Rule Mak- required necessitythe FCC to review the of
ing 21284, supra,in Docket Nos. 20988 and 71 retaining syndicated exclusivitythe rules.
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provision establishing compul-if it fer to the thesystemson cablerequirementconsent”
license,signal 111, premisessyndicated thesoryand which§the distanteliminated

exclusivity proposal, “carriageca- . . .upon signalsUnder that ofrules. license the
rules,the of theoperators regulations,need consentwould orpermissibleble under the

theystation beforeoriginating broadcast authorizations of the Federal Communica-
programmingnon-networkcould transmit 111(c)(1).tions Commission.” 17 U.S.C. §

Both the Unitedto their subscribers.8 languagethis im-Petitioners contend that
the Unit-Department of Justice andStates that cannot theplies upsetboth the FCC

theCopyright opposedOfficeed States restrictingexisting framework the amount
contrary Congress’sproposal as toNTIA programming systems carry,of cable can

licensing systemcompulsorymandate of a can adoptand that the Commission rules
Copy-cable under the newfor television conditioning uponcable retransmission re-

Act, adopted view.the FCC theirright and consent, asceipt of broadcaster the NTIA
proposed, compulsorybecause the license

II. permitsonly signals FCCcovers the cable
challenge the Commis­Petitioners tosystems carry pursuantto Commission
Order, among otherReport andsion’s rely passagerules. further on aPetitioners

misconstruingseriously thegrounds, for report Judiciaryin the of the House Com-
Copyright Act and formandate of the 1976 mittee, which thestated that Committee
capricious.being arbitrary We con­and intend “interfere”did not to with FCC

reading Copyrightthat of theclude a fair policy, thatrules or communications and
positionsupports and thatAct the FCC’s copyrightshould read thethe FCC neither

arbitrary norwas neitherthe FCC’s action legislation to on issues such as in-touch
deregulation of thecapricious. theWhile carriage,signal relydistant nor oncreased

poli­industry raises seriouscable television any significant changes theit to enact in
by sharpquestions, divi­cy evidenced the regulationofexisting “delicate balance” in

to the con­sion within the Commission as not theCongresswhere had resolvedareas
Order, theseReportof andclusions the 89,H.R.Rep.No.1476, supra atissue. [1976]
agenciesto thatquestions left theare best Cong. & Ad.News at 5703-04.U.S.Code

created, large part, them.were to resolvein glimmerings legislativethese of in-From
tent, legislativethepetitioners contend that

ActAuthority CopyrighttheFCC Under repeal dis-will not tolerate of thescheme
argument con-Petitioners’ substantive rules,signal exclusivitysyndicatedortant

cerning interpretation reg-itsofthe FCC’s acceptwill a retransmission consentbut
un-ulatory authority over cable television requirement.
(1)two-pronged:isCopyrightder the Act

reject Thoughlicensing system both contentions.compulsory Wethat the Act’s
reg­Congress underlyingwas thethe exist- aware ofpremisedwas on maintenance of

(2) restrictingthe cable transmissionsing regulatory framework and that ulations
adopted licensingadoption compulsoryit theprohibit of a retrans- whenAct does not

recognized legitimacyalso therequirement. system,claims itmission consent These
statutory plan of modifica­passages Act and within the FCCbased on in theare

indicating regulatoryof that structure. Con­legislative history, allegedly tionsits
Copyright Royaltyprovidedwith thegressto the FCC thatCongress’s intention leave

(“Tribunal”), entitythe estab­inter-industry relations Tribunalreadjustfree rein to
royaltythere- to collect and distributeSpecifically, petitioners lishedby regulation.

rule, thoughrequired consentproposal con- limited retransmissionwould haveThe NTIA8.
systems argumentsexpanding not directed to the contentonly their arecablefor new andsent

regulationsystemsexisting rather to the FCC’sgrandfathered such a butofwould haveand
impose requirement gen-ability into a consentthey of eitheron the basiswere builtbecause

appealliability.partial copyright eral.On thisno or
such apetitioners to envisionnot seemdo
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Congress rejected. thefees, readjust statutory royalty expressly Undercould the
proposal operatorsNTIA would becabletheFCC altered either distantrate if the

individuallynegotiateforced to with nu-syndicated programsignal exclusivityor
merous broadcasters and would not be801(b)(2)(B) (C)andrules. 17 U.S.C. §§
guaranteed rights,retransmission a scenar-plain(1976). import of 801 is§The that

Congressio considered unworkable whenFCC, developmentin its ofthe communica-
opting compulsory licensingfor the ar-policy, may thetions increase number of

89,rangement.9 H.R.Rep.No.1476, supra atsignals systems carrydistant that cable can
5704;Cong. & atU.S.Code Ad.News[1976]may syndicatedand eliminate the exclusivi-

Comment, Regulatory Propertysee Versusrules,ty in which event the Tribunal is free
Rights for theSolutions Cable Televisionrespondto with rate increases.
Problem, supra imposingat 550. A rule a

expressed ReportThe views in Housethe consent requirementretransmission would
do not call for a different construction. royaltyalso directly statutoryalter the for-
Though perhaps revealing concern for con- by precipitatingmula an increase in the
gressional etiquette among the several com- paymentslevel of of operatorscable to ob-

jurisdictionoverlappingmittees with over programtain consent for use. Such a rule
matter,regulated subjectthe the comments legislativewould be inconsistent with the

repealdo not the decisionforeclose FCC’s to specificscheme the compensatoryfor both
signal exclusivitythe distant and rules. In appropriateformula and the forum for its

rules,repealing its the has adjustment.FCC heeded the compulsory copy-In an era of
against using right licensing,10Committee’s caution the 1976 we find it difficult to

imagine Congresslegislation itscopyright that intended formulato determine matters
royaltyfor to be onlyfees a minimum sub-Congressthat “did not Theresolve.” FCC

ject alteration, delegatedto FCC since itrepealits regula-did not base of the cable
discretionarybroad theauthority to Tribu-solely upon revision, upontions the but a

nal, FCC, readjustand not the to the ratesreassessment, lightcareful in of all the evi-
regulatory Congressif required.action sodence, gainsthe publicof and losses to the

specifically royaltydid not set the rate forderegulation.interest from
typesother compulsoryof licenses estab-

obligedWhile the Commission is not lished under the new Act. 17See U.S.C.
rules,by preserve existingtothe Act it is (1976) (public broadcasting royalty§ 118

adoptnot free to a new thatone would be Tribunal).rates byset To thathold the
arrangementinconsistent with a basic of compulsory onlylicense formula sets a mini-

legislation.the new Retransmission con­ mum, (subjectand a maximumnot rate to
compulsorysents would undermine licens­ adjustment),Tribunal would undermine the

ing theybecause would nofunction differ­ carefully legislativeestablished arrange-
ently copyright liability,from full which ment.11

experiment Copyright provided9. aThe FCC’s with retransmission 10. The 1976 Act for blan-
approach problem licensingconsent to the bears out ket in several contexts in addition to

Congress’s concerns. In 1968 the FCC sus- (1976)cable See 17 §television. U.S.C. 116
pended hearing process required by (juke boxes); (mechanicalthe its royalties);1966 §id. 115

compliance pro-rules in favor of (publicwith then broadcasting).id. § 118
posed systemsrequiring toprules cable in the
100 tomarkets obtain consent from distant rejection11. Because we find that the FCC’s of

transmitting signals.stations before their No- requirementa transmission consent was based
18397,tice in Docket No. 15 F.C.C.2d 417 proper Act,Copyrighton a construction of the

(1968). experiment virtuallyThis inresulted petitioners’we do not reach further contentions
rights, leadingall denials of retransmission the requirement, prohibited bythat such a if not

period be known as “freeze” onto the cable Act,Copyright permissiblethe would be under
growth. Report,Inquiry supra,See Economic Act,the Communications 47 §U.S.C. 151 et
71 at 651. There would be little dif-F.C.C.2d seq. (1976).

feasibilityference to considerations whetheras
program pro-had to obtained fromconsent be

focus,ducers, Congress’s orwhich was broad-
cast stations.
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(“ABC”)Rulemaking Process contends theof the FCC’s that FCC failed toReview
deregulation uponconsider the effects ofarguments based on theApart from

different groups of viewers.Act, petitioners contend that theCopyright
repeal respondedthe cable tel- The FCC specifically peti-to todeterminationFCC’s

be set aside as tioners’regulations should factual and inevision theoretical assertions
capricious. Report Order,5 thearbitrary articulatingU.S.C. andand clear

judicial rejected,706(2)(A) (1976). scope fullyThe of reasons when it or did not§
use,rulemaking predictions industryof informal under the the economic inreview

assumptionsProcedure Act is circum- studies due to erroneous orAdministrative
Though reviewing modeling g.,to E. Inquiryscribed. a court is be flaws. Economic

Report,“searching inquiry supra, (reject-and its 71 atcareful” in to F.C.C.2d 677-78
ing ofagencythe has certain results Whartonensure that articulated a Econometric
Forecasting studybetween the facts Associates for National“rational connection

made,” Burlington Association of becausethe Broadcasters it usedfound and choice
States,Lines, a formula that biased results toward small-Inc. 371 U.S.Truck v. United

indepéndent stations),168, 239, 245, er Re-156, reasserted in9 L.Ed.2d 20783 S.Ct.
Order, supra,port and 79 F.C.C.2d at 696.(1962), judgmentitsit cannot substitute for

It ancommissioned outside economist toagency.of to Protectthat the Citizens
reanalyze study,the data in his one on402, 416,Volpe,Park v. 401 U.S. 91Overton

relied,reportswhich the FCC’s 1979 after814, 823, (1971).28 L.Ed.2d 136S.Ct.
incorporating industry criticisms hisofReport repealingand the cableThe Order
techniques; unchanged.his results wereregulations yearstelevision followed several

B, Order,Appendix Report supra,and 79thorough study by FCC staff and exten-of
(Rand Note, preparedat forF.C.C.2d 827commentary,public both before andsive

Park). ReportbyFCC R. The and Orderreports findingsof were issued inafter
reports’thus reasserted the conclusion1979studies,Numerous econometric as1979.

unregulatedthat television di-cable wouldexistingas studies of marketswell case
pervert localless than ten cent of stationsystems strictlywhere had been lesscable

audiences, onlya result that would have a“grandfathering” pro-regulated ofbecause
slight broadcasting industryeffect on reve-regulations,12in the were care-visions FCC

supply programming.nues and the of Wereachingfully evaluated in the administra-
findingthat this arbi-cannot conclude waschallenge thetive decision. Petitioners

of-trary capricious.or The Commissioncompileduse of the vast material inFCC’s
explanation policyfor itsfered a rationalirrational,proceeding asthe biased and con-

predictive judgmenton a wellfoundedtending FCC’s conclusion thatthat the
authority. v.within its See FCC WNCNinjuredbroadcasting notstations would be -Guild, -,Listeners U.S. 101 S.Ct.unfounded,deregulation wasfrom cable

1266, (1981).67 521L.Ed.2dfully,that FCC to consider orand the failed
assignedtheprojecting its Nor do we think FCCimpartially, data decision’s

to, overlooked,significance anyorimpact on station finances too littleadverse economic
example, pro- any pertinentsupply. byFor the of the contentions of theprogramand

segmentsleagues industry. indepen­the ofsports claim Commis- the Whilefessional
deregula- profitablethe of dent than net­did not consider effect stations are lesssion

affiliates,programming; indepen- indicatingthesportson work there were datation
charge subject greaterit view- that local tostations with affiliates weredent television

whole, g.,industry thereby ignor- independents,audience diversion e.the as a thaning
162-69,Noll, al.,impact independents; supraR. et at that UHFoning the adverse

stations, independent,Broadcasting Companies, most of which areInc.Americanand

being(1980), inapplicable signals by ca-and 76.99 to transmitted§§47 C.F.R. 76.6512. Under
31,signal systems priorregulations regarding ble to March 1972.distant andthe

respectively,exclusivity,syndicated were made
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The sports programmingcable television in terms ofbenefited from issue was
g., 166,id.improved viewing quality, e. at thoroughly bynot as reviewed the Commis­

independent grand-theand that stations in stagession the preliminaryin of the rule-­
prospered, Economic In-fathered markets making process issues,as other as thesuch

Report, supra,quiry 71 F.C.C.2d at 698-701. stations,independentoneffect because no
pastThough in the the FCC has accorded change primary sports pro­in the means of

stations,special treatment to UHF it is not gram protection, the home broadcast black­
required judgmentto do so in itswhen the rules, (1980),out 47 C.F.R. 76.67 was ever§

disserved;public interest would be the contemplated. However, the Commission
statutory promoteFCC’s directives are to a respond sports leagues’did to the comments

“rapid, efficient” nationwide communica- Reportin leaguesthe and Order. The con­
encouragetions service and to its use in the television, by makingtend that cable avail­

interest,” 151,“public 47 U.S.C. 303§§ gamesable ofmore broadcasts from distant
(1976), specif-neither of awhich commands home,playingcities when a club is at will

industry protectionic anystructure or of gate receipts, leaguedecrease threaten the
particular stations difficultyfrom financial franchises,concept by hurting weaker and

Moreover,evenor failure. the FCC re- ultimately sports programming.lead to less
viewed the ofcircumstances broadcast sta- produceleagues anyBut the did not evi­

allegingtions that filed comments current sportsthatdence the number of broadcasts
injurypotentialor from cable television and by home clubs has been inreduced the

adverselyfound that cable had not affected existing high penetration,areas of cable or
Inquiry Report,those stations. Economic Further,bewould reduced in the future.

supra, 71 F.C.C.2d at 711. The concerns of noted, manyas the FCC variables besides
independent adequatelybroadcasters were availability sports programmingthe of on

by requireconsidered the FCC and did not attendance,gatetelevision influence such
retention of either set of rules. as the weather and the caliber of the home

visitingand It was arbitraryteams. notindependentThe stations further
for the sports pro­FCC to conclude thatgrand­maintain thethat FCC should have
gramming requires special protectionnoexisting syndicated af­programfathered ex­

repealterclusivity signalthe of the distantwas rules.contracts. The FCC not re­
quired uponto suchtake action elimination

Finally, the FCC’s action is not defi­exclusivity propertyof the rules. The of
cient, contends, preciseas ABC for lack ofregulated subjectindustries is to such limi­

impact of repealassessment of the on dis­reasonablyas may imposedtations be in the
groupscrete of viewers. While the FCCinterest,public consequently,and as numer­

demographicdid not conduct detailed stu­recognized, regulationsous courts mayhave
dies of cable and noncable television audi­adopted preexist­be or modifythat abolish
ences, this fact does lessen validitynot theing example,Forinterests. in General Tel­

deregulationof its conclusion that inis theephone Company of the Southwest v. Unit­
public Thoughinterest.States, 846, lower-income fami­(5thed F.2d449 863-64 Cir.

systemlies benefit more from a of free1971), upheldFCC rules requiringwere tel­
television,television than from cable seeephone companies R.to divest their interests

Noll, a/., 25-26,supraet at the expansion ofsystems;in cable rejectingtelevision in a
reasonablygrandfathering claim, cable services was notfound tothe Court stated that

threaten the basic nature of freebuildingthe FCC should not television.be limited to
quo penetra­Given current and cableseeking imposeon the status when a estimatedto

Moreover, profitabilitytionregulatory policy. rates and the of thedecidingin broad­
grandfather castingto existing exclusivity industry,not we do not doubt the rea­

rights, the sonableness theCommission considered evidence of FCC’s conclusion that
indicating rightsexclusivity programmingthat these were on free television will not
rarely substantially changeasserted. or diminish after de-
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intensity preferwith which seeits viewers toIf free television retainsregulation.13
types Spencethere an in-existing programming, then is certain of shows. See &

Owen,welfare and no Programming, Monopolis-in consumercrease overall Television
among groups Welfare,view-inequity Q.J.Econ.ofsignificant Competition 91tic and

those dodecision: whofrom the FCC’s (1977). consequentlyers 103 Free television
substantiallyare unaf-purchase cablenot diversityprogram bylimits its concentra-

viewing thosepatterns,in whilefected their shows,on mass whichtion audience make
do, programming,being payable to forwho advertising shifting pol-In itsworthwhile.

generatedoes not sufficientsome of which icy regulatorytoward a more favorable cli-
television,appeal be on freeto airedmass industry,for the the hasmate cable FCC

responsivemorea service to theirreceive a thatchosen balance of television services
viewing preferences. id. atSee 136.14 diversity, aprogram validshould increase

regulatory goal, see v.FCC FCC NationaladoptingUltimately, the task in rules to
for Broadcasting,Citizens Committee 436appropriate between broad-the mixachieve

775, 795-97, 2096, 2112-13,98 S.Ct. 56U.S.requires determiningand servicescast cable
(1978);697 UnitedL.Ed.2d States v. Mid-inefficiencythea desired tradeoff between

649, 669,Corp.,west Video 406 U.S. 92 S.Ct.pricing cable television andsystemof the of
1871,1860, (1972) (plurality32 L.Ed.2d 390freeinadequacy programmingof underthe

undoubtedlypro- opinion). While there will bemarginalthe cost oftelevision.15 Since
zero, typeof the mass audienceany price more same ofgrams for an extra viewer is

populatingreceiving programmingfor now the nationalby subscriberpaid a cable
well,Though networks on cable channels as thesignals is inefficient.16television

efficient,price unlimited number of cable channels holdstelevision is becausefree
pay pro- possibility specialfor out the best for interestand not viewersadvertisers

programming. As the market shares forpricing does not reflect thegramming, the

FCC, (1954).Office, signal syndi-387 The andInc. v. 567 Stat. distantAs in Home Box13.
denied,), rules,(D.C.Cir.) (per exclusivity9 cert. 434F.2d curiam in the absence of fullcated

829, Ill, (1977) operators,L.Ed.2d 89 copyright liabilityU.S. 98 S.Ct. 54 for cable could
restricting pay(vacating cable show­FCC rules problemsto the involved in thefunction avoid

sportsing program­of feature andcertain film production public goodprivate likeof a televi-
ming), significant evidencethere was no sion, by excluding nonpurchasers, who would

program siphoning.presented of byenjoyto a “free ride”otherwise be able
lettingfreely goodconsuming the and othersonly paysystemAlthough television14. in a of Demsetz,pay it. offor See Private Productionperpays per program(whereby orviewerthe Goods, (1970).29313 J.L. Econ.Public &channel, subscriptionsimply a cableand not

eliminatingdiffer over the effect ofEconomistsfee) effectand the distributionalinstallation
supply programming, andthese rules on the offrom consumers towould be to shift income

consequently, gains publicin welfareon theindustry, systemaunder cablethe television
regulatory policy.pursuingfrom such a Com-broadcastinggain, net-itconsumers and is the

66-67,al.,Noll, supra (pro-pare R. 149et atsegment to increased com-work that loses due
pro-gram supply bewill not affected becauseNoll,independentpetition etstations. R.from

rents,currently and135, receive excessiveal., 173-74, ducerssupra at 182.
cable)may expansionwith ofeven increase

empirical supports theThe of the data15. bulk Owen, Programming,Spenceand & Television
onlyposition deregulationthat will haveFCC’s Welfare,Monopolistic Competition and 91 Q.J.
pro-negligible impactadverse ona broadcast (1977) supply(program willEcon. 103 increase

plausible argumentsgramming, but economic relativelylarger given unlimitedfrom market
be were made both Becausecan and on sides. Besen,capacity cable),of with Man-channel“public good,”is in the nature of atelevision 81,Mitchell, sup-ning supra (programat 85&is, in forthat an increase the amount available producersply programbewill reduced becauseconsumption by not theone viewer does reduce work).valuecannot collect full of theirconsumption byfor otheramount available

viewers, marketplace may producenot thethe terms, price equals marginalIn economic16.Besen,optimal programming. See Man-mix of
generallycompetitive equilibrium.in Seecost83; Samuelson,Mitchell,ning supra As-& at

Nicholson, Theory (2d ed.W. MicroeconomicTheories,Expenditurepects of 40 Rev.Public
1978).Samuelson,(1958); The PureEcon. & Stat. 332

Theory Expenditure, 36 Rev.Econ. &of Public
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uncover,up among propermass audiences are divided the reflects the exercise of rea-
stations, programming pur-will beseveral decisionmaking.soned

largest share,capture the nextchased to petition ReportThe to set aside the and
audiences, al,Noll, suprasee R. etselective is denied.Order

151; Owen,Spence supra, pro-at & and
grams suppliedwill be when revenues ex-

specifiednot aonlyceed cost and when
attained,size isaudience as under the ad-

vertiser-supported system.

The repealCommission’s the distantof
rules,signal exclusivitysyndicatedand af­

widespread participationter industryof all
segments comprehensiveand evaluation of

James andHETHERTON Caroldata, weigh­technical reflects the “rational Hetherton, wife, Appellants,hising competing policies”of Congress intend­
byed to v.agencybe exercised the and to be

by reviewingasustained court.17 See FCC SEARS, COMPANY,ROEBUCK & a
v. National Citizens forCommittee Broad­ corporation, Appellee.YorkNew
casting, 803,supra, 436 at 98U.S. S.Ct. at

No. 80-2126.2116.
ProceedingsBurden of Proof in the Appeals,United States Court of

Third Circuit.Petitioners raise one further conten­
arguetion that Theymerits attention. that 15,Argued Jan. 1981.the impermissiblyFCC theshifted burden

25,Decided June 1981.proof rulemakingof its proceedingin to
seekingpartiesthose regu­retention of the
disagree.lations. We After an extended

inquiry existingthe regu­into effect of the
industrylations and the state of the that

encompassed years investigation,several of
thoroughand consideration vastof the ma­

compiled,terial the FCC concluded that the
existing regulations repealed.should be
Only receivingafter didthat evidence the
FCC ask publicmembers of the who disa­
greed its findingswith produceto data
showing they injured byhow would be de­
regulation it anysince had not evi­found
dence to that effect. Such action did not
reverse proofthe burden of because the

already producedFCC had an overwhelm­
ing supportingmass of evidence elimination

Rather, data,requestof the rules. its for
evincing widespread participa­a desire for

segmentstion from interested ofall the
mightpublic bewho aware of information

agency’s didinquirythat the intensive not

noted, gress’s delegation17. As has the more agency.one commentator of tochoice the
Stewart,agencyquestionthe of choice comes to resem- The Reformation of American Admin-

process, Law,political weighing 1667,ble a claims of com- istrative 88 Harv.L.Rev. 1787
groups, apparentpeting (1975).interest the theless

justification judicial supervisionfor of Con-


