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2012,N.D., Dominguez movedForks, In MarchOmdahl, [¶ 4]GrandV.Thomas
arequestedverdict andto set aside theappellant.andpetitionerfor

argued juryHe the instructionsnew trial.Whelan, Attorney,State’sL.Barbara
Theimproper.jury verdict wereandN.D., appel-andGrafton, respondentfor

motion, the mo­arguingtheState resistedlee, on brief.submitted
2012, the dis­untimely. Aprilwas Intion

motion onDominguez’sdeniedtrict courtSANDSTROM, Justice.
2012, theMayIn districtthe merits.fromDominguez appealsEsteban[¶ 1]

of conviction.judgmentscourt entereddenying applica-hiscourt ordera district
denyingorder hisDominguez appealed theDominguezrelief.post-convictiontion for

trial. This Court heldmotion for a newconviction isattempted murderargues his
untimelya new trial washis motion for§ 12.1-16-N.D.C.C.illegal because

jurisdiction.lackedand the district court01(l)(b), circumstancesmurder under
¶ 6,243,2012 ND 823Dominguez,v.Stateindifference to thean extrememanifesting
his mo­denying753. The orderN.W.2dlife, underly-be thehuman cannotvalue of

vacated, appealand was dis­tion was hisoffense. Weattemptfor aning charge
¶missed. Id. at 8.murder underattemptedconclude

§§ 12.1-16-12.1-06-01 andN.D.C.C. 2012, DominguezIn December[¶ 5]
01(l)(b) offense, be-cognizablenot ais relief, request-applied post-convictionfor

an intent to com-attempt requirescause attempted murder being his conviction for
underlyingof theplete the commission Hegivenand he be a new trial.set aside

this hasmajoritya of Courtcrime and illegal becauseargued his conviction is
circumstancesthat murder underheld 16—01(l)(b),§ murder un-N.D.C.C. 12.1—

to thean extreme indifferencemanifesting anmanifestingcircumstances extremeder
life in an uninten-value of human results life,to the value of humanindifference

and remand.tional death. We reverse cause the death ofrequires the accused
chargedbe as an at-another and cannot

I argued attemptedtempt crime. He also
Dominguez chargedwas with at-[¶ 2] 16—01(l)(b)§murder under N.D.C.C. 12.1—

§§ 12.1-murder under N.D.C.C.tempted murder under cir-is not a crime because
(b)12.1-16-01(l)(a) and ter-and and06-01 an extreme indif-manifestingcumstances

§ The12.1-17-04.rorizing under N.D.C.C. human life is aference to the value of
alleged Dominguez threatenedcomplaint crime, mur-attemptedintent whilegeneral

rifle andNelson with a .22 caliberDavid a intent to kill. Therequires specificder
four times when Nelson ranshot at Nelson responded Dominguez’s applica-toState

away. un-requested summaryand dismissaltion
29-32.1-06(2).§ The2012, StateFebruary juryIn a found der N.D.C.C.[¶ 8]

uponthere was no basis whichattempted arguedmurderDominguez guilty of
post-con-be entitled toDominguezdid not wouldterrorizing. The verdict formand

bepurposerelief and no wouldspecify theyto whether victionrequire jurythe
be-by any proceedings,furtherguilty attemptedof mur­ servedDominguezfound

same issues16—01(l)(a), Dominguez raised these§ in­ causeder under N.D.C.C. 12.1—
murder, for a new trialin his March 2012 motionknowing or undertentional or

a decision on(1)(b), court entered§ murder un­ and the district12.1—16—01N.D.C.C.
arguedid not theissues. The Statemanifesting an extreme thoseder circumstances

process.ofa misuseapplicationlife. constitutedto the value of humanindifference
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2013,In March the district court III[¶ 6]
Dominguez’s application post-denied for Dominguez argues[¶ 9] his conviction

conviction relief. The court ruled a hear- illegalis and must be vacated because
ing necessary onlywas not because the attempted §murder under N.D.C.C. 12.1—

legalissues raised were issues and sum- 16-01(l)(b) is cognizablenot a crime.
mary appropriate.resolution was The Dominguez contends murder under cir-

agreedcourt with the State that Domin- cumstances manifesting an extreme indif-
guez’s argument argu-was identical to his ference to the value of human life cannot

inment his March 2012 motion for a new chargedbe as an attempt crime because it
subsequent appeal,trial and his thebut crime,a generalis intent which does not

dismiss,court denied the State’s motion to kill,require an intent to attemptand re-
stating Supremethe Court held the dis- quires an intent to commit the underlying

jurisdictiontrict court lacked to thedecide crime.
motion on its merits and the State cited no

grounds ignoreother to the merits of the A
Dominguez’sissues raised in application. Dominguez charged[¶ 10] was with at-
Dominguez’sThe court application,denied tempted §§murder under 12.1-N.D.C.C.

concluding attempted murder under cir- 12.1-16-01(l)(a) (b).06-01 and and Sec-
manifestingcumstances an extreme indif- 12.1-06-01(1), N.D.C.C.,tion the criminal

toference the value of human life is an statute,attempt provides:
offense under North Dakota law and Dom- A person guilty if,is of attemptcriminal
inguez’s conviction not anydoes violate acting with the culpabilitykind of other-
laws. crime,requiredwise for commission of a

intentionally engageshe in conductjurisdictionThe district court had[¶ 7]
which, fact,in constitutes a substantialConst, VI, 8,§under N.D. art. and
step toward commission of the crime. A§N.D.C.C. 29-32.1-03. Dominguez’s ap-

step” any“substantial is conduct which4(d).peal timely N.D.R.App.P.is under
stronglyis corroborative of the firmnessjurisdictionThis Court has under N.D.

of the actor’s intent completeto theConst, VI, 6,§§art. 2 and and N.D.C.C.
commission of the crime.§ 29-32.1-14.

The provides:murder statute
murder,person guiltyA is of a class AAII

iffelony, person:the
we[¶ When review a district8] Intentionallya. or knowingly causes

in post-conviction pro­court’s decision a being;the death of another human
ceeding, questions fullyof law are reviewa­ [or]

¶State, 241, 4,Haagble. v. 2012 ND 823
b. Causes the death of another human

reviewingN.W.2d 749. Our standard for a
being under circumstances manifest-

summary applicationdenial of an post-­for
ing extreme indifference to the value

conviction relief is similar to our standard
of human life[.]reviewing appeal summaryfor an from

12.1-16-01(1).§N.D.C.C.judgment. mayId. The district court
summarily dispose applicationof an if interpretationThe of a[¶ 11]

law,there are genuine question fullyno issues of material statute is a of which is
Laib,moving partyfact and the is appeal.entitled to reviewable on State v. 2002

¶judgment 95, 13,as a matter of law. Id. ND 644 N.W.2d 878. look atWe
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willful con­person’stheconsequence ofgive wordsthe statute andlanguage ofthe
¶ 18,Borner, 141,ND2013commonly under­ duct. State v.ordinary, andplain,their

inengagespersonintention 383. Acontrarya 836 N.W.2dmeaning, unlessstood
in the“engagesif he“willfully”specifical­words are conductor theplainly appears

or reck­intentionally, knowingly,§§ and 1-­1-02-02 conductN.D.C.C.ly defined.
¶ 12.1-02-02(l)(e).§ ALaib, enacting“In02-03; lessly.”at 13. N.D.C.C.alsosee

statute, that ... held:majority[t]he of this Courtpresumedit isa
effective.”intended to beis 12.1-16-01(l)(b),entire statute § aN.D.C.C.Under

1-02-38(2). If a statute is§N.D.C.C. cause thenot intend toperson does
mayambiguity, we notfree fromclear and rath-human-being, butof anotherdeath

of the law. N.D.C.C.the letterdisregard consequence of the defen-er death is a
“ in aconstrue statutes§ words,‘[W]e1-02-05. Inwillful conduct. otherdant’s

manner, toconsiderationgivingpractical inresultsindifference murderextreme
purposeand theof the statutesthe context from behavioran unintentional death

” v.enacted.’ Statetheywhich werefor toindifferencemanifesting an extreme
¶ 11,139,Meador, 785 N.W.2dND2010 An individu-of human life....the value

150,Brown, NDv. 2009(quoting State886 particularto achieve aal cannot intend
267).¶ 15, 771 N.W.2d by definition is unintend-offense that its

ed.languagethe plain12] Under[¶
¶ (citations omitted).Borner, Be­at 1812.1-06-01(1), person§ a isof N.D.C.C.

an intentattempt requirescause criminalif, withattempt actingof criminalguilty
underly­of thecomplete the commissiontofor com­requiredculpabilitythe kind of

committed undering crime but murdercrime, intention­personthemission of the
in­manifesting an extremecircumstancesawhich constitutesally in conductengages

life re­to the value of humandifferencethetoward commission ofstepsubstantial
and doesin an unintentional deathsultsspecifically definescrime. The statute

par­intent to commit thatrequirenot an“any which isstep” as conduct“substantial
offense, inconsistency inthere is anticularofof the firmnessstrongly corroborative

underattemptthe of and murderelementscompleteintent to the commis­the actor’s
16—01(l)(b) logical­§ that isN.D.C.C.§ 12.1-06-­the crime.” N.D.C.C.sion of 12.1—

rectifyto consis­ly legally impossibleand01(1). theattemptcommit an offenseTo
inholdingwith the Borner.tentin con­intentionally engageaccused must

firmnessof thestronglyduct corroborative history oflegislativeThe14][¶
the com­completeintent toof the actor’s interpre­attempt supportsstatute ourthe

underlying crime. Themission of the The criminal at­tation of the statutes.
re­language attemptof the statuteplain 12.1-06-01,statute, § wastempt N.D.C.C.

accused have an intent toquires that the Legislature’sthe 1973partenacted as of
underlyingthe commission of thecomplete criminal law. 1973of substantiverevision

crime. 116, § 12.1-­ch. 6. SectionN.D. Sess. Laws
N.D.C.C., §06-01, on 1001 ofwas basedmajority has heldA of this Court[¶ 13]

SeeFederal Criminal Code.proposedcircumstances themurder committed under
the North Dakota Crimi­to the A Hornbook tomanifesting an extreme indifference

(1974).Code, 639, 681N.D. L.Rev.a intent nal 50generalvalue of human life is
12.1-06-01(1)§languageact The of N.D.C.C.personnot arequirecrime and does

in therather, language usedkill; the as thedeath is samespecificwith intent to
attemptFederal Criminal Codeproposedthe offense is aand the commission of
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(1970).the Na­ Murder un­ReportSee Final Laws 354 committedprovision. of
Federalon der manifestingtional circumstances anCommission extremeReform of

(1971).1001,§ Be­ life,Laws at 67 theindifference to value of humanCriminal like
statuteattempt homicide,North Dakotacause the negligent results in an uninten­

vary inafter and does notwas modeled death,tional and the fact that death result­
Federalproposedfrom thesubstance party’sed willfulturned the conduct into

“ ‘we areattempt provision,Criminal Code murder; perform­the offense of the mere
by both the com­guided drafter’s official ance of willful anthe conduct was not

Criminalproposedto the Federalments Borner,attempt to commit murder. See
”history’the legislativeand relevantCode ¶ 18,141,2013 ND 836 N.W.2d 383.

are ofquestionwhen we confronted with a
majority of other jurisdictionsA[¶ 16]Borner,interpretation. 2013statutory

confronted with this issue have heldalso141, ¶ 10, (quotingND 836 N.W.2d 383
requiresthat an intentattempt to com­¶ 9,Knowels, 62, 643State v. 2002 ND

plete underlyingthe commission of the20).N.W.2d
theoffense or to attain result of the under­

proposedThe Federal15][¶ lying and that the at­offense offense of
Working Papers discuss theCriminal Code tempted murder under circumstances

that there be an intent torequirement extrememanifesting an indifference to the
an at­underlyingthe crime forcommit See,value of life doeshuman not exist.

offense, andtempt state: 623,187e.g., Curry,State v. Ariz. 931 P.2d
in the notion of is theImplicit attempt 1133, (Ariz.Ct.App.1996);1137 State v.

that whatever the isrequirement person Shannon, 425, 649,258 Kan. 905 P.2d 652-­
ofbeingis done with thedoing purpose (1995); Johnson, 364,53 v.State 103 N.M.

committing a crime. FederalPresent 1174, 1177-79707 P.2d (N.M.Ct.App.1985);
sec-recognizes Proposedcase law this. Smith, 270,v. 21 Or.App.State 534 P.2d

requirement explic-tion 1001 makes this 1180, (1975); Vigil,1184-85 State v. 842
be in-by requiringit that the conduct (Utah843, 1992);P.2d 848 State v. Dun­

tentionally engaged in but otherwise bar, 587, 1360,117 817 P.2d 1363Wash.2d
theculpability requiredwith the for of- (1991). majority consideringofA courts

fense. attemptedtypesother of murder have also
attemptedheld of re-the offense murder

require-be thatIt should noted the to killquires an intent and the offense
of intentional for thement conduct is if the underlyingdoes not exist murder

attemptofpurpose excluding from the require a tospecificoffense does not intent
the a crimeattemptarea to commit See, State, 415,v.e.g.,kill. Huitt 678 P.2d

result, in-the even notthoughwhere (Alaska v.Ct.App.1984);418-20 State
tended, is an element of the crime. An Luke, 294, 795,1 801134 Idaho P.3d

The factexample negligentis homicide. Howard,(2000); 206, 212State v. 405 A.2d
has thethat death resulted has turned (Maine 1979); Dahlstrom,State v. 276

act merenegligent into a crime. The (1967);301, 53,Minn. 150 N.W.2d 58-59
negligentof the act is notperformance State, 950,251,v. 95 Nev. 592 P.2dRamos

attemptan to commit homi-negligent (1979); Coble, 448,v.951 State 351 N.C.
cide, though have re-even death could 45, (2000);527 47-48S.E.2d Common-
sulted. 39,Pa.Super.310 456Griffin,wealth v.

(1983);171,Working Lyerla,177-78 State v.PapersI the National Com- A.2dof
908, (S.D.1988);on 424 912-13 StateFederal N.W.2dmission CriminalReform of
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“mani-extreme as to888, Recklessness so890-92S.W.2dKimbrough, 924v.
life”State, to humanfest extreme indifference(Tenn.1996); 675Flanagan v.

extreme reck-felony.a Suchis made734, (Tex.Crim.App.1982);741-42S.W.2d
by reckless-be indicatedLaFave, lessness wouldSubstantiveWayne2 R.alsosee

(2d of per-of a number11.3(a), ly risking the lives§ 212-13atLawCriminal
crowd,aaimlessly intoed.2003). shootingsons—

damaging airplane.anexample,for orMoreover, when the entire[¶ 17]
manifest, least, moralgrossatSuch actswhole,considered as astatutory isscheme

indicatedOr it would beimpairment.In inter­our decision.it is consistent with
ahighcreates soby behavior whichstatute, pro­relatedinterpretwepreting a

fora death thatperson’sofprobabilitygiveandto harmonizetogethervisions
propertheordinary, peoplereasonableN.D.C.C.provision.to eachmeaning

in-personthat theinference would be1-02-38(2). 12.1-­§§ Section1-02-07 and
or knew itconsequencethetended17-03, N.D.C.C., for the offenseprovides

inwho shoots thewould follow. Onestates, “Aendangerment, andof reckless
misses,personof another butdirectionan offense if he createsguilty ofperson is

explosive deviceor mails to him anbodily injuryrisk of seriousa substantial
off, ofgo guiltywould bewhich fails toThe offense is a classor death to another.

attemptedif notendangerment,recklessmanifest hisfelony if the circumstancesC
guiltywould bemurder. The defendantto the value of humanextreme indifference

felony, higherand not theof a Class Cscheme, astatutory per­thelife.” Under
crime, killof intent to isif evidenceifendangermentof recklessguiltyson is
lacking.seriousa substantial risk ofhe creates

the National Com-Working PapersII ofdeath to another underbodily injury or
Federal Criminalmission on ofReforman extreme in­manifestingcircumstances

(1970).Laws 836life, but ato the value of humandifference
statutoryourpersonThe is Under[¶ 19]does not result.death

however, scheme, ap­is themurder, endangermentrecklesswhen he causesguilty of
person’swhen a conductpropriatethe same cir­ offensethe of another underdeath

indifference to hu­manifests an extremeCausing the death of anothercumstances.
no evidence of anof murder under N.D.C.C. man life and there isis an element

16—01(l)(b), there is evidence ofis intent to kill. When§ and the individual12.1—
kill, convictedpersonto a can beendangerment, not at­ an intentguilty of reckless

murder, attempted murder under N.D.C.C.when the same act does oftempted
12.1-16-01(l)(a)§§ for at­is 12.1-06-01 andof another and therenot cause the death

intentionallyortempting knowinglytokill.no intent to
being.humanthe death of anothercauselegislative history for theThe[¶ 18]

Domin-The district court deniedsupportsstatuteendangerment [¶ 20]reckless
12.1-17-03, ruling an accused canguez’s application,Sectioninterpretation.this

murder underN.D.C.C, attemptedbe convicted ofon the reckless endan-is based
16—01(l)(b)§ and Domin-proposedof the Federal N.D.C.C.germent provision 12.1—

by law.is authorizedguez’sthe Interim convictionSee MinutesCriminal Code. of
”Comm, Castro,11-12, 657 P.2d 932Judiciary (May Citing People“B 52 v.on

(Colo.1983),1972). relied on Coloradothe courtFederal CriminalproposedThe
murderattempteddeterminethe reckless case law toWorking Papers discussCode

circumstances manifest-committed underprovision and state:endangerment
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conduct,ing an extreme indifference to the value of al the defendant’s assertion that
life a cognizablehuman is offense. In the attemptedcrime of extreme indiffer-

Castro, 938, Supremeat the Colorado ence murder requires an intent to commit
recognized the offense of attemptedCourt an unintentional act is legalwithout foun-

murder committed under circumstances dation.” Id.
manifesting an extreme indifference to the

North[¶ 21] Dakota’s murder statutevalue of human life. At the time that
significantlyis different from the Coloradodecided, attemptCastro was the Colorado

Furthermore,statute. the incourt Castroverystatute was similar to the North Da-
did not interpret attemptthe statute andattemptkota statute. Id. at 937. The
decide requireswhether it there be anColorado murder statute was significantly
intent to complete the commission of thedifferent from provision,the North Dakota
underlying offense. Colorado has also rec-however, and murder committed under cir-
ognized onlyit “is the explicitlystate tocumstances manifesting an extreme indif-
recognize crime,attemptthis and that theference to the value of human life required
concept attemptingof to commit a homi-“(1)followingthe elements: under circum-

throughcide extreme indifference or reck-manifestingstances extreme indifference
‘largelylessness is by legaldisfavored(2)life;to the value of human ‘intentional-

scholars and almost ... universally reject-ly’ engaging in conduct that acreates ” Rubio,ed in PeopleAmerican law.’ v. 222another; (3)grave risk of death to and
355,P.3d 358 (Colo.Ct.App.2009) (quotingthereby causing the death of another.” Id.

Cahill,Michael T. Attempt, Recklesssaid,The court in culpabilityCastro “The
Homicide, Designand the Criminalofacting ‘intentionally’element of was de-
Law, 879,78 U. Colo. L.Rev. 879-84fined to not only objectinclude a conscious
(2007)). We are not persuaded by thealso,particularto cause a result but as
reasoning of the Castro decision.here,important objecta conscious to en-

gage in particular conduct.” Id. at 938. We attempt[¶ 22] conclude is
law,Under Colorado murder under cir- crime,a specific requiringintent an intent

manifestingcumstances an extreme indif- underlyingto commit the Tooffense. be
ference to the value of human life not ais guilty murder,attemptedof the State
specific requireintent offense and does not provemust the accused had an intent to

kill,an intent to requiresbut the statute kill. Murder under circum­committed
intentionallythe defendant inengage con- manifestingstances an extreme indiffer­

duct creating gravea risk of death to ence to the value of human life results in
Supremeanother. Id. The Colorado Court Therefore,an unintentional death. we

interpret languagedid not the of the at- murder,attemptedhold under N.D.C.C.statute,tempt “quitebut said it was obvi- 12.1-16-01(l)(b),§§ 12.1-06-01 and is not
statutorythat ingredientsous the of at-

cognizablea offense.
tempted postulate logicalmurder do not a

legal inconsistency byor in-requiring an
Btent to inengage an unintentional act.

personA[¶The crime of convicted of and23]extreme indifference murder
maysentenced for a crime apply post-­an forrequires intentional state of mind with

respect proscribed upon groundto conviction relief the thatconduct.” Id. The
held,Court further wasunderly-“Because the conviction obtained or the sen­“[t]he

ing imposedoffense of extreme indifference tence was in violation of themurder laws
entails intentional rather than unintention- or the Constitution of the States orUnited
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(the(2001) incar-continuedconviction andNorth Dako-oflaws or Constitutionof the
29-32.1-01(l)(a). defendant, on con-basedceration of the§N.D.C.C.ta[.]”

pro-notdoesthat the state statuteductcharged withDominguez was[¶ 24]
It is nothibit, process).violates dueattemptedoninstructedjury wasand the

clear, however, jury foundwhether the§§ and12.1-06-01under N.D.C.C.murder
intentionalguilty attemptedofDominguez(b).16—01(l)(a) juryThe instruc-and12.1—

cir-underattemptedmurder or murdertorequiredthe State wasstated thattions
indif-manifesting an extremecumstancesa rea-beyondfollowing elementsprove the

human life. Dom-the value ofference toattemptedthe murderdoubt forsonable
a rifle atfiringaccused ofinguez wasoffense:

runningas Nelson wasNelson four times4, 2011, inAugustOn or about1.
there was evidenceaway from him. IfDakota, the De-County, NorthWalsh

Dominguezthatduring the trialpresentedfendant, Dominguez;F.Esteban
kill, havejurythe couldhad an intent tointentionally knowinglyor to2. Acted

mur-attemptedofDominguez guiltyfoundbeing,humanof anothercause the death
§§ 12.1-06-01 andunder N.D.C.C.derNelson; willfully underor actedDavid

12.1-16-01(l)(a).in-manifesting extremecircumstances
life;of humanto the valuedifference cases,corpusIn federal habeas[¶ 26]

and has heldSupremeStates Courtthe United
defendant, F. Domin-The Esteban3. asidedoes not have to be seta conviction

in conductintentionally engagedguez, onautomatically juryif the is instructed
stepa to-which constituted substantial one of theguilttheories of andmultiple

another hu-causing the death ofwards Pulido,v.Hedgpeththeories is invalid.
being,man David Nelson. 57, 61, 530,129 172 L.Ed.2d555 U.S. S.Ct.

instructions, (2008).jurythe could allthose has held notUnder 388 This Court
attempt-Dominguez guilty of re-requirehave found errors automaticconstitutional

circumstances versal; rather,commit murder undering proveto thethe State must
indifference to themanifesting an extreme reasonablebeyondharmless aerror was

jury State, 9,human life. The instructionsvalue of NDv. 2001doubt. See Clark
jury ¶the of the lawcorrectly State,not advise 576;did 15, 2000N.W.2d Hill v.621

jury ¶to find Domin-would allow the 23,and 143,ND 615 N.W.2d 135.
that does not exist.guez guilty of a crime

any argu-partyNeither made[¶ 27]only required jurythe toThe verdict form
in casewhether the error thisment about

guiltyor not ofDominguez guiltyfind
We reverse the districtwas harmless.murder, specifyingwithoutattempted

ap-denying Dominguez’scourt’s decision
Dominguezfound actedjurywhether the

relief, and weplication post-convictionfortheyintentionally or whetherknowinglyor
the court to determineremand for district

willfully under circum-found he acted
or wheth-the error was harmlesswhetherindiffer-manifesting an extremestances

entitled to relief.Dominguezer is
the value of human life.ence to

jury DominguezIf the found[¶ 25]
IVunderattemptedof murderguilty

16—01(l)(b), court or-We the district§ his conviction reverse[¶ 28]N.D.C.C. 12.1—
application fordenying Dominguez’sthe state and federal Consti- derwould violate

relief,225, remand forWhite, and wepost-convictiontutions. See Fiore v. 531 U.S.
opinion.with this228-29, 712, consistentproceedings148 L.Ed.2d 629121 S.Ct.
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