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Opinion

law,ARABIAN, J. of frequentlycommon was “the offensebarratryAt
Blackstone,(4 Commentariesand suits andexciting stirring up quarrels”

the crime134) A version ofstatutoryand was as a misdemeanor.punished
thebecause ofit is seldomtoday, although prosecuted, perhapssurvives

“excited” at least threethat the show the defendantproofrequirement
(Pen.annoy.”intent vex andsuits “with a or malicious togroundless corrupt

Code, 158, 159.)§§

solicitation, aonly,The modern law is notbarratry,successor of common
but is alsoagents,misdemeanor when the use ofaccomplished through

in toreview this casesubject to the State Bar. Wediscipline by granted
thein action suemayconsider whether a defendant an civilimpending

“solic-they wrongfullyfor the on the thatattorneys opposing party ground
not onlyited” the him. We conclude that thislitigation against proceeding

courts, that,butundermines the established of access to thepolicy allowing



1191

solicita-attorneyredress ofremedies for theof otheravailabilitythegiven
tion, maintainable.suit is notretaliatorythis

I

commenceintention toof a “notice ofaction outgrowsThe present
1989, The28, Green.Rubin Normabyto Geraldmailed on Augustaction”

450 Santhe approximatelybehalf of all ofnotice was onpurportedly
Park, a parkMobilehomeVillageof CedarBernardino residentsCounty

resident,notice, Green, Cedar VillageIn herself aherco-owned Rubin.by
aand soughtthe parkin the ofoperationenumerated 23 defectsalleged

and federal law.of remedies under Californiavariety

letter, meettoofferingGreen’son his behalf toattorney repliedRubin’s
reach aand to“attemptto discuss the grievanceswith a residentspark group

hadthat GreenThe went on to assertmutually satisfactory replyresolution.”
“in theVillageof Cedar“made statements to various residents”threatening

Itlaw firm.attorneys’an for hersoliciting agentof clients” asprocess
such conductGreen that Rubin would “not tolerateby warningconcluded

toinjuryin event of loss oranyand will seek thecompensationappropriate
andwith his tenantsMr. Rubin’s contractual and business relationship

letter, contesting manyGreen’s to Rubin’semployees.” attorneys responded
of their clients’a desire to discuss a resolutionindicatingof its assertions but

grievances.

filedfirm’s Rubinresponse,a week after the lawApproximately receiving
Rubin’sin Green and the law firm.againstthis action the court bothsuperior

claims, thewhich was thatverified several tort the ofalleged gistcomplaint
in anticipatedas clientsdefendants had solicited Cedar residentsVillage

conditions, in Rubin’sinterferingagainst therebyRubin overlitigation park
withcontractual relations them.

that, firm hadthe lawagent,The with Green as theircomplaint alleged
economic and business“embarked on a malicious effort to harm [Rubin’s]

residents, utilizingstanding by Village]stirring up animosity among [Cedar
residents,fear, thecommunicatingand andagainstintimidation coercion

atunjustlyfalse of frivolous as a means topromise litigation profit [Rubin’s]
relief enjoin-The well asexpense.” sought damages equitableascomplaint

toVillageat Cedar ...ing solicitingdefendants from “non-client residents
Cedarconcerningbecome law on matterlegal anyclients of firm][the

Meanwhile, 7,1989, Green and over 120 other. . . .” on DecemberVillage
firm, filed thedefendant lawbyresidents of Cedar theVillage, represented

Rubin, toin to a failureallegingaction noticed Green’s letter of 28August
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restraints on thethe and the ofimposition illegalmaintainadequately park
the owners.1bysale of mobilehomes park

reliefdenied for interim equitableAfter the court hissuperior application
withrefused a that the failure-to-maintain suit be consolidatedrequestand

action, a claimadding againstthis Rubin filed an amended complaint,
the fornarrowing requestdefendants for “unfair business andpractices”

him.alleged againstrelief to acts of harassmentinjunctive encompass only
The amended also offered a more detailed account of the solici-complaint

Cedarthe defendants on the residents ofallegedly practiced bytation
Village.

firm in aengagedthe amended the law hadAccording to complaint,
the ofof residents of several mobilehome forpattern soliciting parks purpose

the firm’s modusowners.commencing litigation against park Allegedly,
helpan to meet with residents tooperandi arrange parkwas to for invitation

with thea resolution conditionsnegotiate complaints regarding parkof
owner; this, turn,in the firm to obtain substantialwould lead to a promise by

in litigationtomonetary agreed joinsettlements for those residents who
suit,lawsuit,the A of followed.against owner. a “form” noticepreceded by

suit,After mobilehome parkoften on behalf of a hundred or morefiling
residents, firmthe law seek trial on the basis ofearlywould an preference
the to the(accordingadvanced of some of theage resident-plaintiffs, thereby

for fullamended the defendant owner’scomplaint) truncating opportunity
discovery.

The the first amendedcourt sustained a demurrer tosuperior general
defendants’ conductwithout leave to amend on the thatcomplaint ground

47, (section 47(b)),(b)was under Civil Code section subdivisionprivileged
thatthe so-called A divided Court of reversed“litigation privilege.” Appeal
firmthat did not to the acts of the lawjudgment, ruling the privilege apply

and Green for alternative reasons.

First, actsthat thealthougha of the Court of concludedmajority Appeal
Cedar Villagedefendants to the law firm’s retention theleading byof

Theregulated by statute.park extensively1Relations between and mobilehome owners are
Code, agreement(Civ. seq.) requireset a written rentalResidencyMobilehome Law 798§

contents, oncharges park may imposeownersspecifies regulatesand its rents and related that
residents, regulates thepark management,andprovides meetingsfor between residents

andparks,termination of tenancies and the transfer of mobilehomes and mobilehome
requirementa thatprovides judicial penalties. provisionand The latter includesremedies

levels ofpark facilities orallegedbefore an action for the failure to maintain common
residents, days30by parkservice—a so-called “failure-to-maintain” suit—is instituted

Code,(Civ.management.givenbewritten notice of the intention to file such an action must
precipitated the798.84.) plaintiffGreen to the that30-dayIt was this “suit letter” from§

present proceeding.
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“communicative,” wastheir conductthat ofaspectnecessarilywereresidents
noncom-actions wasof defendants’The dominant characteristicsecondary.

47(b).municative, of sectionentitled to the protectionand thus was not
anhad establishedthe Legislatureconcluded thatAlternatively, majoritythe

statutory prohibitionenacted awhen itto the litigation privilegeexception
in and Profes-BusinessThat embodiedsolicitation.attorney prohibition,on

6153, inan agentto act asand makes it unlawfulCode sections 6152sions
aasviolationsattorneys, punishingon behalf ofthe solicitation of business

indefendants’ conductheld thatthe Court ofFinally, Appealmisdemeanor.
unfairclients constitutedresidents asVillageCedarallegedly soliciting
(Bus.ActBusiness Practicesthe redress of which the Unfairforcompetition,

Code, ofrightwith a private& et seq.) provided plaintiffProf. 17200§
and relief.damages injunctiveaction for

dissented, of sectionthe litigation privilegeOne thatjustice reasoning
Green,suit, firm andin of the law47(b) to the conduct that the actsapplied

Villagethe Cedarinducingin tothe amended amountedalleged complaint,
immunity,aby separateresidents to file a lawsuit and were thus protected
action ona cause ofand that the unfair statute did not confercompetition
dissentingtheWe withagainst agreedefendants for solicitation.plaintiff

reasons, suit cannot bedifferent thatjustice, plaintiff’salbeit for somewhat
maintained.

in the amendedalleged complaintAs we the acts of defendantsexplain,
47(b). were thusTheywere within the of sectionmeaningcommunicative

We alsoliability.within the of the and immune from tortscope privilege
an essen-that claim lacksplaintiff’s wrongfulconclude because solicitation

attor-brought againsttial attribute of a malicious action and isprosecution
in it is notadversaries a relatedneys representing litigation proceeding,

thein not avoidmaymaintainable event. we hold thatany Finally, plaintiff
relief under47(b) injunctivebar of section his claim as one forby pleading

bedirect that this actionaccordinglythe unfair statute. We willcompetition
dismissed.

II

relation” to judicialFor well over a communications with “somecentury,
theliability by privilegehave been immune from tortproceedings absolutely

in47(b).2 Traynor’s opinioncodified as section At least since then-Justice
405],(1956) California courtsAlbertson v. 46 Cal.2d 375 P.2d[295Raboff

here, or broadcastpertinent provides: privileged publication2As Civil Code section 47 “A
is one made:

“(b) any (2) .judicial proceedingIn ... . . .”
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Indeed, we recentlyhave the an reach.3 asgiven privilege expansive
noted, 47(2)“the section sectionto ofonly exception application [now[the]
47(b)] suits for actions.to tort has been malicious prosecution [Citations].”

Anderson,(Silberg supra, (Silberg).)v. 50 Cal.3d at 216p.

(2) 47(b) the broadlythe conferred section isUndergirding immunity by
access to theassuring litigantsof “the utmost freedom ofapplicable policy

(Albertson Raboff, supra,secure and defend their v.rightscourts to . . . .”
380.) importance46 Cal.2d at We have the ofp. recently reemphasized

in Invirtually Silberg,unhindered access to the several opinions.courts
205,supra, 47([b])50 Cal.3d we said that the of section“principal purpose

is to afford ... the utmost freedom of access to the courts withoutlitigants
fear (Id.of harassed derivative tort atbeing p.actions.”subsequently by

And, Bernhard,213.) in Royal Greenberg,Oren Oaks Weiss &Venture v.
Karma, 567, 1202],(1986)Inc. 42 weCal.3d 1157 728 P.2dCal.Rptr.[232
declined to the of the tort to include thepermit expansion processabuse of

lawsuit; so, reasoned,alleged of a to do we would removeimproper filing
actions, re­existing barriers to the maintenance of malicious prosecution

that we said a crucial rule in the to . . .quirements right“play[] protecting
Steams,(Id. 1170.)relief In Cal.3djudicial supra,. . . .” at Bear 50p.

1118, we called inthe of cause maliciousrequirement probable prosecution
(Id. 1131.)actions “essential to assure free access to the courts . . . .” at p.

863,(See (1989) 872Appelalso Sheldon Co. v. Albert & Oliker 47 Cal.3d
336, (Sheldon Appel)765 P.2dCal.Rptr. prosecution[254 498] [malicious

tort claims“carefully circumscribed so that with validlitigants potentially
.”].)will not be deterred from their claims to court. . .bringing

In of this in the thatlight dayextensive it is late to contendhistory,
communications with anticipated“some relation” to an lawsuit are not

375,Raboff,within the privilege. Following supra,Albertson v. 46 Cal.2d
numerous havedecisions the to communica­applied privilege prelitigation
tions, inno doubt as to its the theleaving allegedto factsapplicability

Labs,(See,amended Block v. Sacramento Clinical Inc.complaint. e.g.,
386,(1982) 131 393 toCal.App.3d Cal.Rptr. [privilege applies[182 438]

communications with “some relation to a that is contem­proceeding actually
in faith and underplated good by partyserious consideration . . . a possible

481,3(See, e.g., (1984)Drasin v. &Jacoby Myers Cal.App.3d Cal.Rptr.150 485 768][197
355, 143,process]; (1985)of Ribas v. Cal.Rptr.Clark. 38 Cal.3d 364 P.2d[abuse 696[212

637, distress];privacyA.L.R.4th of49 and intentional infliction of emotional417] [invasion
484,Levy (1972)Pettitt Cal.App.3d Cal.Rptr. [negligence negligentv. 28 487 and[104 650]

[fraud];misrepresentation]; (1987) Cal.App.3d Cal.Rptr.Carden v. 698]190 907 [235Getzoff
1,(1990) Cal.Rptr.Gas & Electric Co. v. &Bear Stearns Co. 50 Cal.3d 1118 791[270Pacific

(Bear Stearns) claims];P.2d Silbergwith contract v. Anderson587] see also[interference
205, 638,(1990) 50 Cal.3d 215 Cal.Rptr. 365].)786 P.2d[266
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(1982) Cal.App.3d135& Manellav. IrellRosenthalthe proceeding”];to
actions”]; v. Natan­Ascherman121, court[“potential126 Cal.Rptr. 92][185

extends to861, [privilegeCal.Rptr.865(1972) 656]23 Cal.App.3d [100son
action];contemplatedrelated tointerviews”andconversations“preliminary

484, and[meeting partiesof49028Levy, supra, Cal.App.3dv.Pettitt
Lerettehearing”];at theevidence for presentation“marshal theircounsel to

573, 577(1976) Cal.App.3d [13160Inc.Organization,v. Dean Witter
proceed­to judicialtaken“steps prior”extends toCal.Rptr. [privilege592]

short, withinclearlyacts morefew communicativeimagineIn we canings].)
thatin amended complaint,theallegedthe the than thoseofscope privilege

is, andconditionsparkCedar residentsdiscussing Villageand withmeeting
lawsuit, the com­filingandfailure-to-maintainthe merits of the proposed

inand the litigation.plaint subsequent pleadings

Villagewith the CedarcommunicationsNor does the fact that defendants’
Inthe conclud-privilege.acts destroyresidents involved relatednecessarily

involved noncommunica-amendeding complaintthat the of thegravamen
conduct, in v. GolandKimmelopiniontive the Court of relied on ourAppeal

Kimmel,191, heldIn we(1990) P.2d51 Cal.3d 202 793Cal.Rptr. 524].[271
uncon-to the47(b) waslitigation inapplicablethat the of sectionprivilege

attor-their(and transcription byby subsequentsented recording plaintiffs
defendants, under Penalan offenseof conversations withney) telephone

injuredthat werealleged theyCode section 632. We noted that defendants
conversations, anynot fromthe oftaping telephone“from confidential

(Id.in these conversations.”. . . of the information contained‘publication’
209, added.)at italicsp.

acts andcommunicativeTo further the distinction betweenemphasize
in deter-issue... a thresholdconduct—“traditionallynoncommunicative

Goland, 51(Kimmel supra,v.the of sectionmining applicability 47[b]”
Clark, 38supra,in v.211)—weCal.3d at relied on our decision Ribasp.

355, eavesdropping.in forsought damagesCal.3d which the alsoplaintiff
There, offor violationswe recovery statutory penaltiesalso the ofupheld

632, “ataccruedPenal that the to suchnoting right penaltiesCode section
(38judicial privilege.”the moment of the is not barred thebyviolation [and]

However, 47(b) to bar365.) we the of sectionCal.3d at p. applied privilege
use of thethe testimonialplaintiff’s damages resultingtort claims for from

conversation, the . . .contents the “the offinding purposeof overhead
(38 Cal.3d atless relevant” to claim.[litigation] privilege plaintiff’s... no

364.)p.

202,Goland, holdingIn Kimmel v. 51 we also said thatsupra, Cal.3d “our
the resultingthat the does not is limited tolitigation privilege apply injury
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from plaintiffs’ and attorney’s] conduct. To the extent the complaint[their
rests on attorney’s] alleged communicative acts ‘counseling’[the of and

clients, (Id. 208, 6,his the‘advising’ isprivilege clearly operative.” at fn.p.
added.)italics fromJudging the the amendedallegations of complaint,

claims, howeverplaintiffs styled, are founded allegedessentially upon
mademisrepresentations (and Green)the law firmby to Cedar Village

inresidents the course of discussions over conditions and thepark possibility
action,of being retained to theprosecute failure-to-maintain and the subse-

of inquent filing pleadings the lawsuit itself. Whether these acts amounted
not,to wrongful attorney solicitation or were inthey communicative their

essential nature and therefore within the privilege 47(b).of section

Ill

Having concluded that the acts at issue here are within the ofscope
47(b),section and are thus protected from tort we determineliability, must

the extent of that As weprotection. because claimexplain, ofplaintiffs
actions,attorney solicitation lacks an essential feature of other derivative tort

restrictions theaffecting maintenance of such theactions—limitations on
of suchtiming claims and the elements of the that mustalleged wrong be

Instead,established—are inapplicable. the thegiven gravamen of amended
we are led tocomplaint, conclude that claim is not maintainable atplaintiffs

all.

The core policy access to theprotecting courts sectionunderlying
47(b) has led to the requirement that a derivative tort action seeking redress
for communications within the privilege be until the suit isdelayed original

interminated favor of the derivative Its maintenance is furtherplaintiff.
abuse,conditioned on a heightened inshowing of effect to aamounting

faith,ofspecies bad the inby the initial Theplaintiff suit. offiling
claimsretaliatory has thus been limited conditions bor­by incorporating

rowed from the venerable common (See,law tort of malicious prosecution.
216; Steams,for example, Silberg, supra, 50 Cal.3d at Bearp. supra, 50

1137.)Cal.3d at p. Circumscribed actions are thusretaliatory permitted as a
has,means of aredressing wrong—groundless litigation—that partly but not

entirely, already been established the inby outcome the original proceeding.

Here, however, the of thegravamen plaintiffs is not thatcomplaint
claims of the Cedar Village litigants are themselves but that thegroundless,
methods the firmemployed by Green)law the use in(through beingof

solicitation,retained as counsel for the residents amounted to conduct the
Legislature has made criminal. Because the whichwrongalleged plaintiff
seeks to redress is not the of an butfiling unjustified solicitinglawsuit of
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claims,are, thefile all meritoriousappearances, potentiallyto what toothers
to conditionsshould be subjectis not whether the solicitation claimquestion

actions, whetherbutto maliciousanalogous governing prosecutionthose
A of theat all.4a derivative be maintainable considerationsuch claim should

forby the Legislatureestablishedadministrative and criminal sanctions
solicitation, withinwith the remedies available totogether plaintiffattorney

itself, that thislead us to concludethe of the suitscope failure-to-maintain
action should be dismissed.

863,In endorsedunanimouslySheldon Cal.3d the courtAppel, supra, 47
filedthe litigation“in recent the volume ofproposition years largethat ...

(Id.in atAmerican . .”increasinghas become a of concern . .courts matter
872.) the use ofAfter the restrictions onp. argumentscanvassing supporting

the malicious aprosecution controlling litigationtort as means of excessive
contra,and those forpromising remedyour concluded that “the mostopinion

inexcessive not lie of maliciouslitigation does an expansion prosecution
(47 873.)liability.” at p.Cal.3d

Instead, we “the ofsaid that better means of theaddressing problem
unjustified litigation the thethrough facilitatingis of measuresadoption

ofauthorizingresolution of the initial and thespeedy impositionlawsuit
itself,sanctions for frivolous or within that first actiondelaying conduct

rather than an of for one orthrough initiatingtheexpansion opportunities
additional firstmore of after thelitigationrounds malicious prosecution

873.) Our(Sheldonaction has been concluded.” 47 atAppel, supra, p.Cal.3d
noted the in thatopinion Legislaturethat had taken severalrecently steps

by bydirection enhancedproviding litigationsanctions for misconduct
(Ibid.)attorneys.

863,supra,Considered the of Cal.3dAppel,from Sheldon 47perspective
access,in in the wayand assessed the cost to we find littlejudicialoflight

of furthered maintenance this derivativecountervailing the ofpolicies by
aaction. We reach theby balancingthat conclusion ofutility permitting

in thea civil maintain claimlitigant againstaction to an unlawful solicitation
afor untoward effects of suchattorneys party againstthe theopposing

on the administration ofproceeding justice.civil

to in the wakelikelyIt is not difficult to the followimagine consequences
a rule parallelof the defendant in a civil action to institutepermitting

litigationwe filedjudicially4Whether notice the of the failure-to-maintainshould outcome
Village questionaby the defendant law on behalf of Cedar residents isfirm Green and other

vigorously gravamen ofby parties. lightthat is contested the of our conclusion that theIn
plaintiff’s goes litigationclaim of the to antecedentnot to the merits failure-to-maintain but
matters, we fact that itjudicially any beyonddecline notice to that suit theto matter related
was filed.
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to on the for the adverselitigation seeking impose liability attorney party
based on the circumstances the formation of thesurrounding attorney-client

that led to the of the fromrelationship filing original suit. Apart provoking
another round of all the in asyet litigation, of evils identified our casesprior

accompanying retaliatory litigation-relatedsuits based on communications
would be such a tactic. The of colorable claimspromoted by impairment by

counsel,access to the effect andisrupting intimidating attorneys facingon of
almost certain inthe distractions inherentretaliatory proceeding, requiring
counsel to deal with a as well as thedefending personal predicatecountersuit

and,action in general, the effect on the unobstructeddampening presentation
of claims which we have value limita­identified as the central supporting

actions,tions on other derivative tort with force to this suit.apply equal
214;(See, supra, 47e.g., Silberg, supra, Appel,50 Cal.3d at Sheldonp.

873; Stearns, 1131.)Cal.3d at supra,Bear 50 Cal.3d atp. p.

hand,On the other the and sanctions avail-given regulatory prosecutorial
solicitation,able to with those available toremedy attorney together litigants

itself,within the thescope of action the of apredicate utility proceeding
noted,such as this theone is As solicitation usemarginal. attorney through

crime, (Bus.of “runners” or &is a as a misdemeanor.“cappers” punishable
Code, 6152-6153;5 see, (1976)Prof. 61MunicipalHutchins v. Courte.g.,§§

158].) in77 who solicitationCal.App.3d Cal.Rptr. Attorneys engage[132
also are subject to the State Bar. Rule 1-400 of the Rules ofdiscipline by
Professional Conduct the limitations on theof State Bar substantialimposes
content and of or on of concern-timing attorneyscommunications behalfby
ing availability for and solici-professional employment explicitly prohibits

(See 1-400(C),tation that is not rule Rules Prof.constitutionally protected.
Bar.)Conduct of State Under its the State Bar hasrulemaking power,

adopted specific standards for communications that violatepresumptively
Note,(Seethe onproscription Deering’ssolicitation. Drafter’s Ann.attorney

foil,Bar,(1993Rules of Court Rules Prof. Conduct of Statepocket supp.)
1-400; 27, addition,rule 1989.)stds. In the State Bar isadopted May

statute withcharged by the enforcement of the anti-solicitation statute and
Code, 6030.)(Bus.to seek &empowered injunctive relief. Prof. §

Plaintiff and amici curiae assert these remedies are insuf-supporting that
ficient. argue that the of has been fueledThey growing litigiousness society

solicitation,the the isby uncontrolled of and thatgrowth attorney practice
se, that,inmalum an evil meritoriousfilingit lead to the ofalthough may

Code,Legislature (Bus.5The &recently attorneyamended the solicitation statute Prof.
6153) penalty year countyto increase the to one in thefor a first offense from six months§

jail to sixteenpermit imprisonmentand a sentence of state for a second offense for between
$10,000 1991, 116,(Stats. 7.)months years, togetherand three with a fine. ch. §
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claims, assert thatdiscouraged by Theythe courts.to beought vigorously
illusory—soare as a matterpracticalsolicitationexisting againstsanctions

The effectiveonlythat have no real deterrent effect.enforced theyseldom
the defendantthe indirect “victim” of solicitation—theis to permitsolution

wrongfulline betweenpolicein or lawsuit—to thependinga prospective
suchmaintaining suits asbyand activities of that offensesolicitation short

this one.

aindeed be asmay perceivedWe are solicitationunpersuaded. Attorney
looseningan trend towardongoingentwined as it is withgrowing problem,

ofmarketingand related controls on theattorney advertisingrestrictions on
(1977) 433 U.S. 350(See, Barlegal e.g.,services. Bates v. State Arizonaof

810, 2691]; (1988)Shapero Kentuckyv. Bar Assn. 486L.Ed.2d 97 S.Ct.[53
however,475, 1916].) for the466 L.Ed.2d 108 S.Ct. Assuming,U.S. [100

in the is drivenargument, litigationsake of that the rise volume ofplaintiff’s
solicitation, aadoptit not follow that we shouldsignificantly by does

that itself a of lawsuits.remedy encourages spiral

That, effect,in A actionis what seeks. continuation of this itselfplaintiff
And the end of it.yetwould add another of that will not belayer litigation.

It if fail onarguedis on behalf of that this action should itself theplaintiff
merits, the law firm and Thatremedy. remedy,Green will not be without a

curiae,according to one of the nothingamici is less than another malicious
short,action, Inprosecution this one the defendants. theagainst plaintiff by

is, than,as,us if the itremedy urged upon as bad or worse illnessanything,
is tosaid cure.

certain, event,are inWe that a lawsuit such is inconsistentany as this one
863,with the choice made in where weAppel, supra,Sheldon 47 Cal.3d

for thespecifically litigationdiscounted another round of as an antidote
fevers of the oflitigiousness, instead increased use sanctionspreferring

the withwithin thatunderlying legislativelawsuit and measures. Consistent
view, remedies,litigants invoke made avail-may range recentlya of some

theby Legislature,able facilitate the out ofearly weeding patently“to
meritless and to in theclaims the of sanctions initialpermit imposition

Proc.,873-874; see,(47lawsuit . . . Civ..” Cal.3d at Codepp. e.g.,
128.5, 437c, 1038, case,in reme-409.3.) For the thisplaintiff potential§§

dies include the fees he be theattorneyof and costs shouldrecovery
in theprevailing failure-to-maintainparty litigation, expensesand reasonable

fees ifincluding attorney employedthe residents are determined to have
798.85;Code,(Civ.frivolous or in Code Civ.delaying tactics their suit. §
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Proc., course,128.5.) free a mali-of is toUltimately, plaintiff prosecute§
action, andthe conditions areprosecution provided requisite pleadedcious

proven.6

IV

47(b), hearguesthe of section that isDespite applicability plaintiff
entitled relief Business and Pro­injunctivenevertheless to becausepursue

the tostandingfessions Code section 17204 member ofgrants any public
such relief He that the courtsseek “unfair outagainst competition.” points

have thegiven meaning, embracing“unfair a broadphrase competition”
(Committeeunlawful business . . . .” on Children’s Televi­“any practice

sion, 197,Corp. (1983)Inc. v. General Foods 35 Cal.3d 209-210 [197
783, 660], omitted.)673 P.2d italics Because it is made unlawfulCal.Rptr.

6153,Business and Professions 6152 andby argues,Code sections plaintiff
attorney solicitation as a of unfair It is thusqualifies species competition.
enjoinable for the interests of. . . theby “any person acting general public.”

Code,(Bus. 17204.)& Prof. §

We traced therecently and behind the unfairhistory purpose competition
in (1992)statute Bank 2 1254Superiorthe West v. Court Cal.4th [10of

538, 545],833 P.2d its as one of the so-calledCal.Rptr.2d noting origin
1930’s,“little inFTC Acts” of the enacted states the wake ofby many

amendments to the Federal Trade Commission Act the commis­enlarging
sion’s thatregulatory jurisdiction practicesto include unfair business
harmed, merely generalnot the interests of business but of thecompetitors,

as well. We unfairpublic statutoryconcluded that the essence of the
1263-1264.)(Id.claim lies in its atcompetition restitutionary nature. pp.

“(7) the act’s is indeedAlthough coverage sweeping, embracing ‘any­
that can the timething be called a business and that at sameproperly practice

” (1972)is forbidden (Barquislaw’ v. Merchants Collection Assn. 7by
94, 745, 817]),Cal.3d 113 we that “the496 P.2d observedCal.Rptr.[101

Legislature traded the law for anddeliberately speedattributes of tort
result,administrative needAs a to state a claim under the act onesimplicity.

Instead,not and the need show thatplead prove onlyelements of a tort. one

whether,record,6Because suchpresented questionit is not on this we do not reach the in
action,subsequent prosecution allegeda malicious defendants’ acts ofevidence of the

admissible probablesolicitation would be on issues cause.the of malice and the absence of



1201

” (Bank West v.deceived.’ the‘members of the are to bepublic likely of
Court, 1266-1267.)72 atSuperior supra, pp.Cal.4th

theIn members ofevident conflict with the ofpolicy permitting
the embodiedpolicyto the of “unfair ispublic police spectrum competition”

above,in access to the47(b),section discussed insuring litigants openof
statutes,these two wecourts. Confronted with an conflict betweenapparent

Deukmejian v.(Peoplemust harmonize them as ex rel.insofar possible.
897,476,County (1984) 683Cal.Rptr.Mendocino 36 Cal.3d 488 [204of

1150].)P.2d

Clark,The in in 38supra,closest is our decision Ribas v.precedent point
noted, ante, 1195,Cal.3d damages355. As at there thepage plaintiff sought

from a defendant hadwho on a conversation be-eavesdropped telephone
tween and theplaintiff his former wife and testified as tosubsequently

conversation;nature of their the for invasion ofcomplaint sought damages
637.2,privacy and related welltorts as as under Penal Code sectiondamages

granting injured Defendantpersons by righta of action.eavesdropping
47(b).contended that her was under sectiontestimony privileged

In her claimupholding of we considered “theimmunity, expressly appli-
cability (Ribasof Civil Code v.section 47 to causes of action.”statutory
Clark, supra, 364.)38 Cal.3d at We the of free accessp. policyreasoned that
to the courts the inunderlying privilege was the context“equally compelling
of common law and there is noclaims for invasion ofstatutory privacy;
valid basis for indicatesdistinguishing nothingbetween the two. Certainly,

inthat enacting Penal Code section the intended immu-Legislature637.2 to
nize causes of action under that statute the traditional privilegesfrom

(38 365.)to variousapplicable forms of oral evidence.” Cal.3d at p.

context,In an analogous the Courts of have considered variationsAppeal
on claim himplaintiff’s that the unfair statutecompetition grants unqualified
standing to seek injunctive relief defendants theagainst notwithstanding

47(b).absolute bar theimposed by rejectedsection These decisions have
effect,claim that a in reliefplaintiff may, around” absolute barriers to“plead

by relabeling the nature of the unfairaction as one under thebrought
incompetition statute. the case of out of an insurer’sNotably arisingactions

claims,alleged bad faith refusal to settle insurance underformerly brought

Court, 1254,7We went on to note in Superior supra,Bank the West v. 2 Cal.4th thatof
“damages are not only nonpunitive monetaryavailable under reliefThe[the act]. [Citations.]
available under the disgorgement moneyUnfair Business Practices Act the that has beenis of

or, statute,wrongfully language ‘restarting] moneyobtained in the . .of the an order . . . .
”may (Id. 1266.)which have acquired by p.been means of . . at Thiscompetition.’. unfair

holding dispositive plaintiff’sis of damagesclaim for here.
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Code, held thatthe of haveAppealthe Insurance several decisions of Courts
action, inour decisionimposed bythe such causes ofimplied privatebar on

287,(1988) 301CompaniesFund Ins. 46 Cal.3dMoradi-Shalal v. Fireman’s
116, (Moradi-Shalal), circumventednot bemay758 P.2dCal.Rptr.[250 58]

Professions Code sectionthe action as one under Business andby recasting
17200.

case, (1990)Superior Cal.App.3dIn Court 216atypical Ins. Co. v.Safeco
585], insurance carrier for its1491 the sued anCal.Rptr. plaintiff[265

claim; underin he sought damagesconduct an automobile collisionsettling
790.03,Code,(Ins.the the Codeunfair of Insurancepractices provision §

relief,(h)) feesinjunctive attorneysubd. as well as compensatory damages,
and Code section 17200.damages under Business and Professionspunitive
(216 the1493.) complaintat The Court of orderedCal.App.3d p. Appeal

287,dismissed, Moradi-Shalal, onlybarred notsupra,that 46 Cal.3dholding
claims, the Business andthe Insurance that 17200Code but “[section of]

Moradi-for the barrier ofscalingProfessions Code no toeholdprovides
Mora-this action would renderShalal. ... To to maintainpermit plaintiff

1494.)(216di-Shalal atmeaningless.” Cal.App.3d p.

SuperiorThe in Maler v. CourtCourts of reached the same resultAppeal
1592, 222],(1990) and Industrial220 Cal.App.3d Cal.Rptr.1598 [270

1093,Indemnity (1989) 1096Superior Cal.App.3d [257Co. v. Court 209
655], of actionrightswhich held thatCal.Rptr. implied privateboth of

insurers, in Moradi­bad faith claims barred ouralleging against by opinion
Shalal, relief under thewere not resurrected the action as one forby casting

(1988)(See Companies 205unfair statute. also Lee v. Travelerscompetition
691, 468]; Ins. Services v.694-695 Doctors’ Co.Cal.App.3d Cal.Rptr.[252

1284, 674].)(1990)Superior Cal.Rptr.Court 225 1289Cal.App.3d [275

The was summarizedsuccinctly bythese resultsreasoning underlying
Kaus, in in which thethe of a caseJustice for Courtwriting Appeal

In v. Rhoden47(b)of section itself was at issue. Thorntonapplicability
706, 1152], a decision(1966) 245 23 A.L.R.3dCal.Rptr.80Cal.App.2d [53

thathe wroteprocess,the to a claim of abuse oflitigation privilegeapplying
47(b)] should not be“The the sectionofsalutary purpose privilege [of

createIf it is desirable toa new label on theby putting complaint.frustrated
defamation, thewe desire to protectin not becausean absolute privilege

have to bethe honest one tobut because we do not wantshady practitioner,
client, we shouldwhile for hisactingconcerned with libel or slander actions

thehim doing preciselynot remove one concern and saddle with another for
99, added.)(Id. atthing.”same italicsp.

noted,That, effect, theAsin achieve here.is the result seeks toplaintiff
andin the is communicativealleged complaint clearlyconduct of defendants
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thus immune47(b). absolutelyIt iswithin the of sectionotherwise scope
with andinterference contractcivil tort liability, including plaintiff’sfrom

ofsubjectacts to be therelated claims. To the same communicativepermit
under therelief this sameinjunctive brought by plaintiffan proceeding

If under-policiesunfair statute undermines that thecompetition immunity.
47(b) privilege,are an absolutelying sufficiently strongsection to support

merely plaintiffthe because theresulting immunity evaporateshould not
inwhat is substance andiscovers a different label forconveniently pleading

byidentical from identical conduct as thatgrievance arising protected
47(b).section

in theWe that the result we reach isemphasize propelled part by precise
circumstances in the collateral failure-to-adversarybefore us. Plaintiff is an

residents;maintain latter areaction the Cedar thebrought by Village repre-
action;in insented that action the same are defendants thisby attorneys who

and indefendant Green is one of the that same action. fromplaintiffs Apart
another in the hands of aspawning yet layer litigation, litigationof placing

aadversary with the tactical of a unfairweapon potential statutory compe-
tition claim for relief the we haveinjunctive would all of evilspromote
described above as suits based onaccompanying retaliatory litigation-related

ante,(See, 1195-1196.)communications. at pp.

Permitting to distortions. In theplaintiff proceed would otherproduce
derivative filed intypical action the wake of tortiousallegedly litigation-
communications,related the had a in theaggrieved beenplaintiff party

occurred,antecedent in which theproceeding challenged communications
and now seeks redress for them.injuries to have resulted fromalleged

theUnless conditions to a malicious action arerequisite prosecution pleaded
circumstances,and proven, 47(b)section relief in onlydenies such not

because that inresult is deemed secure the interestnecessary greaterto
because,courts, inensuring unhindered access to the as we notedbut also

205,Silberg, supra, 50 Cal.3d the itself anoriginal litigation provides
inefficient forum which to trial the bias of witnesses and“expos during[e]

evidence,the offalsity the of andthereby enhancing finality judgments
an anavoiding unending of an evil far worse thanroundelay litigation,

(Id. 214.)occasional unfair result.” at p.

short,In claim for relief here wouldpermitting plaintiff’s injunctive upset
the carefully constructed balance freedom of an individual tobetween “the

inseek redress the in beingcourts and the interest of a defendantpotential
free (Oren Greenberg,from unjustified litigation” Royal Venture v.Oaks
Bernhard, Karma, Inc., 42supra, 1169)Weiss & by effectivelyCal.3d at p.

thedestroying of the in in which aavailability privilege litigationcaseany
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for theattorneywas to claim that the conduct of theadversary prompted
ultimate of theconstituted solicitation. Whatever the outcomepartyopposite

lawsuit, will have beenlitigationunfair additionalensuing competition
claims stifled.fomented and the of meritoriouspresentation potentially

unfairthat tack his claim under theOur conclusion ofplaintiff’s pleading
in this case islitigationstatute does not override thecompetition privilege

unfair competitionreinforced the fact that the theby policy underlying
under thestatute can be other thanby multiple parties plaintiffvindicated

Code section 17204.standingbroad of Business and Professionsprovision
client, include theApart litigants Attorneyfrom the overreached these

General, (Ibid.)and certainattorneys, city attorneys. Importantly,district
who, inthe are adversaries collateralmembers of unlike notpublic plaintiff,

the same have to unfairlitigation involving attorneys standing pursuealso
noted, ante, the(Ibid.)claims under the statute. as bothcompetition Finally,

State Bar and are authorized to additionalprosecutorial pursueauthorities
in the amendedagainst attorney allegedsanctions solicitation of the sort

complaint.

access,Given the and of thefavoring judicialof theimportance policy
effectuating policy,role the as a means of thatplayed by litigation privilege

47(b)we may by castingconclude that not avoid the bar of sectionplaintiff
claim injunctivehis as one for relief under the unfair statute.competition

V

The of the Court of is reversed and the cause isjudgment Appeal
remanded with directions to affirm the of the trial court.judgment

Lucas, J., Mosk, J., Kennard, J.,C. and concurred.

BAXTER, J. in result as toreasoning plain-concur the andmajority’sI
dissent, however,I the majority’stiff’s claim for fromdamages. respectfully

decision to the extent that it claim for relief.injunctiveprecludes plaintiff’s
In an the majorityto its view ofattempt impose good public policy,

Thea detailed and considered result isjudicially repeals legislative remedy.
even A unaf-entirelymore anomalous than the who isapproach. person
fected theby enjoinsolicitation can an action toillegal attorney bring

however,Amisconduct. harmed anperson, directly by attorney’swho is
moreillegal solicitation has no direct The result is evenjudicial recourse.

In timetroublesome on a broader level. an era of increased andbudgetary
constraints on this state’s the effective enforce-judiciary, majority precludes
ment of the ban on unlawful attorney solicitation.
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solicitation, inthat as defined Busi-acknowledgesThe majority attorney
ante,6153, atProfessions unlawful. (Maj. opn., p.ness and Code section is

17203, turn, that,1200.) inBusiness and Code providesProfessions section
in unfairwho has to“Any engages, engaged, engageorperson proposes

(Italicsinmay enjoinedbe courtany competent jurisdiction.”ofcompetition
that,added.) We have “. . is not restrictedexplained competition’. ‘unfair

to or conduct to businessanyfraudulent but extendsdeceptive unlawful
The intended to courts topractice Legislature.... apparently permit

enjoin conduct inongoing wrongful activitybusiness whatever context such
Television,(Committee. .might occur . .” on Inc. v. GeneralChildren’s

783,197,(1983)Corp.Foods 35 673 P.2dCal.3d 209-210 Cal.Rptr.[197
660], Furthermore,added.)italicssecond Business and Professions Code
section 17204 makes clear that member of the seekvirtually any public may
injunctive relief from unlawful business practice.

These statutes to one Unlawful solicita-point simple attorneyconclusion.
betion themay enjoined. For most the not contendpart, majority does

otherwise, thatacknowledging almost member of the hasany public standing
to an action tobring enjoin such misconduct. The majority’s only exception

conduct, is,is the harmed the theperson directly by thatillegal person
against whom the was Ilitigation shall Iunlawfully whysolicited. explain
cannot inconcur this result.strange

majority’s public1. The policyview of

I think it theimportant to meet thatmajority’s fundamental soundpremise
public policy thesupports majority’s choice to thedisregard statutory pro-

injunctivevisions for relief. The view to be this courtmajority’s appears that
may adisregard statute whenever so facilitates ourdoing policypersonal

Thispreferences. is not tenable. No matter how courtstrongly mightthis
believe that good relief,public shouldpolicy prevent injunctive Legisla-the
ture has determined orgoodfor bad reliefinjunctivethat is available. “Our
function is not to thejudge (Wellswisdom of BankFargostatutes.” v.

1082, 841,Superior Court (1991) 53 Cal.3d 1099 811 P.2d.Cal.Rptr.[282
1025]; Delaney 785,Superiorv. (1990)Court Cal.3d50 804-805 [268

753, 934].)789Cal.Rptr. P.2d What a statute should beyonddo is our
(Newto decide.authority York Times (1990)Co. v. Court 51Superior Cal.3d

453, 98,463 Cal.Rptr. 811].)[273 796 P.2d We have no valid basis on
Indeed,which theusurpto Legislature’s role. by Business anddisregarding
17204,Professions Code 17203sections and the majority necessarilyalso

1858,disregards Code of Civil Procedure section which “In thestates:
instrument,of aconstruction statute or the of theoffice is tojudge simply

therein,ascertain and declare inwhat is terms or in substance contained not
omitted,to insert what has been or to omit what has . . . .”been inserted
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Moreover, the incontradicts its ownmajority public policy argument
favor of unfettered and theillegal resultingsolicitation access to the courts.
To make its result more the majority acknowledges that the “broadpalatable,
standing provision of Business and Professions Code section 17204” allows

other“multiple parties than to unlawful solicita-plaintiff’ enjoin attorney
ante, 1204.)tion. (Maj. at The enforcers includeopn., p. potential everyone

other than the whom the unlawful theparty against solicitation is directed:
General, districtAttorney certainattorneys, city attorneys, city prosecutors,

and most theimportantly, any member of who is not thepublic soliciting
in the inattorney’s adversary Put theunderlying litigation. plain language,

one,result is that every member of the for thepublic—except victim—can
seek injunctive Byrelief. a unlimited class ofacknowledging potentially
plaintiff-enforcers, the majority seems to undercut its ofpreferred policy
unfettered judicial access.1

The reliance on inmajority’s enforcers is anothernonparty questionable
There is no evidence inrespect. the record that of the officialsany public

identified the have ever intervened inby majority a toprivate dispute enjoin
unlawful attorney solicitation. Even more unrealistic is the notion that
private citizens with no stake in a will time and resources todispute expend
seek reliefinjunctive that will not benefit Thethem. reliance onmajority’s

Either, above,private enforcers is as noted it defeats unfet-contradictory.
or,tered access by allowing an unlimited class thealternatively,of enforcers

unrealistic,reliance is the view that unaf-thereby undercutting majority’s
fected citizens will solve the problem of unlawful solicitation.attorney

most is thePerhaps interesting that rule sows the seeds of itsmajority’s
rule,own Underdemise. the majority’s a whom anperson against attorney

unlawfully seeks litigation cannot seek relief. nonaffectedinjunctive Any
however, Thus,member of the public, is allowed to seek such relief. all the

solicitation victim need do to avoid the majority’s abilityrestriction of his to
friend, relative,seek injunctive relief is to a or topersuade colleague bring

an reliefinjunctive action as a member of the thepublic—a procedure
Indeed,majority explicitly thereapproves. legalis no or ethical reason why

action,the victimsolicitation could not agree to fund such an e.g., by paying
the andcitizen-plaintiff’s costs fees. The serves littlelegal majority purpose
by a rule undercreating which a victim can do that which heindirectly
cannot do directly.

1Although personI have referred to the against litigation unlawfullywhom is solicited as
victim,being a I prospectivealso believe the unlawfullyclient who is solicited is a victim as

Apparently,well. majoritythe would prospective injunctiveallow the client to seek relief.
This result creates an unfair against litigationdistinction between victims. personThe whom

much,is unlawfully solicited suffers at least as probably greater, personharm than the who is
a prospective client.
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Nor should we the nature of the unlawful conduct theforget egregious
rulemajority’s will allow to occur andunabated. Business Professions Code

sections 6152 and 6153 make it unlawful and criminal for an useattorney to
a “runner or to solicit for the incapper any attorney any... business”

Code,(Bus. 6152.)or &public private place. Prof. Put thesimply,§
inLegislature chose sections 6152 and 6153 to make unlawful and criminal

however,the worst forms of Theattorney majority,solicitation. precludes
effectiveany enforcement of the legislative ban.

2. Statutory conflict

1 also fromdepart the majority’s to the itapproach “apparent conflict”
47,perceives between Civil Code (b) (hereafter,section subdivision Civil

47(b))Code section and the Business and Professions Code forprovisions
injunctive relief from unlawful business Civil Codepractices. section 47’s

forprivilege in thecommunications course a judicialof proceeding was first
1872,enacted in more than a century ago. Business and Professions Code

6153, solicitation,sections 6152 and the statutory proscriptions of attorney
later,were enacted more than 60 in Iyears 1939. find it difficult to believe

the Legislature intended to makeprohibit—indeed, criminal—that which
was privileged.

Moreover, when, 1977,in the Legislature enacted Business and Profes-
17204,sions Code sections 17203 and forproviding injunctive relief from an

unlawful business practice, it was clear that attorney solicitation was an
unlawful practice under already-enacted Business and Professions Code
section 6152. It is not reasonable to conclude that the Legislature would
have provided for injunctive relief against an unlawful practice (attorney
solicitation) if the Legislature believed such relief was Civilprohibited by
Code 47(b).section The majority presumably believes the Legislature was
unaware of a inprohibition Civil 47(b)Code againstsection injunctive relief
and inadvertently created a conflict by for such reliefproviding under
Business and Professions Code sections 17203 and 17204.1 am reluctant to
attribute such ignorance to the Legislature. I am also nonplussed as to how
the majority finds a conflict between the two statutes. When the Legislature
enacted Business and Professions Code sections 17203 and 17204 allowing

relief,for injunctive there was no decision by this court thatholding
solicitation is Thus,underprivileged Civil 47(b).Code section when it

17205,enacted sections 17203 and the Legislature could not have created a
conflict between those andprovisions that didsomething not then exist—the
privilege for unlawful attorney solicitation that we announce thefor first
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time today. The conflict perceived by the is of itsmajority making,own not
the Legislature’s.2

eventsSubsequent also refute the majority’s view that relief isinjunctive
1991,available to thoseonly not harmed the unlawful Inby solicitation. the

Legislature amended Business and Professions Code section 6154 to provide
that contract for“Any professional services secured an at law orby attorney

firm inlaw this state thethrough services of a runner or Inis void.capper
actionany firmagainst any or law underattorney the Unfair Practices Act

. . . any judgment shall include an order the or law firmdivesting attorney
of feesany and other receivedcompensation to such voidpursuant any

minimum,contract.” At a this amendment makes clear that the State Bar
disciplinary wassystem not viewed theby as theLegislature exclusive
means of Moreover,theenforcing banstatutory on solicitation. theattorney
majority creates an inanomaly light of this divestiture The victimprovision.
of unlawful attorney solicitation is fromprecluded any relief—compensatory

citizen, however,or injunctive. otherAny can obtain not only injunctive
relief, but also the additional relief undermonetary Business and Professions
Code section 6154. The litigation equivalent of a hunterbounty can obtain
monetary relief without Ashowing any harm. harmeddemonstrably litigant,
however, is handed aonly platitude as to the need for more Underlitigation.

view,the majority it seems ifas but theeveryone victim is protected or
compensated.

3. Majority’s authorities

INor am persuaded theby authorities on which the relies. Themajority
obvious point should be made first. None of the decisions cited theby

and,dealtmajority with attorney solicitation more none of themimportant,

2The majority states that is late dayin the to contend“[I]t that communications with ‘some
relation’ to an anticipated ante,lawsuit are not privilege.” (Maj. 1194.)within the opn., p.at
This statement misses the Althoughmark. some communications have been held to be
privileged, in none of bythe cases cited majoritythe has solicitation been deemedunlawful

(Albertsonprivileged. Raboff(1956)v. 46 Cal.2d [filing pendens];375 P.2d of lis[295 405]
Labs,Block v. Sacramento (1982)Clinical Inc. 131 Cal.App.3d 386 Cal.Rptr.[182 438]

[negligent medical report authorities];submitted to law enforcement Rosenthal v. Irell &
(1982)Manella 135 Cal.App.3d Cal.Rptr. insurer];121 to[185 an92] [communications

(1972)Ascherman v. Natanson 23 Cal.App.3d 861 Cal.Rptr. by witness[100 656] [statement
attorney];to Lerette v. Dean Organization, (1976)Witter Cal.App.3dInc. 60 573 [131

Cal.Rptr. [attorney’s client];demand existing (1972)592] letter on behalf of LevyPettitt v. 28
Cal.App.3d 484 Cal.Rptr. [alleged[104 building permitfalse submitted by650] nonattor-

Indeed,neys].) in the two cases in which the allegedclaim was based on an communication
by an attorney, it was clear that the communication was on attorney’s existingbehalf of the
client. There was no unlawful (Rosenthalcommunication meant to secure a new client. v. Irell

Manella, 121;& supra, Inc.,135 Cal.App.3d Lerette v. Dean Witter Organization, supra, 60
573.)Cal.App.3d
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under victim businessillegal practiceestablished rule which the of anany
weregeneral publicwas denied relief while at the same time members of the

allowed relief.

143, 637,(1985)In 696 P.2dRibas v. Clark 38 Cal.3d 355 Cal.Rptr.[212
417], in49 A.L.R.4th which calls the point,”the “closestmajority precedent

that,the incourt noted of Civilprivilegetheapplying judicial proceedings
47(b),Code the lawsection court would not between commondistinguish

and of Thestatutory damages privacy.causes action for for invasion of court
relevant,did not consider issueany though,as to relief. What is isinjunctive

that pursuethe court allow plaintiffdid the to an action substantialfor
statutory penalties. Ribas makes clear that the under Civil Codeprivilege

remedies,47(b)section notdoes all thosenecessarily preclude especially
created If inby other statutes. the allowedRibas was to seekplaintiff
substantial Imonetary penalties, see no reason thewhy present plaintiff

all,should not be allowed to seek injunctive injunctiverelief. After relief is
less thanlikely have a onmonetary penalties to effect court access.chilling

andEqually is the relianceinapposite unpersuasive on Court ofmajority’s
Appeal cases our decision in Fireman’s Fundapplying Moradi-Shalal v. Ins.

116,Companies (1988) 46 Cal.3d (Moradi­287 P.2dCal.Rptr. 758[250 58]
Shalal), 790.03,in which we held that Insurance Code section subdivision
(h) did not aprovide private cause of action for against insurers.damages
The oflinchpin holdingour hasLegislaturewas that not manifested“[T]he
an Cal.3d,intent to create such a (46 305.)cause ofprivate action.” at Thep.

relief,Moradi-Shalal didplaintiff injunctivenot seek there wasso no issue
before this court to whetheras such an action beenwould have underproper
the extent, however,Business and Professions Code or otherwise. To the that

issue,we touched on the we that reliefsuggested injunctive would have been
appropriate. More inspecifically, to the thatresponse argument our decision

insurers,would eliminate any meaningful redress for abuses weby explained
that, courts retain jurisdiction“[T]he to civil orimpose damages other
remedies against ininsurers (Id.,common law . .appropriate actions . .” at

304,p. added.)italics

In the Court ofsubsequent cases theAppeal noted theby majority,
plaintiffs Moradi-Shalal,sought to overcome the supra,effect of 46 Cal.3d
287, by recasting their causes groundsof action on than theother Insurance

notes,Code. As the majority the ofCourts refused to allow theAppeal
however,attempted circumvention. The muchmajority, reads too into those

decisions. The first was Lee Companies (1988)v. Travelers 205 Cal.App.3d
468],691 inCal.Rptr.[252 which the court refused to the plaintiffallow to

Moradi-Shalal, 287,plead around supra, 46 Cal.3d allegingby common law
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causes of action for There was no issue as to reliefdamages. injunctive
under the and inBusiness Professions Code or otherwise. Indus-Similarly,

Indemnity Superior (1989)trial Co. v. Court 209 1093Cal.App.3d
655],1093 the refused to the plaintiffcourt allowCal.App.3d Cal.Rptr.[257

Moradi-Shalal, 287,supra, damagesto avoid 46 by seekingCal.3d to recover
under Business and Professions Code section there was noAgain,17203.

Superiorissue as to The same true in Maler Courtinjunctive relief. was v.
(1990) in220 1592 and Doctors’ Co. Ins.Cal.App.3d Cal.Rptr.[270 222]

674],Superior (1990)Services v. Court 225 1284Cal.App.3d Cal.Rptr.[275
Moradi-Shalal,in supra,which the courts did not consider whether 46

287, injunctiveCal.3d relief.precluded

In one the cited referenceonly byof cases the is there even a tomajority
injunctive (1990)relief. In SuperiorIns. Co. v. Court 216 Cal.App.3dSafeco

(Safeco),1491 underCal.Rptr. sought damagesthe bothplaintiff[265 585]
17200,the Insurance Code and Business and Professions Code section and

Moradi-Shalal,the court this circumventcorrectly rejected supra,toattempt
claims,46 InCal.3d 287. the the court also stated thatdescribing plaintiff’s

Code],“Under this second Business and Professionstheory plaintiff[the
claimed an injunction,entitlement to an additionalcompensatory damages,

action,compensation for the andprosecuting punitive damages, attorneys’
1493,(Safeco, supra, added.)fees.” 216 at italics The courtCal.App.3d p.

that inexplained facts at bench are from thoseindistinguishable“[t]he
Moradi-Shalal[, course,supra, (Id., 1494.)46 Cal.3d at Of thatp.287].”
view was not inentirely correct. The cases were different because Moradi-
Shalal, 287,supra, 46 Cal.3d there was no claim for relief. Asinjunctive

1491,inimportant, nothing Safeco, supra, 216 that theCal.App.3d suggests
claim for reliefinjunctive was more than aanything makeweight allegation.
For all thepractical suit to have been for andpurposes appears compensatory
punitive The fact that the never thedamages. court even discussed claim for

(therelief ininjunctive entire discussion the was a mere threeopinion
thatparagraphs) suggests injunctiveno serious issue was ever raised as to

relief.

short,In the relies on fivemajority Court of decisions—four ofAppeal
all,which have no relevance at and one of which has a three-word reference

to the issue.

Moradi-Shalal,The majority’s reliance on the 46progeny supra,of Cal.3d
287, other, fundamental, First,inis twomisplaced moreperhaps respects.

intended,the inissue that case whether inwas the hadLegislature enacting
Code, 790.03,a (Ins.statuteparticular (h)),subd. causeto create a private§

of action Indamages. light of our cause of actionholding that no suchfor
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intended, have courts tosubsequentwas it would been anomalous for
(i.e.,relief the samedamages)conclude that the same could be recovered for

misconduct, under Whetherthem a different statute.merely by seeking
different relief under a different is anothersought question.could be statute

Second, context,in withthe the were faced twopost-Moradi-Shalal courts
We held in the noLegislaturestatutes. Moradi-Shalal that intended private

790.03,Code,(Ins. (h)).cause of action under statute To allowone subd.§
the same relief under a different statute would the that theconclusionrequire
Legislature giveintended with hand took another.awayto one what it with

notThat is the now contrary,situation before us. To the the hasLegislature
in one statute provided for relief for unlawfiilinjunctive practices.business

Code,(Bus. 17203.)& Prof. There is no statute in which thecompeting§
Legislature has anmanifested intent to relief.preclude such

4. majority’s practicalThe result

Rather than thebuttressing of the deci-integrity judicial system, today’s
sion taints it. judicialaccess to the isAdequate system thing. Illegalone
access is oneanother. No disputes that solicitation is andattorney wrong

unlawful,repugnant—so much that the Legislatureso made it evenhas
court, however,Thecriminal. to victimrefuses allow the of this crime any

direct redress. Ito a asUp point, agree, reflected in theby my concurrence
majority’s decision not to damages.allow ofrecovery But theprohibiting
victim from injunctive reliefseeking the balance too in favortips far of
criminal conduct.

Conversely, allowing injunctive relief in any meaningfuldoes not way
legalrestrict theaccess to courts. Unlike a claim damages,for aseparate
forrequest injunctive relief can be decided and Ifquickly relatively easily.

found, matter,solicitation is not that will be the end of the and the attorney
(as found,well as his clients) will have Iffull isjudicial access. solicitation

bud,it be,will nippedbe in the as it any rightshould but to legal access
Moreover,remains unimpeded. regardless of whether solicita-any unlawful

found,tion is the isunderlying action allowed ofproceed, regardlessto
whether it has merit. Thatany alone ensures full access forjudicial litigants.
The only person whose access is restricted is the inattorney engageswho
unlawful solicitation.

Prohibiting injunctive relief also makes no the Whysense to victim. must
he idlystand by while himlitigation against is unlawfully solicited? That is

itself,a crime in and of regardless of the the Thepossible merit of litigation.
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victim should not be denied the to the criminalstatutory right enjoin
conduct.3

IFinally, am troubled theby fundamental that we mustmajority’s premise
take the draconian measure of a victim unlawfulrefusing of solicitation his

concretespecific, statutory so that we can ensure unfettered accessright to
the courts. California has tens of thousands of ethicalcompetent, attorneys.
Any person with even a remotely meritorious claim can and will find an

(One theattorney. of rule is to thatconsequence majority’s penalize vast
of who inmajority attorneys solicitation.)refuse to unlawfulengage By

solicitation,enforcing the statutory remedy for unlawful we would not be
restricting judicial access for claim or Theany any person. only person who
would be at the courthousestopped door would be the whoattorney stoops

into unlawfulengage solicitation. His client can come that door andthrough
have his full inday court. We need not encourage the crime of solicitation to
ensure judicial access.

reasons,theFor I inforegoing concur the reversal of themajority’s
judgment of the Court of to the extent that theAppeal allowedjudgment

toplantiff seek for thedamages unlawful solicitation. I would affirm the
however,Court of Appeal’s judgment, to the extent that it allowed plaintiff

to seek injunctive relief.

Panelli, J., J.,and George, concurred.

majority suggests3The the adequatevictim has recourse in the form of a malicious
ante,(Maj. 1200.)action.prosecution opn., p. ignoresat impractical.That is It the fact that

unlawful solicitation is a crime in and of itself. Whether the solicitation is unlawful has
Thus,nothing to do with whether the underlyingaction solicited is meritorious. even if the

successful,litigation proves retroactivelythat does not eliminate the fact that a crime was
action, however,committed. The defendant in such an forcould not thereafter recover

prosecutionmalicious because he could not show that it had terminated in his favor. Nor is it
clear that the majority recoverywould allow even for ultimatelysolicitation of an action that
proves meritless. The majority apparentlywould allow maliciousrecovery damagesof for

action, ante,prosecution of the but wrongful p.not for the solicitation at(Maj. opn.,itself.
1200, 6.)fn.


