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involuntary productas the of coercive con-
duct.

The record does supportnot the trial
findingcourt's that Defendant's statements

involuntarywere productas the of coercive
by police. Instead,conduct in reviewing the

totality of the surroundingcireumstances De-
statements,fendant's we find that the record

demonstrates that Defendant's statements
were force,not the any threats,result of
promises, or other forms of undue influence

by police. Thus,exerted Defendant's will
was not by policeoverborne and his state-

voluntary.ments were We therefore reverse
suppressionthe order and remand the case

for further proceedings.

I. ANDFACTS PROCEDURAL
HISTORY

Defendant chargedwas with one count of
possession of a IIschedule controlled sub-
stance, grams,450-1000 with intent to dis-
tribute, 18-18-405@8)(a)(ID,§ 6 CRS.
(2001). These charges arose out of policea
search of Defendant's residence. origi-The

targetnal of the search Joaquinwarrant was
Villalobos,Anchondo Defendant's uncle.

search,At the start policeof the escorted
Defendant, gunpoint,at with pregnanthis
girlfriend,1 Lechuga,Claudia from a bed­

Jr.,A.M. Dominguez, Attorney,District room in the yardhouse into the front and
District,Nineteenth Judicial Meyer,Michele handcuffed him behind his back. Officer

Deputy Attorney, CO,District Greeley, At- Schrimpf, an investigator involved in the ex­
torneys for Plaintiff-Appellant. warrant,ecution testified,of the search "Mr.

Varallo, CO, very nervous,Michael Greeley, Olivas wasAttorney for and he made a
Defendant-Appellee. saying,statement I know that-like this is

pretty said,close to what he I myknow
Justice RICE Opiniondelivered the of the uncle in youis some bad shit. I'll tell any­

Court. thing you want to know. spon­He amade
(R.taneous statementIn to that effect."interlocutorythis atappeal pursuant to

19.)II, p.4.1, vol. Sergeant Black,AfterC.A.R. Peoplethe theseek reversal of the
chargeofficer insuppression personneltrial of thecourt's task forceof statements made

by executing warrant,police 9, the searchAprilDefendant to on arrived at the2001. The
scene,trial policecourt ruled that hea advisedofficer's state- Defendant that he was not

arrest;ment to however,Defendant that underhe did not want to because the officers
see girlfriendDefendant's "get drug mightbelieved perceiveinto this Defendant he was
thing activelyif not arrest, Sergeantinvolved" was under"tanta- Black advised Defen­
mount to a valid threat to aarrest woman dant of his rights.Miranda Defendant indi­
who he had no reason to believe in-was cated that he rightsunderstood his and
volved," rendering Defendant's agreedstatements questions.to answer According to

1. The record is unclear as to gawhether Ms. girlfriendLechu- is Defendant's or wife.
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guilty andnottrial, pleadedDefendantAtSergeanttoldSchrimpf, DefendantOfficer
hethe statementssuppresstoa motionfiledanything, thatknownothe didthatBlack

Apriloninterviewsduring theresidence, policetomadeinto therecently movedonlyhe
hearing, thesuppression9, theAtAt 2001.and nervous.scaredhe wasthatand

policetestimony from thepresentedDe- stateSchrimpf confrontedpoint, Officerthat
Defen-questioning ofin theinvolvedofficersnot believehe didhim thatand toldfendant

any testi-presentnotoutburst, didThe defensedant.spontaneoushim, given his earlier
trial courthearing, thethemony. Afterthehim to tellforimportantthat it wasand

It heldpart.inmotionDefendant'sgrantedtruth.
before OfficerstatementsDefendant'sthatLechugaspoke withSchrimpf thenOfficer to Mr. Mi-the statementSchrimpf "madepres­had beenDefendanthim thattoldwho arrested,bewouldgirlfriendhisthatrandahiswithtransactionsduring the narcoticsent trou-be inwouldimplied sheand otherwisegoher torequireduncle; Defendantthat voluntary andwereup"didn't fessif heblebe­transactionsduring theinto the bedroom afterstatementsDefendant'sintelligent, butinvolved; and thathernot wanthe didcause involun-wereSchrimpf's statementOfficerhandgunscouple ofahiddenhadDefendant byconductof coerciveproductthetary andLechuga,withspeakingAfterhouse.in the upruled thatalsotrial courtpolice. ThetheDefendantconfrontedSchrimpfOfficer - - Schrimpf's statementspoint of Officerto thelying.he washe knewtelling him thatagain, custodyinwasLechuga, Defendantaboutthat he toldSchrimpf testifiedalsoOfficer knowingly hiswaivedintelligently andandsee Clau­want tohe "didn'tthatDefendant
followed.appealrights. ThisMirandaactivelynotthing ifthisdrug intogetdia

to Defendantemphasizingwhileinvolved"
ANALYSISII.(R. atv.truth.2telling theimportance ofthe

27.)11,p. A. VOLUNTARINESS
he had beenthatadmittedthenDefendant theofProcess ClauseDueThe

anddrug transactionsduring severalpresent prohibits admissionAmendmentFourteenth
twohis uncle onaccompaniedhadhethat into evidence.3involuntary statementsof
Hecocaine.uncle soldwhen hisoccasions 181-82,157,479 U.S.Connelly,v.Colorado
ofSchrimpf the locationOfficeralso told (1986).473515, L.Ed.2d184, 98107 S.Ct.

Although Officerin the house.drugs voluntari­challenges thea defendantWhen
armed, gun in hiskept hisheSchrimpf was muststatement, prosecutiontheof aness

Defendant, whowithspeakingwhileholster of the evidenceby preponderanceaestablish
handcuffed, inthe couchseated, onwas still was voluntari­statementthe defendant'sthat

the second conversa-duringliving roomthe 208,Valdez, P.2d 210969v.Peoplely made.
The conversationSchrimpf.with Officertion (Colo.1998).

approximatelylastedEnglish andinwas
activity nee-­is apolice"[Cloerciveduringtimeminutes, including thethirty

confes­finding that athetoessary predicateLechuga.spoke withSchrimpfOfficerwhich
meaning ofthe'voluntary' withinis notlawyer sionaspeak toask todid notDefendant

of the FourteenthProcess Clausethe Duespeakingstoptoa desirehe indicatenor did
167,107at479 U.S.Connelly,Amendment."prom-Schrimpf made nopolice. Officerwith

(1986). Police473515, L.Ed.2d98him to S.Ct.enticetoin orderto Defendantises
oronly physical abusenotincludescoerciongive a statement.

rights at-MirandaWhenrights Miranda.undernot knowhe didSchrimpf thattestified2. «Officer
subjected atothe iswhentach, ie.,questioning. personthe time ofLechuga pregnant atwas

inquiry notincludesinterrogation, thecustodial
volun-was madethe waiveronly or notwhetherdetermining anwhetherone-part fortest3. The

was madewaiverthealso whethervoluntarily buttarily,forwas madeinculpatory statement
Because Defendantintelligently.knowingly andthe Four-ofProcess Clausepurposes the Dueof

waiver was notappeal hisargue thatondid notdistinguished frombeAmendment mustteenth
only theintelligent, addressweknowing andvaliditydetermining ofthetwo-part test forthe

Defendant's statements.ofvoluntarinessAmendmentFifthalleged of one'swaiveran
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threats persondirected at a but also subtle ately prior to duringand the interrogation as
forms of psychological Peoplecoercion. v. well as his background,educational employ-
Gennings, 839, (Colo.1991)808 P.2d 843-44 status,ment priorand experience with law
(citing Fulminante,Arizona v. 279,499 U.S. enforcement justiceand the system.criminal

1246,111 (1991)).S.Ct. 113 L.Ed.2d 302 Al­ Gennings, 808 P.2d at 844.
though a defendant's mental condition does

bynot apartitself and from its relation to B. DEFENDANTS STATEMENTS
official coercion resolve the issue of constitu­ A trial court engages in both fact-­voluntariness, Valdez,tional 969 P.2d at 211 finding applicationand law when it rules on a(citing Connelly, 164,479 U.S. at 107 S.Ct. suppressmotion to a confession or inculpato-­515; Gennings, 844),808 P.2d at "the delib­ ry statement. People v. Gennings, 808 P.2dexploitationerate person'sof a weaknesses 839, (Colo.1991)844 (citing People Quezada,v.by psychological can,intimidation under cer­ 730, (Colo.1987)).31 P.2d 732 In re­7­circumstances,tain constitute coercion ren­

viewing suppression appeals, grantwe defer­dering a statement involuntary." Valdez,
ence to a trial court's findings of historical969 (citingP.2d at 211 Gennings, 808 P.2d at
fact that supportedare by competent evi­844). Moreover, police must not anymake
dence in the Pitts,record. People v. 13 P.3ddirect or implied promises or exert an im­
1218, (Colo.2000);1221 Quezada, 731 P.2d atproper ininfluence order to obtain the state­

(trial732 findingscourt's of fact will not bement, People Medina, 1216,v. 25 P.3d 1222
if supportedoverturned by competent evi­(Colo.2001) (citing People Quintana,v. 198
record).dence in Where,the however, find­461, 464, 350,Colo. (1979)),601 P.2d 351 and

ings of fact clearlyare erroneous or notphysical"[eloercive or psychological conduct
supported by record,the weby set themgovernmentthe aside.anrenders otherwise vol­
People Mendoza-Balderama,v.untary 150,statement 981involuntary, P.2dif the conduct

(Colo.1999);plays 158significanta Gennings,inrole 808inducing the P.2d at 844state­
Medina, (reversingment." suppressiona25 P.3d at 1222. order after ruling

that the trial findingscourt's were sup­notUltimately, the test of voluntari­
ported by competent record).inevidence theness is whether the individual's will has been
Thus, both a trial applicationcourt's of anValdez,overborne. 969 P.2d at 211. In

legalerroneous standard in resolving sup­adetermining whether a confession inculpa-­or
pression motion and a trial court's ultimatetory statement voluntary,is a trial court
legal conclusion of constitutional law that isanalyzeshould totalitythe of cireumstances
inconsistent with unsupportedor by eviden-­under which the statement was made. Gen­
tiary findings subjectis to correction on re­nings, 808 P.2d at 844 (citing Mincey v.
view. Id.Arizona, 385,401,437 2408,U.S. 98 S.Ct. 57

(1978)).L.Ed.2d 290 include,These factors D.F.,In People said,v. we "When
but are not limited to: whether the defen­ ... controllingthe undisputed,facts are the
dant custodywas in or was free to leave and legal effect of those facts ques­constitutes a

situation;was aware of his whether Miranda tion of law." 9, (Colo.1997).933 P.2d 15warnings givenwere prior anyto interroga­ Moreover, where the record below reveals notion and whether the defendant understood
conflicting evidence regarding the details ofand waived his rights;Miranda whether the

encounter,the unnecessaryremand is wheredefendant had opportunitythe to confer with
appellatethe court can apply the correctanycounsel or priorone else to the interro­

legal People Johnson,standard. v. 865 P.2dgation; whether the challenged statement
836, (Colo.1994).840was duringmade the course of an interroga­

case,In this thevolunteered; controllingtion or factswas instead are un-anywhether
disputed. Therefore,impliedovert or whetherpromisethreat or Defendant'swas di­

defendant;rected to the statements involuntarywere questionthe is amethod ofand
style employed by law.interrogatorthe Weques­in conclude that the district court's
tioning the defendant length holdingand the and that Defendant's statements made
place interrogation;of the and the defen­ after Officer Schrimpf's remark about Lechu-

physicaldant's mental and condition gaimmedi- involuntarywere is not supported by the
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Le-arrestthreaten tonotSchrimpf didtotality the cerofof thereviewrecord. Our
that heDefendantimply tohechuga, nor didDefendantus thatconvincescircumstances

refused toif Defendanthervoluntarily. arrestwouldpolicetothe statementsmade
Schrimpf simplyRather, Officertestify.supports therecordFirst, although the

Officerthe truth.to tellurged Defendantinwasfinding that Defendanttrial court's
Schrimpf testified:of hisDefendantinformedcustody,4 police

truthful]beimportant [toit wasI himtoldunderstoodDefendantandrightsMiranda
havedidn'tsaying shewasClaudiabecauseSecond, Defendantrights.thosewaivedand

in what wasinvolvementany knowledge orhimgavepoliceaftercounselrequestnotdid
And it'sresidence....thegoing on atTherefore, al­advisement.the Miranda -

honest, duringbecause... to beimportantwith coun­conferdid notthough Defendant
going toit'sinvestigationtheofthe coursemaking a statementanyone else beforeorsel

heimportant beIt'sanyway.outcomebeing interro­whilestatementmade theand
lieme aHe toldup front.andhonestto con­opportunitygiven thehe wasgated,

He recantedoriginally started.hewhenThird, althoughif he so wished.counselsult
thatahe made statementIthat. believenervous, OfficerclearlywasDefendant

He needs togood.things don't lookshowsown demeanorhisthatSchrimpf testified
hein whatbe consistenthonest andbeinterrogationduring thepoliteandwas calm

the board.get it onandknowsthanno morelastedinterviewtheand that
38-89.)consid­trial courtthe Defendant'sthirty (R.While onII, p.minutes.5 Basedv.at

custodyinwas myDefendant un-fact that "I knowthe thatered spontaneous statement
he made athatinterrogation and theoutset ofduring the at thebad shit"is in somecle

waiver, it failed tointelligentknowing contradictory toand statementsearch, his later
listedor the others any-factorsanalyze these not knowhe didBlack thatSergeant
state­determining that Defendant's Lechugain thatabove frominformationthing, and

Rather, it relied sole­involuntary. drugduringment was thepresentwasDefendant
regardingSchrimpf's statemently on Officer toSchrimpf had reasontransactions, Officer

a "val­it saw asgirlfriend-what Thus, givenDefendant's lying.wasDefendantbelieve
arrest" her.threat toid waswhich the statementinthe context

him to encour-formade, coerciveit was notthe rec­Thus, consider whetherwe
the truth.to tellage Defendantthatrulingthe trial court'ssupportsord

Mas-question, theaddressing a similarInto the levelroseSchrimpf's statementOfficer
held thatSupreme Judicial Courtthat, sachusettsdemonstratesrecordThecoercion.of

involuntarywas notcireumstances, confessiona defendant'sOffi­totality of thegiven the
him,toldofficerpoliceamerely becausenot coercive.statement wasSchrimpf'scer
liedhis motherthatbeing questioned,whiletold Defen­that heSchrimpf testifiedOfficer

bemight alsothat sheandtruth, his behalfonthatthedant, him to tellurgingwhile
424Raymond,v.culpable. Commonwealthdrug intogetsee Claudiawant tohe "didn't

(1997).827,824,382, 834(R. N.E.2dinvolved," Mass. 676at v.activelything if notthis
may notruled, policethe"Whilecourthave The27), "if didn'tII, that Claudiap. and

overwith the defendantbargainexpresslysaying, then it wasshe wasasinvolvement
makeorindividualsof otherreleasethetalk aboutandhe be honestimportant that
withcharging others(R. arresting andofthreatsat v.involvement was."their actualwhat

is ab-conductbasis, type ofthisno wheretestimony,37.) Offi-theII, According top.

Officeraddition,being interrogated. In"sub-custody beenwhen he hasperson inA is4. - - -
free to"wasn'tDefendantSchrimpf thatwith a formal testifiedjected associatedthe constraintsto

Therefore,1174, II, 32.)Thomas, (R. Defen-p.1178P.2dPeople v. 839 at vol.leave."arrest."
signifi-aobjective: "whether(Colo.1992). in atest is freedom"deprivedThe of hisdant was

positionsuspect'sperson in the custody."reasonable way" was "inandcant
deprived of his freedomhimselfconsiderwould

Thomas,way." 839any significantof action in edu-Defendant'snot indicaterecord does5. Thecase, SergeantalthoughIn thisP.2d at 1178. record,level, previous ex-oremploymentcation
arrest,not underhe wasDefendantBlack told the criminalorenforcementperience with lawgunpoint,house atof hiswas led outDefendant system.justicewhileofficerssurroundedhandcuffed, byand
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sent, police may bringthe to the renderingdefendant's conduct a involuntary");statement

possibility Loza,attention the that his relatives v. 61,State 71 Ohio St.3d 641 N.E.2d
(internalmay culpable." 1082, (1994)be Id. at 884 cita- 1094 (rejecting Defendant's ar­

omitted).tions gument police playedthat feelingson his for
girlfriendhis and unborn child in order tocase,In Schrimpf,this Officer concerned

coerce him rulingto confess and that "[ald-­conflictingabout the bystatements Defen­
monitions to tell the truth are considered togirlfriend,dant and his was attempting to

promisesbe neither per­threats nor and areso,doinguncover the truth. In broughthe
missible").to possibilityDefendant's attention the that

girlfriend mighthis be Accordingly,involved. His state­ reviewing totalityafter the of
Lechuga cireumstances,ment about must be in theread context. we find that the record

amplyThe record demonstrates that Officer demonstrates that Defendant's will
Schrimpf's byreference was notLechuga policeto overbornewas made and that Defen-

urgingwhile Defendant dant made voluntarily.to tell the truth. the statements Offi-
context, Schrimpf'scerGiven this Schrimpf's Lechuga,Officer statement aboutstate­

inment was not a made the context urgingthreat to arrest ofLechuga, but Defendant to
an tell the truth inattempt light priorto and ofascertain the truth. There­ inconsis-
fore, bytent statementsthe trial Defendantrulingcourt's that and informa-Officer

indicatingtionSchrimpf's lying,Defendant was wasstatement was not"tantamount to a
"tantamount to avalid valid threat tothreat to arrest a arrest awoman who he had no
woman who he had no reason toreason to believe wasanybelieve was ininvolved of these

anyininvolved of these transactions" andsupported bytransactions" is not didthe record.6
not amount to coercive conduct.In examining reproofwhether a regarding

a coercion,defendant's equalstruthfulness
III. Conclusion

previouslywe have ruled that the mere fact
summary,In we hold that the districtpolygraphthat a examiner told a defendant

findingcourt erred in that Defendant's state-"in opinionthat his there had been some
9,Aprilments on 2001 were involuntarilydeception" by the defendant in his examina­

Therefore,made. we rulingreverse the ofnot,tion considering totalitywas the of the
the district court and remand for furthercireumstances, enough to make his statement
proceedings.Hutton,involuntary. People 486,v. 831 P.2d

487, (Colo.1992). addition,489-90 In courts
Justice MARTINEZ dissents and Justicejurisdictionsin other policehave held that joinsBENDER in the dissent.

encouragement to a defendant to tell the
Justice MARTINEZ dissenting:Seq,truth does not amount to eg.,coercion.

Amaya-Ruiz Stewart, 486,v. 121 F.3d 494 case,In this majoritythe concludes that
(9th Cir.1997)(ruling, as a factor in the totali­ "the record demonstrates that Defendant's
ty cireumstances,of encouragingthat Defen­ statements any force,were not the result of
dant to tell the truth did not threats,amount to promises, or other offorms undue
coercion); United States v. Feyler, 55 by police," maj.influence exerted the op. at

55, (D.Me.1999)F.Supp.2d 60 (holding 659,that and thus sup-reverses the trial court's
"[aldvising or admonishing suspecta pressionto tell disagree.order. I My review of

truth duringthe an investigatory interview the record leads me to thatconclude the trial
does not constitute coercive law enforcement findingscourt's of inadequatefact are to

6. This upheldcase is unlike goingMedina where we were to take [the child] from us. That that
suppressionthe trial court's finding only way.order after My onlywas the option was to come

support in the record findingsfor the speakcourt's of in and to him." Id. at After1219. hear-
fact and detective,ingconclusions of law. The testimonytrial court from the the social work-

er,interrogating members,concluded that family defendant,the detective's and the the trial
threat to have the defendant's child taken from court found that the detective "did in fact utilize

parentsboth unless the takingdefendant confessed to a threat of the minor child from Defen-
injuring played significantthe child a familyrole in dant's in coopera-order to elicit further
inducing the defendant's confession. 25 P.3d at tion from Defendant." Id. at 1223. We ruled

trial,1217. At the defendant in findingsMedina testified clearlythat the trial court's were not
police in,that theytold him: "[Ilf I didn't come lighterroneous in of the record.
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effect, way madebut noto thatthe statementregardingof lawany conclusionreach
Finally,27.II atR. vol.any promises."con-Schrimpf's remarksof Officernature

Of-betweenexchange occurredfollowingthe vol- theorgirlfriendDefendant'scerning the
counsel:af- DefenseSchrimpf andstatements ficerDefendant'sof theuntariness

Schrimpf. As yourin discus-with Officer Nowexchange Counsel:ter his Defense
trialthebelow, inadequacy of ithim,the you obviously stressedexplained withsions

the ten-fromfindings tryresulted cleartofactual if he wouldhelpfulcourt's bewould
ofnature Officerambiguous involvement; cor-and thatanytative isn'tofClaudia

trialthetestimony. BecauseSchrimpf's rect?-
likely becometoare notfindingscourt's I said toSchrimpf: I whatbelieveOfficer

notdetailed, case wouldin thisremandmore any involve-haveis, didn'tifhim Claudia
accept recordThus, theI wouldhelpful.be impor-wassaying, then itas she wasment

theyasfindings of factcourt'sand the trial whatand talk abouthonestthat he betant
ofthe burdenturn tocurrently andstand was, yes.actual involvementtheir

case.to decide thecasessuppressionproof in statements,theseBased onII at 37.R. vol.
by aproof,ofhave the burdenPeopleThe the state-all ofsuppressedcourtthe trial

evidence, to demon-of thepreponderance hadafter heby the Defendantmadements
werestatementsdefendant'sthat thestrate with Officerforegoing conversationthe

record inade-find thevoluntary. Because I make ex-notcourt didScehrimpf. The trial
law, I wouldofany conclusionto reachquate simplyfact, insteadfindings of buttensive

suppression or-trial court'sthethus affirm Schrimpf made this tan-that "Officerstated
toPeople failedtheground thaton theder a womanto arresta valid threattotamount

burden.meet its involvedwasto believehad no reasonwho he
majority thattheagree withAlthough I vol. II atR.transactions."any thesein of

bysupportedholding is notthe trial court's 47.
majority'srecord, thedisagree withIthe general,samemajority theserelies onThe

sup-the recordthatassertionsubsequent Officerfromstatementsparaphrased - - -
suppressioncourt'sof the trialports reversal law thatofits conclusionSchrimpf to reach

that,"the record demonstratesorder because or threatenednot coercedwasthe Defendant
cireumstances, Offi-totality of thegiven the Maj. op.inculpatory statements.givinginto

not coercive."wasSchrimpf's statementcer majority that Offi-reasonsTheat 662-663.
Instead, themy review ofMaj. op. at 662. that thehad reason to believeSchrimpfcer

testimony of Officerthat therevealsrecord inso, given the contextlying,wasDefendant
the trialofwas the basisSchrimpf, which regard-Sehrimpf's statementswhich Officer

order, inade-alone issuppressioncourt's made "itgirlfriend wereing the Defendant's
the issue ofany onsupport decisiontoquate encourage Defen-him tofornot coercivewas

Defendantto thehis statementswhether at 662.Id.tell the truth."todant
threatening.orwere coercive

essence, thatdeterminesmajority, inThe
testimony hisaboutSchrimpf'sOfficer Schrimpf re-bymade Officethe statements

regarding theDefendantto thestatements amount togirlfriendgarding the Defendant's
at best.generalwasgirlfriendDefendant's "encouraging Defendantthannothing more

sufficiently vague asmannerin aHe testified consideredtrial courtThethe truth."to tellcontent,specificthequestion aboutato raise thatand determinedthose same statements
with thetone, his conversationnature ofand coerciveto aamountedthe statementsgirl-Defendant'stheregardingDefendant andview, trial courtmy theIn boththreat.Schrimpf testi-example, OfficerForfriend. pre-of lawmajority a conclusionreachthehim, toldI confrontedpointfied: "At one

inves-inadequate factualmaturely ofbecauseI told him it wasme.toldhim Claudiawhat
tigation and determination.24.II atR. vol.to be honest."important

whencorrectly thatmajority statesTheexplained:SchrimpfOfficerpoint,At another
legalundisputed, thecontrolling arefactstheIany promises.himI made"I don't believe

question ofaconstitutesfactseffect of those... Ieffectto theaI made statementbelieve
D.F.,v.(citing PeopleMaj. op. at 661law.thisdrug intogetseewant to Claudiadidn't

However,(Colo.1997)). myin9, 15a 933 P.2dI madeactively involved.thing if not
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view, majority'sthe key,assertion that "the con- uncontested fact that the trial court
trolling undisputed," maj.facts are op. at failed to consider. majorityThe correctly
661, nothingdoes to address the threshold states that where the trial findingscourt's of

adequacyissue of the allegedlyof those un- clearlyfact are supportederroneous or not
disputed facts. Whether the record below by record,the maythis court set those factu­

conflictingreveals no regardingevidence the findingsal aside. PeopleSee v. Mendoza-­
details of the encounter between the Defen- Balderama, 150, (Colo.1999).981 P.2d 158

Sehrimpfdant and Officer is not the control- However, I am bytroubled majority'sthe
ling Rather,myissue in mind. the determi- willingness to substitute its own findingfact

inadequacynative issue is the of the factual for the trial court's findingfact in the face of
record, which I sufficientlyconsider inade- such inadequatean record and in the absence
quate anyso as to render conclusion of law of a D.F.-type situation in which the trial
improper. merely neglectscourt to consider disposi-­a

essence,tive fact. In majoritytheAdditionally, gen­this case is takesdistinguishable
eralD.F., paraphrasedand byfrom majoritywhich the statements Officerrelies on to
Schrimpf,support vagueelevates theseits assessment of the factual statements tofindings
hard,DF., facts,in historical proceedsthis case. In andwe thenreversed the trial to
reframeorder, the trialsuppressioncourt's court'sconcluding conclusionthat that the

policethe statements were aofficers had "threat"suspicionreasonable to its own conclu­
D.F.,stopto the sion thatdefendant. the merely933 P.2d at 10. statements "en­were

DF., couragement"In acceptedwe findingsthe of to tell the truth.fact
by court,made the trial but also determined addition,In disagreeI with majority'sthe

that the trial court inexplicablyhad failed to expansion of the reasoning in D.F. to this
incorporate key, fact,one uncontradicted case, which importantlyis different from

record,which presentwas in the into its majority'sD.F. The extension of D.F. to situ-
findings of fact. We thus included that fact this,ations such as in key,which no uncon-
in our consideration of the record and our tested fact left bywas unconsidered the trial
decision to reverse the trial suppres­court's court, problematiccreates a precedent per-

keysion order. That fact was that the de­ mitting this court to substitute its own fact
fendant walkingwas stiff-legged, indicating finding for that of the trial court.

carryingthat he was a weapon,concealed
Previously, we have held that when theimportantwhich supportwas policefor the

trial findingscourt's of fact inadequateare tosuspicion.officers' reasonable Id. at 14. We
anymake regardingconclusions of law sup­found properthat it was for us as a review­

pression, remand appropriateis the ofcourseing fact,court to keyconsider that which
See, e.g., Pitts,action. People v. 18 P.3dwent by court,unconsidered the trial in our

1218, (Colo.2000); A.W.,1221 People v. 982review of the trial findingscourt's of fact and
842, (Colo.1999);P.2d Curtis,852 People v.conclusions of law. Id. at 14-15. We thus

Trujillo,434, (Colo.1998);959 P.2d 438 People v.controllingconcluded that when facts are
117, (Colo.1997).38 P.2d 124-259­undisputed, including controllingthose facts

Just distinguishableas this case is fromby court,unconsidered the trial legalthe
D.F., it distinguishableis also fromeffect the casesof those facts questionconstitutes a of
in which we remanded findings.law. further(citing Assoc.,Id. at 15 forLakeview Ltd.

Maes, (Colo.1995)). previously discussed,As testimonyv. 907 theP.2d 580 of
SchrimpfOfficer vaguewas ambiguous.andpresentThe presentscase a much differ-

Thus, although we could remand for furtherent situation than the inone D.F. In this
findings, such a unlikelyremand would be tocase, the trial court did not fail to consider a

inresult more findingsdetailed because of"key, uncontradicted fact" that disposi-was
the vague nature of Schrimpf'sOfficer testi-tive to the conclusion of law. On the con-
mony. Accordingly, I believe that remandtrary, the trial court in this case considered

likelyhere would more than be futile.all of the presentedrelevant facts as in Offi-
Schrimpf's testimony. Thus,cer this case Because I believe inappro-that remand is

presentdoes not opportunityan employ priate givento record,the nature of this I view
the reasoning of D.F. because there is no this case as a majoritystalemate between the
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the sameBoth considercourt:trialand the

findingsdifferingmakeandfactsinadequate
majority differthefindings ofTheof fact.

eachbecausecourttrialof thethosewith
the samefrominferencesmake different

Thus, majority findsthetestimony.vague
thetruth wheretheto tellencouragement

threats.implied coercivefindscourttrial
futility ofand thestalematethiswithFaced

proofofremand, to the burdenturnI would
this case.resolveto

of demon­burdenbear thePeopleThe
statementsdefendant'sthestrating that

of theby preponderanceavoluntarywere
Valdez, P.2d969People v.Seeevidence.

correctlymajority(Colo.1998). The208, 210
applyto itburden, failsthenbutexplains this

theBecauserecord here.inadequateto the
anyto baseupon whichinadequaterecord is

the Peo­law, hold thatI wouldofconclusion
proof, andburden ofmeet theirtople failed

suppres­court'sthe trialaffirmwouldthus
order.sion

joins in the dissent.BENDERJustice
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