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Opinion

WERDEGAR, J. a of to fix atgroup companies conspires pricesWhen
level,than ahigher the is in the firstcompetitive resulting overcharge paid

instance the direct of theby cartel’s In markets where thepurchaser goods.
direct is not also the ultimate but anpurchaser purchaser, intermediary
between the (thecartel and the consumer indirect severalpurchaser), ques-

First,tions arise: who should be to sue forpermitted the directprice fixing,
Second,the indirectpurchaser, or both? howpurchaser, should bedamages

allocated? Should an antitrust be to raise as aconspirator defensepermitted
that the direct onpurchaser some or all of thepassed to indirectovercharge

downstream inpurchasers the chain of distribution?

law,Under federal antitrust the answer to these is Inquestions settled.
Hanover 1231,Shoe v. United (1968)Shoe Mach. 392 U.S. 481 L.Ed.2d[20

(Hanover88 S.Ct. Shoe), the United States2224] Court heldSupreme
antitrust violators could notordinarily assert as a thatdefense any illegal

had beenovercharges on apassed by direct to indirectplaintiff purchaser
Instead, thepurchasers. full measure of the isovercharge recoverable theby

direct later,In a ninepurchaser. related decision theyears CourtSupreme
concluded directonly not indirect couldpurchasers, sue forpurchasers, price

(Illinoisfixing. 707,Brick Co. v. (1977)Illinois 431 U.S. 720 L.Ed.2d[52
(Illinois97 S.Ct. Brick).)2061]

law,Under state antitrust the firstonly sue—isquestion—who may settled.
1978, Brick,In in direct to Illinois theresponse amended theLegislature

Code,state’s (Bus.ActCartwright & Prof. 16700 et to thatseq.)1 provide§
law,unlike federal state law indirectpermits as well as directpurchasers

16750,(§to suepurchasers (a)).subd. This left the further howopen question
should bedamages allocated. Does the Act aCartwright permit pass-on

defense, or in this are state andrespect federal law the same?

Act, law,We conclude that under the Cartwright as under federal generally
no defense ispass-on While the text of thepermitted. Act does notCartwright
answer the thequestion, Legislature’s actions in to Illinois Brick andresponse
related federal statutory amendments reveal a clear legislative forpreference

well,the Hanover Shoe rule. As that rule is the one most in accordclosely

1 statutoryAll further unlabeled references are to the Business and Professions Code.
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deterrenceeffectivemaximizingofgoalsoverarchingwith the Legislature’s
thoseviolations, antitrust laws againstthe state’senforcingof antitrust

occur, of any ill-gotten pro-ensuring disgorgementthat do andviolations
awhich held thatthe Court of Appeal,we reverseceeds. Accordingly,

that it entitled the alleged price-fixinganddefense was availablepass-on
here to summary judgment.defendants

BackgroundFactual and Procedural

recite thereview andwesummary judgment,from a ofgrantOn appeal
(here,the nonmoving party plaintiffs).most favorable toevidence in the light

826, 843(2001) Cal.Rptr.2d25 Cal.4thAtlantic Co. [107v.(Aguilar Richfield
841, 493].)24 P.3d

in California.2retail located(hereafter Pharmacies) are pharmaciesPlaintiffs
are,Manufacturers) with two(hereafter exceptions, companiesDefendants

manufacture, market, brand-name pharmaceutical prod-and/or distributethat
manufacture, market,Manufacturers alsothe United States.3ucts throughout

in Canadaproductsbrand-name pharmaceuticaland/or distribute similar
States, towhere, the are subject governmentin the United productsunlike

restrictions.pricing

1907,(Stats.Act1 of the Cartwrightunder sectionPharmacies filed suit
amended; 16720, unfair1, 984-985, 16726) and the530, as §§ch. pp.§

Manufacturers had unlaw-et(UCL) (§ alleging17200 seq.),lawcompetition
inbrand-name pharmaceuticalsthe of theirto fix pricesfully conspired

market, allegedThe complaintin California.includingStatesthe United

2 R.Ph., individual, Clayworth Pharmacydoing business asClayworth, anare JamesPlaintiffs
Inc., Pharmacy;Healthcare; Valleydoing business as RossApothecaries,MarinClayworthand

Inc.,Services, Pharmacy; PediatricGatedoing business as GoldenPharmacyGolden Gate
individual,R.Ph.,Inc.; Home,Inc.; doing businessanPharmacy, MarkPharmacy, ChimesCare

individual,Inc.; R.Ph., doinganToy,BensonPharmacy; Meyers Pharmacy,as Burton’s
Inc.; TonyPharmacy,Fifty Medical CenterPharmacy; Seventeenas Marin Medicalbusiness

R.Ph.,Potashnick,individual, anMavrantonis, R.Ph., Drug; Juliandoing Jack’sbusiness asan
individual,R.Ph.,Pharmacies; doingindividual, anJerry Shapiro,doing as Leo’sbusiness

Inc.,Co.; Apothecary;doing business as Zweber’sTilleyDrag, Apothecaries,Uptownbusiness as
Pharmacies, Inc.,Inc.;Inc.; doing asHealthcare, businessDrags, and JGSParkRohnertRP

Drugs.Dollar
3 LP;Laboratories; Novartis PharmaceuticalsAstraZenecaDefendants are Abbott

Pharmaceuticals, Inc.;Inc.; Lilly Company;Eli &IngelheimBoehringerAllergan,Corporation;
Inc.;Pharmaceutical,Inc.; OrthoJohnson; Pharmaceutical Ortho-McNeilJanssenJohnson &

Inc.;PLC; Pfizer, Inc.; Roche AventisBiotech, Inc.; Hoffmann-LaGlaxoSmithKline
Co., Inc.; Wyeth;Pharmaceuticals, Inc.; Inc.; Company;Bristol-Myers Squibb&Amgen, Merck

manufacture, market,Inc., does notapparentlywhichSystemsCare& Johnson HealthJohnson
ofand ManufacturersPharmaceutical Researchproducts; andpharmaceuticalor distribute

America, trade association.nonprofita United States-based
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Manufacturers had agreed to set for their andartificially high prices products,
had acted in concert to restrain of their lowerreimportation foreignpriced

theinto United States and to restrictdrugs fromprice competition generics.
result,aAs the Manufacturers were able to maintaincomplaint alleged, prices

California, States,for their indrugs as elsewhere in the United at levels 50 to
400 than for the samepercent higher sold outside the United States.drugs
Pharmacies alleged they had been forced to anconsequently pay overcharge,
the differential between the setconspiracy-inflated by Manufacturersprices
and the Pharmacies would haveprices in a market.paid competitive They

restitution,sought treble damages, and relief.injunctive

answered,Each Manufacturer denying Pharmacies’ allegations and assert-
aning as affirmative thatdefense Pharmacies’ claims were barred on the

ground Pharmacies on any to thirdpassed alleged overcharge andparties
therefore did not suffer a compensable injury.

Pharmacies filed a motion for ofsummary adjudication Manufacturers’
defense,pass-on that thearguing defense was unavailable under the Cartwright

Shoe, 481,Act in oflight Hanover supra, 392 U.S. the legislativesubsequent
Act,history of the Cartwright and public Manufacturerspolicy. responded

with a cross-motion for that undersummary judgment, arguing the plain
Act,of thelanguage aCartwright defense was available andpass-on defeated

both the Act andCartwright UCL claims.4

Evidence in connection withpresented the cross-motions established the
following facts.essentially Manufacturers sell theirundisputed todrugs
wholesalers at a turn,referred to as theprice wholesale cost. Inacquisition
various entities use theindependent wholesale tocost calculateacquisition
and benchmarkpublish termeddrug theprices, average wholesale forprice,
use in the Wholesalers resell theindustry. to Pharmacies atdrugs basedprices
on a of thepercentage average wholesale Because theprice. published
average wholesale is a fixed above theprice percentage price charged by

wholesalers,Manufacturers to any increases willprice by Manufacturers
result,increase the average wholesale As a whenprice proportionally.

Manufacturers increase their the costs of toprices, drugs Pharmacies increase
the sameby amount.percentage

turn,In Pharmacies sell the (1)to two ofdrugs consumers: thosegroups
with third insurance or aparty drug benefit offered either abyplan private

or theentity which in turngovernment, customers’ claims on theirpays
behalf, (2)and (oruninsured consumers. For thecash-paying) first group,

4 arguendoThis motion assumed that engaged fixing.Manufacturers had in price For
purposes appeal,of this we do likewise.
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at a contrac-are reimbursedthird Pharmaciesthose covered by party payers,
amount, thea ofas percentagefixed predeterminedortually statutorily

fee; reimbursement is greaterthisa dispensingwholesaleaverage price, plus
the cash-payingFor the second group,costs.than Pharmacies’ acquisition

notconsumers, Thoughretail unilaterally.establish the pricesPharmacies
be, have been based on a set percentagetraditionallyto these pricesrequired

well, an additionalin some instancesas plusof the wholesaleaverage price
fee.dispensing

ofthe bulkthird payers compriseconsumers coveredCurrently, by party
consumersof cash-payingIt the percentagePharmacies’ customers. appears

time, that the ofdegree price-settingwith the consequencedeclined overhas
fallen as well.Pharmacies have hasdiscretion

evidence, summaryManufacturers’the trial court grantedIn of thislight
adjudica-moot Pharmacies’ summaryand denied ascross-motionjudgment

Act:under the Cartwrightdefense was availablemotion. It held ation pass-on
that theits liability proof plaintiffreduce or eliminate uponA defendant could

its ordamagesand limitedtherebyoverchargehad on the alleged pricepassed
evidence before it astheThe trial court interpretedsuffered no injury.

tooverchargeshad on all of Manufacturers’that Pharmacies passedshowing
Act. TheCartwrightunder thedamagesthus sustained noconsumers and had

claim; courtthe trialPharmacies’ UCLdefense defeatedsimilarlypass-on
because, havingthe claimtostandingPharmacies lacked pursueconcluded

or asmoney requiredhad not “lost property,”the overcharge, theyrecouped
17204.under section

that the LegislatureIt therejected argumentof affirmed.The Court Appeal
Shoe, supra,Act of Hanoverto the Cartwrighthad applicationapproved

instead on its481, defenses. Relyingand its bar against pass-onU.S.392
Act’s damages provisionof the Cartwrightof the meaningreading plain

defense was16750, athe Court of concluded(§ (a)), pass-onsubd. Appeal
nocould showtheyclaims becausefatal to Pharmacies’available and was
onUCL claimsPharmacies’{ibid..).It likewise rejectedsustained”“damages

lackedandentitled to restitutionwere notthat Pharmaciesthe grounds
business practices.unfairallegedManufacturers’challengetostanding

first impression:issue ofto address a significantreviewWe granted
defeat liabilitydefendant canAct an antitrustthe Cartwrightwhether under

Metals v.Corp.Minerals &(See Globala defense.by asserting pass-on
852,836, fn. 10 Cal.Rptr.3d 28](2003) 113 Cal.App.4th [7CourtSuperior

law stillin antitrusta defense’the ofavailability ‘pass-onissue of[“[T]his
Co., Inc. v..”]; &Morgan. . . J. P.in Californiaremains an questionopen

195, 213, fn. 10 Cal.Rptr.3d 214](2003) 113 Cal.App.4th [6CourtSuperior
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Owens-Illinois,[same]; (1987)B.W.I. Custom Kitchen v. Inc. 191 Cal.App.3d
1341, [same].)1353 Cal.Rptr.[235 228]

Discussion

I. Hanover Shoe and Its Antecedents

Shoe, 481,In Hanover U.S. the United States Courtsupra, 392 Supreme
considered whether the defense should be available to defendantspass-on
found to have excess under federal antitrust law. The Unitedcharged prices
States had obtained a Unitedjudgment against Shoe Machinery Corporation
(United Shoe) under 4 (15 4)section of the Sherman Act U.S.C. for§

the market for shoemonopolizing on thismanufacturing machinery. Relying
Shoe,shoejudgment, (Hanover Shoe),manufacturer Hanover Inc. tosought

recover the him sustained” under 4 the“damages by section of ActClayton
(15 15);U.S.C. United Shoe in that Hanover hadargued Shoeresponse§

itlikely United Shoe into the itincorporated any overcharge paid prices
shoes,its customerscharged for and had sustained noaccordingly damage.

White,In a seven-to-one decision authored Justice the Unitedby States
CourtSupreme United Shoe’s assertion of arejected defense.5 It heldpass-on

that “when a shows that thebuyer him forprice by materialspaid purchased
¿sofor use in his business is andillegally shows the amount of thehigh

he has madeovercharge, out a facie case andprima of withininjury damage
Shoe,the of 4”meaning (15 15).of the ActClayton (HanoverU.S.C.§ §

supra, 489.)392 U.S. at p.

conclusion,thisExplaining the Court out that aSupreme howeverpointed
First,tobuyer heresponds illegal overcharges, will be ifinevitably damaged.

loss, because,the doesbuyer and absorbs the henothing suffers lost profits
static,while isrevenue his costs have been theincreased amount of theby

Shoe,(Hanover Second,overcharge. 489.)atsupra, 392 U.S. “if thep. buyer,
to theresponding illegal maintains his own but takes toprice, price steps

costs,increase his volume or to decrease other his to is notright damages
level,hedestroyed. to maintain hisThough may manage he would haveprofit

made more if his from (Ibid.)the defendant had cost him less.”purchases
Third, “the is entitledbuyer to if he raises the forequally damages hisprice

scenario,(Ibid.)own In thisproduct.” last to the extent the higher costsprice
sales, sales;the he is hisbuyer injured by loss of to the extent it does not cost

5 Justice Stewart dissented on the questionthreshold whether United Shoe had been shown
to the accordinglyviolate antitrust laws and did not reach the issue of how to determine

Shoe,(See Stewart,damages. (dis.supra, J.).)Hanover at p. opn.392 U.S. 513 of The seven
members of the Supreme pass-onCourt to consider the defense thus were unanimous in
rejecting it.
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inelastic,sales, his marginal profitdemand for his ishim because product
costs, enhanced, In sum:been lower.illegallyhave been had hishigherwould

from theto the he takescharge illegal price,as the seller continueslong“As
sells, thethe buyer pricethan the law allows. At whatever pricemorebuyer

would be greaterand hisillegally high, profitshe the seller remainspays
{Ibid.)his costs lower.”were

of theadditional reasons why acceptanceThe Court offered twoSupreme
First, finder toit would a factwould be requiredefense problematic.pass-on

the illegalwhether in the absence ofa host ofdecide imponderables:
his whatdifferently,the would have productovercharge plaintiff priced

“in the realwould have had on total salessuch a different priceimpact
(Hanovermodel”economic world rather than an economist’s hypothetical

Shoe, the have493), change mightU.S. at and whether price392supra, p.
the initial “Sinceovercharge.even in the absence ofbeen anywaypursued

adefense would requirethe of theestablishing passing-onapplicability
thefigures,each of these unascertainablevirtuallyofconvincing showing

{Ibid.) Proof of such factorsinsurmountable.”normally provetask would
rebuttals,and potentiallyand showingswould on massivedepend complex

to the centraltrial in a host of issues collateralantitrustsidetracking every
in conduct.illegal anticompetitivethe defendant had engagedclaim—whether

{Ibid.)

oneSecond, create a risk that noof the defense wouldbroad acceptance
to be motivated to seeka sufficiently significant injurywould be left with

consumers,relief; to the tune of a few orend each harmed penniesindividual
a class action.motivation even tohave insufficientmight pursuedollars only,

orfixingthe antitrust laws by price“those who violateConsequently,
no one wasthe fruits of their becauseillegalitywould retainmonopolizing

Shoe, 392 U.S.supra,them”againstavailable who would suitbring {Hanover
beof the antitrust laws would494), compromised.at and enforcementp.

novel;notwasdamagesof how to measureHanover Shoe's view properly
out, Brandéisline of Holmes and opinionsa longas Justice White pointed

Shoe, atU.S.(See supra,Hanover 392understanding.the samehad adopted
(1906)v.AtlantaFoundrythe court in489-490.) ChattanoogaforWritingpp.

241, a65], whyHolmes explained27 S.Ct. JusticeU.S. L.Ed.203 390 [51
“Atake on damages:the law’s generalwas inconsistent withdefensepass-on

a. . .his is diminished.in his when property [W]henman is injured property
as anot his wealthregardbill we doextravagantmade anbyman is poorer

one, antort, object.that asunityas directed againstor the if there isunity,
has beenthat hesaythe of the sufferer. Wenot behindgo personWe do

be,duress, there.”it and stopor whatever mayor tosubjecteddefrauded
later, a defense399.) again why pass-onhe explainedat Several yearsp.{Id.
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should not stand as a bar to of excessive rate underallegations charges
. . . whether thefederal law: “The before us istransportation only question

theirfact that the were able to on the . . .damage preventsplaintiffs pass
the .... The answer is not difficult. Therecovering overpayment general

law, least,of the in to not to thebeyondat istendency regard damages go
first . . . The suffered . . when Their claimtheylosses .step. plaintiffs paid.
accrued at once in the of the law and it does not into latertheory inquire

531,(Southernevents.” Pac. 245 U.S.(1918)Co. v. Co.Darnell-Taenzer
451, similar186].)533-534 L.Ed. 38 S.Ct. To effect in arejecting[62

defense in the context of an railroadpass-on illegal overcharge by yards,
Justice Brandéis wrote for the court: “Neither the fact of reim­subsequent

,.bursement . . nor the which hereafter be made of themaydisposition
recovered, (Adamsis of concern to the Millsdamages any v.wrongdoers.”

397, 1184,(1932) 589].)286 U.S. 407 L.Ed. 52 To allow aS.Ct. pass-on[76
defense would undermine the enforcement the (there,of scheme thestatutory

(49 8)):Interstate Commerce Act U.S.C. former of thatpurpose§ “[T]he
section would be defeated if the tortfeasors were topermitted escape repara­
tion a that theby ultimate incidence of the was not thoseplea injury upon
who were in the first instance to the unlawfulcompelled charge.”pay

Mills,(Adams v. at 408.)p.

This ofrejection using as a defense occurs notovercharge pass-ons
existence,because the law is blind to their but rather because its areeyes

Holmes,theirto Justiceopen The of is inubiquity. again: disregard pass-ons
a of “thepart recognition endlessness and of the effort to followfutility every

transaction to its ultimate result. in the end theProbably public[Citation.]
the inpays damages (Southernmost cases of torts.” Pac. Co. v.compensated

Co., 534.)245 U.S. at Thesupra, Hanover Shoe courtp.Darnell-Taenzer
that acertainly acknowledged buyer faced with an seek toovercharge might

Shoe, 489,on thatpass (Hanoverovercharge. 493.)U.S. atsupra, 392 pp.
however,What the court also recognized, was how much thedowndeeper

rabbit hole one could Price hasgo. fixing the over-primary consequences:
to direct Itcharge have thepurchasers. may secondary consequences: pass-on

to indirect It have thepurchasers. may tertiary increaseconsequences: price
result in lost sales or ormay lost market share for a forced toprofits, buyer

with sellers not to thecompete subject (Id. 4S9-493.)6atovercharge. pp.
To trace of aevery or a is toconsequence monopoly price-fixing conspiracy
encounter Holmes’s of the effort“futility to follow transaction to itsevery

Co.,(Southernultimate result.” 534.)Pac. at Hanover Shoe recognizedp.
the inherent infully difficulties an antitrust violation to its ultimatetracing

6 well,imagineOne can consequences changesstill more remote as such as in the value of a
concern,going changes buying patterns bybusiness as a or in consumers who substitute

purchases negativeof other products, consequent positivewith and effects on the various
on,distributors in the market. And so and so on.
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Shoe, 493.) The rale it which(See Hanover at p. adopted,consequences.
(the thatovercharge), recognizesaccounts for theonly consequenceprimary

(theand secondaryto after consideration of primary consequencesstop
ofwould fail to account for a hostandovercharge any pass-on) properly

the of the overcharge,and thus underestimate impacttertiary consequences
wouldto account for thoseactually tertiary consequencesbut that attempting

the difficulties of “in the realoften be both given provingimpractical,
a(ibid.) the ultimate of a and severechange,economic world” impacts price

(id. 494).atto deterrence p.impairment

in case. Does the rale ofWith this we turn to the issue thisbackground,
Shoe, not be used to defeat anthat a defensive pass-on theory mayHanover

claim, the Act?Cartwrightantitrust underdamages apply

II. The Act and the Pass-onCartwright Defense

Early HistoryA. The Act’s TextandCartwright

of the statute. If the text is sufficientlyWe with thebegin language
we need look nomeaning,to offer conclusive evidence of the statute’sclear

750,(2006)Franchise TaxBd. Cal.4th 758Corp.further. v. 39(Microsoft [47
216, 1169].) ofP.3d If it is susceptible multiple interpreta­139Cal.Rptr.3d

tions, however, a ofvarietywe will divine the statute’s tomeaning by turning
sources, the Lexin v.including legislative history (e.g., Superiorextrinsic

1050, 767, 222 P.3d1080-1081(2010)Court 47 Cal.4th Cal.Rptr.3d[103
M. v.214]), Tonya Superiorthe nature of the overall schemestatutory (e.g.,

96,836, 402]),172 P.3d(2007) 42 Cal.4th 844-845 Cal.Rptr.3dCourt [69
the was toand consideration of the sorts of problems Legislature attempting

34(2005)Burris CourtSuperiorsolve when it enacted the statute v.(e.g.,
1012, 876, 276]).103 P.3dCal.4th 1018 Cal.Rptr.3d[22

16750, or(a) in hisanyone “injuredSection subdivision authorizes
under the ActCartwrightor actions forbiddenbyher business property”

fromthree times the sustained.” Aside(§ “damages16700 et to recoverseq.)
the doubleto treble fromdamages originalan increase in the multiplier,

changecarried forward withoutessentiallythis has beendamages, language
the version of the act.7from original

7 enacted, damages read: “In addition tooriginally Cartwright private provisionthe Act’sAs
injuredany who shall be in hispenalties provided, personand civil hereinthe criminal

bypartnership,by any corporationor or association orproperty personbusiness or other
act,by may sue therefor ... toor declared to be unlawful thisanythingreason of forbidden

1907, 530,sustained, (Stats. ch.by and the costs of suit.”damagesthe himrecover twofold
11, 987.)p.§
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thethat the choice ofcontentionat the outset Manufacturers’We reject
16750, him sus­(a)) or(§ “damages bysustained” subd.words “damages

1907, 530, 11, 987) a legislativech. establishes(Stats. particulartained” p.§
Thedefense should be available.the whether a pass-onintent on question

aby Cartwrightthat a must have been “injured”text says only partyexpress
sustained”; it“damages saysand recover themay resultingAct violation

the antitrustare be Inhow the or toinjury damages quantified.aboutnothing
context, a number ofanythe from violationmight damagesone measure

(the (seeovercharge)a the violatorthe excess amountways: e.g., party paid
Shoe, a lost as a487-490);U.S. at the sales partyHanover 392supra, pp.

493;Shoe, at Kansas v.sales) (see Hanover(lost p.result of the overcharge
169,199, 110 S.Ct.(1990) U.S. 224 L.Ed.2dUnited Inc. 497UtiliCorp [111

Owens-Illinois, Inc.,White, J.); Custom Kitchen v.(dis. of B.W.I.opn.2807]
a suffered1353); the lost partyatsupra, p. profit opportunity191 Cal.App.3d

Shoe, 9);& fn. or(lost (see Hanover at 493p.due to increased costs profits)
marketa concern due to lostthe on the value of a business asimpact going

Kitchen, could in(see 1353).at Put another oneway,share B.W.I. Custom p.
of atheconsidering only consequencesmeasuretheory injury by primary

did;(the considering onlyas Hanover Shoeovercharge), byprice conspiracy
(the and asthe and secondary overcharge pass-on),primary consequences

and tertiaryManufacturers or theargue; by considering primary, secondary,
instance, 1353,Kitchen,(as, at theorizedfor B.W.I. Customconsequences p.

to).one have The words of the statute themselves dictate nomight particular
as to whether achoice these nor conclusionamong options, any particular

defense should be available.pass-on

furtherThat the text of the Act is on this isCartwright ambiguous point
Court, theillustrated the fact the United Statesby Supreme interpreting

(15the federal Act U.S.C. 12identical ofessentially language Clayton §
the ofet reached a conclusion to that of Courtdiametricallyseq.), opposite

(“dam-damagesin this case. the Act’sConstruing Clayton provisionAppeal
asustained”),8 Court concluded defensive use ofhim theages by Supreme

Shoe, U.S. at(Hanoverwas 392theory supra,pass-on prohibited
489^494); Cartwright damages (“damagesthe Act’sconstruing provisionpp.

asustained”),9 theorythe Court here concluded such use of pass-onof Appeal
an address-anomaly;was indeed Nor is Hanover Shoepermitted, compelled.

Act,the theCartwrighta federal that ofdamages mirroringing provision
406-408,Mills, likewiseCourt in Adams v. 286 U.S. atsupra, pagesSupreme
illustrates not thatdivergencethe defendants’ Thistheory.10rejected pass-on

8 15(a).Title 15 United States Code section
9 16750, (a).Section subdivision
10 (49a claim under section 8 of the Interstate Commerce Act U.S.C. formerAt issue was

overcharges8), liability damages“the full amount of sustained” because ofwhich created for§
and violations.other
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aeither conclusion must be that reasonablewrong, only jurists may—from
at conclu-widely differingtext as as sustained”—arriveopaque “damages

sions, read moreand that that text is thus of assusceptible being supporting
than one rule for The we face is how tomeasuring damages.11 question

sustained,” and thenothing Cartwright language,measure in Act’s“damages
amended,enacted in thereafter that Insofar asas 1907 or resolves question.

concerned,the text of the Act is the is an one.Cartwright question open

We as well a second Manufacturersreject argument byinterpretive pressed
and the Court of that at the of the 20thby beginning centuryadopted Appeal:
there was an understood for himexisting, generally meaning “damages by
sustained,” and we therefore should the intended thatLegislaturepresume

when it used the in the Act.meaning Cartwrightphrase

The that we the uses words inLegislatureshould assumegeneral principle
accordance with their understood is sound. In Statecommonly meaning of

Texaco, (1988)ex rel. Van de v. Inc. 46 Cal.3d 1147Kamp [252California
221, 385],762 P.2d for weexample, ambiguousCal.Rptr. interpreted provi­

the Act extant ansions of whether law establishedCartwright by considering
for the chosen terms. Because our research disclosed anmeaningaccepted

that a a “combination” did notunderstanding againstaccepted prohibition
extend to we concluded the knew of andmergers, Legislature surely adopted

(Statethat when it the Act.Cartwrightunderstanding passed of California
Texaco, Inc., 1160-1163.)ex rel. Van de v. atKamp pp.

That no similar here. We can discern no contem­hasprinciple application
consensus with to the him sustained.”“damages byporaneous respect phrase

a tum-of-the-­The Act was in 1907 as of wave ofCartwright passed part
state and federal intended to stem the ofcentury legislation monopo­power

Hombeck,& Hundred Years in the TheMaking:lies and cartels. One(Landry
17, 2,(2008)Act in Broad Outline No. J. Antitrust and UnfairCartwright

7, 7-8;Section of State Bar State ex rel. Van deCompetition of California

11 Shoe, 481,supra, textualargueManufacturers that Hanover 392 U.S. is not evidence of
statutory disagree.a We The United Statesambiguity interpretationbecause it was not case.

statutory interpreta­“a ofSupreme questionCourt itself has indicated Hanover Shoe resolved
tion,” namely, Clayton4 the Act U.S.C.“proper §the construction of of§ [15 15].”

93, 86, 1661].)(1989)((California Corp. L.Ed.2d S.Ct.v. ARC America 490 U.S. 103 109[104
fundamentally, interpretwhile it true Hanover Shoe did not discuss how best to theMore is

sustained,” acknowledges exegesis ofphrase “damages by implicitlyhim that omission that an
statute,yielded with a courtsinterpretingthose few words would have no answers. Tasked

legislative historyin case the text orresort to all manner of tools to divine intent. Where one
answer,may may onlyin another it lead to a dead end. Courts do not oftenproduce a clear

statutory opacitytext’s is ofcatalogue every alley;blind that Hanover Shoe did not address the
Claytonthe Actsignificance. Supremeno That the Court relied on nontextual tools to construe

significant; that the text itself was not restrictiveis it demonstrates the court’s conclusion
was, short,damages—that ambiguous.enough specify uniqueto a measure of it in
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1154-1156; seeTexaco, Inc., generallyat46 Cal.3d pp.supra,v.Kamp
L.Rev.(1953) 18 Mo.LegislationAnti-trustHistoric OriginsLimbaugh, of

theaimed atstate lawsenactedrecentlyin on other215.) It was based part
Texaco, Inc., atv.Kampex rel. Van de(Statesame problems. of California
Act at 100—A14; Cartwright& The& fn. Hibner Cooper,1160-1162pp.

17,(2008)CelebrationAntitrustComplementaryHistory Enforcement—Aof
81, 91-92.)Barof State2, SectionAntitrust and Unfair CompetitionNo. J.

rou­washim sustained”“damagesor bysustained”“damagesThe phrase
thestatutes ofof the antitrustthe remedialin provisionstinely employed

time.12 in theHowever, yearsand federal decisionsof out-of-stateour review
(never mindnothingdisclosesAct’sthe 1907Cartwright adoptionpreceding

should behim sustained”consensus) byto how the “damagesa speaking
towho seek sueand indirectbetween direct purchasersmeasured or allocated

loss.for antitrust

ofand the Courtrelied on Manufacturersbythe California casesCertainly
to beweredamagesas to howdo not establish consensusanyAppeal

613, 617, a(1861) 17 Cal.v. Co.Miningmeasured. In De Costa Mass.
ditchcase, an unwantedcreatingthat the fordamagesnuisance we explained

sustained, inthe diminutionconfined to the injuryon another’s wereproperty
condition, than the full cost ofratherthe of the in itsvalue property present

659,(1869) 38 Cal.ditch). In Utter v. Chapmanremediation in the(filling
case,664—666, that the steamshipof we explained plaintiffa breach contract

forthe full contract price shippingcould not recoverautomaticallyoperator
had a toduty mitigate byThe plaintiffthe defendant failed tograin provide.

steamer, forgrainsuch as transportingfor hissubstitutefinding employment
so,and, his weredamageshe able to doto the extent wasother parties,

305, P.314—315(1897)diminished. 117 Cal.In Hicks v. Drew [49thereby
beshould189], damagesto real we indicateda tort action for injury property,

actions, offsetting anythe net of the defendant’smeasured based on impact
loss.anybenefit to the againstplaintiff

how tothe ofare on questionThese contract and tort cases unhelpful
in acase. They expresssustained” in an antitrust“damagesmeasure the
loss,for actualare todamagesthe truism that compensateof contextsvariety

actual loss in thethis, before us: how to measurethebegs questionbut again,
fixing.antitrust action for priceof ancontext intermediary-purchaser

12 647, 7, 209,2, 1890, 210)(Act 26 Stat.July ch.E.g., §Antitrust Act of ofSherman 1890
11,255,Acts, pagesustained”); No. sectionMichigan Public(“damages by him 1899

Stat.,Laws, (Mo.sustained”); Rev. formerpage 380(“damages by him Missouri412 1907
18,Laws, 162, pagesustained”); chapter section8972) by Nebraska(“damages him 1905§

11,Laws, (former Ohio Gen.sustained”); page 146by Ohio section(“damages him 1898644
83,Statutes,sustained”); chapterCode, Revised6397) by Oklahoma(“damages him 1893§

Statutes, 54,4, sustained”); title sectionRevised(“damages 1898 Utahpage 1163section
1761, sustained”).(“damages424page
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well,as in anNotably 1907 antitrust claim for civil money damages was a
claim,new kindwholly of of the enhanced sanctionspart “dramatically

(Statetheimposed by Act.” ex rel.[Cartwright] Van de v.Kampof California
Texaco, Inc., law,1167.)46 Cal.3d atsupra, At common no suchp. private

existed;claim remedies for and restraints on tradeillegal agreements were
confined to to hold the void andproceedings agreements unenforceable and

Thus,to revoke (Ibid.) nocorporate privileges. reason exists to assume the
intendedLegislature to method of measur­incorporate any particular existing

ing damages derived from orstatutory common law theprecedent, including
common law contract and tort measures on whichdamage Manufacturers
rely.13

More we consider itgenerally, that the hadimplausible Legislature any
intent on the we face.specific question in what minimalCertainly nothing

haslegislative history survived from the Act’sCartwright 1907 enactment
sheds direct on theany light The economic theories that underlie anquestion.
antitrust claim are that wesufficiently complex surmise the finemay safely

of whether enforcement direct andpoints indirect beby shouldpurchasers
costs, sales,or andpermitted what ofpreferred, lostprecise proof passed-on

trial,and lost should become theprofits of an antitrustgrist were not at the
forefront of the mindLegislature’s when whatenacting was then a pioneering
law. its choiceCertainly by of the generic himphrases “damages by
sustained” and in his or“injured business the did notproperty,” Legislature

to resolvepresume these complex questions.

Two Court ofearly Cartwright Act cases relied on Manufactur­Appeal by
ers do not lead us to a (1913)different conclusion. Krigbaum v. Sbarbaro 23

causation, i.e.,427 P. aCal.App. is case about antitrust the notion[138 364]
that to have an antitrust claim one must establish a causal nexus between
one’s and theinjury (Seeunlawful restraint of trade.alleged Associated

519,General Contractors (1983)v. U.S.Carpenters 459 540-542 L.Ed.2d[74
723, 897];103 S.Ct. Vinci v. Waste (1995)Inc. 36Management, Cal.App.4th
1811, 337].)1814 In theCal.Rptr.2d Krigbaum, theplaintiff alleged[43

land,defendants had to the market forconspired monopolize vineyard-quality
but his arose not frominjury restraints on trade theany byaccomplished

trust; rather, it arose fromalleged actions the defendants took tospecific
interfere with a real estate he hadtransaction brokered.particular (Krigbaum,

13 generic damageNor do contract and significant antitrust-only policytort cases address the
concerns that have motivated the Supreme readingUnited States Court in its of the Sherman

id.,(15Claytonand seq.; seq.) readingActs U.S.C. 1 et 12 et and that influence our§ § must
Cartwrightof the Act.
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causation, a demurrer433-434.) the had not allegedBecause plaintiffat pp.
has(Ibid.) KrigbaumAct claim was sustained.Cartwrightto his properly

(as here) causationthat concerns us: whensay topicto on thenothing general
to be measured?how are antitrustalleged, damageshas been properly

(1922)L. 57P. Co. Co.is Overland v. UnionunilluminatingEqually
a412], case. The366 another antitrust causation plaintiff,P.Cal.App. [207

trade asso­the defendant printingandprinting publishing company, alleged
drivingjobs, therebyhad limit for certainagreed bidding printingciation to

aboutnothingAs of therethe Court Appeal correctly explained,up prices.
instead, the of thethe decisioninjury;this causedarrangement plaintiff

theto the forcompetitionnot bid for work reducedplaintiff’s competitors
Here, contrast,374-375.)(Id.and benefited it. at inplaintiff likely pp.

customers,are their indirectPharmacies not Manufacturers’ butcompetitors
have allegedand that Manufacturers’they properly price-fixing conspiracy

with v.caused them in the form of Ashigher prices. Krigbauminjury
Sbarbaro, 427, P. court’ssupra, 23 in the OverlandCal.App. nothing

we ofdamagesdiscussion to how should measure the thosespeaks plaintiffs
who have causation.alleged

thusIn the of textual we must turn elsewhere. Weguidance,absence
to the to related of thelook amendmentsLegislature’s partssubsequent

Act, “theCartwright Cartwrightand we consider as well whichobject [the
(Judsonseeks to achieve and the which it . . . .”evil seeks to preventAct]

658,v.Corp. (1978)Steel Workers’ Bd. 22 Cal.3d 669Comp. Appeals [150
250, Court,564]; 34586 P.2d see also Burris Superior supra,v.Cal.Rptr.

atCal.4th 1018 must the human thep. Legislatureconsider problems[“we
statute]”].)to address insought adopting [the

Consideration these to the Hanoverof sources leads us conclude federal
Shoe,(Hanover 494)rule U.S. at is most withsupra, p.Shoe 392 consistent

Act.intent and to state under thelegislative Cartwrightclaimsapplies equally
that, aindication available demonstratesLegislature givenfrom theEvery

choice, theit would an Hanover Shoe isregimeenforcement in whichprefer
inIn the actions at relatedLegislature’s closelylaw. twoparticular, points

1977,time are of the Hart-Scott-telling: (1) Congress’sin following passage
12 and(15Rodino amendments to the federal Act U.S.C. etClayton seq.);§

1978, in of the States Court’s(2) Supremein the immediate aftermath United
Brick,in 720.decision Illinois 431 U.S.supra,
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B. The Cartwright Act’s Amendment History

1. Act amendment in toCartwright response federal
legislation

a. The Hart-Scott-Rodino Act

(15amended the ActCongress 12 etClayton U.S.C. seq.) by§
the Hart-Scott-Rodino Actpassing (theAntitrust ofImprovements 1976

Act).Hart-Scott-Rodino The Hart-Scott-Rodino Act stateauthorized attorneys
general to file onpatriae suits14 behalf ofparens consumers forinjured

(15 (15violations of the Sherman Act 1 et U.S.C. 15c(a)(l).)U.S.C. seq.).§ §
consumers,created theCongress out of concern that theremedy indirect

who bear the ofpurchasers typically brunt antitrust violations in the form of
higher had noprices, existing effective redress because the small amounts of
their made individualinjuries suits andimpracticable, consumer class actions
had a vehicle for antitrust enforcement.proven disappointing (H.R.Rep.

94-499, (1976),No. 2d Sess. in 1976 U.S. Code & Admin.reprinted Cong.
News, 2573-2577.) The Hart-Scott-Rodino Actpp. designedwas to fill the
remedial that “sometimes in the enrichmentgap unjust of antitrustresulted]
violators and the deterrent effect of the treble damage action.”undermine[d]
(Id. 2573-2574.)at Thepp. provisionsremedial of the Hart-Scott-Rodino Act
focused on fullachieving of alldisgorgement illegal antitrust profits, using
fluid the cyand doctrine if becauserecovery pres necessary, only“[t]he
alternative—retention of the theby wrongdoer—isprofits adjudicated

2585-2586;and (Id.unconscionable at see also id. atunacceptable.” pp.
2585 of 4D atp. premise 15 U.S.C. is that[“[T]he § [codified § 15d]

be madedefendants should to all measurable from andisgorge profits
.”].). . .antitrust violation

the Hart-Scott-Rodino Act noNotably, originally contained tolanguage
address the that indirect recoverpurchaserspossibility might damages

their when in(through respective general) some instances thoseattorneys
same have been recovereddamages might already direct underby purchasers

Shoe,the (seeHanover rule aShoe defense Hanoverprohibiting pass-on
at 494). The ofsupra, p.392 U.S. double underproblem potential recovery

Hanover Shoe was solved a amendment fromby excludingSenate parens
patriae awards amount that which havedamage any amounts“duplicates

(15 15c(a)(l);been awarded the samefor U.S.C. seeinjury.” Sen.Rep.§

“ '­14 literally country,” traditionallythepatriae,” “parent“Parens of refers to role of[the]
sovereign guardian legaland persons disability attorneystate as of under ... State[the] HQHD

generals parens patriae authority bringhave to of stateactions on behalf residents for[mc]
” (Pacific Countyanti-trust offenses and to recover on their behalf.’ Gas & Electric Co. v. of

1143, 1148, 329,(1997) 291].)Cal.4th 6 P.2dCal.Rptr.2dStanislaus 16 fn. [69 947
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94-803, Sess., theaccompanyingAs the Senate(1976).) Report2d 44p.No.
areto “assure that defendantsthe was insertedamendment explained, proviso

ain chain-of-distributionliability, particularlytosubjected duplicativenot
all of the illegalabsorbed or partit claimed that middlemensituation where is

autho-tension betweenanyand to eliminateovercharge,” perceivedthereby
Hanover Shoe. (Sen.Rep.and followingindirect suitsrizing purchaser

to94-803, amendment was intended44.)15at theNo. supra, p. Specifically,
191,1973) F.2d a(9th Cir. 487In re Casescodify Liquid AsphaltWestern

consolidation, compulsorythe ofsufficiency interpleader,case that relied on
suits,like, toa on eliminateand the rather than bar indirect purchaserjoinder,

(Id. the is between a201.)at “Where choicedouble recovery problems. p.
free, isto defendantsletting guilty go liabilitywindfall intermediaries or

Shoe,44,94-803, Hanoverciting supra,No. atsupra, p.imposed.” (Sen.Rep.
494.)atU.S.392 p.

First,thus a with Hanover Shoe.The Hart-Scott-Rodino Act was of piece
Court, itout United Statesby Supremeconsistent with the thepolicies spelled

violationsbelief it was better to overdeter antitrustreflected thatCongress’s
them, a remedialthan to well as desire to createunderdeter as Congress’s

would to fullyframework that maximized the likelihood violators be required
94-499, in(See reprintedNo.disgorge price-fixing profits. supra,H.R.Rep.

Second,News, 2573-2586.) theU.S. Admin.Cong.1976 Code & pp.
violators mightHart-Scott-Rodino Act that antitrustexpressly contemplated

direct and that rather thanby limitingbe sued both and indirect purchasers,
limitingHanover Shoe—or indi-direct purchaser recoveries—by repudiating

suits, berect the of recoveries could addressedproblem duplicativepurchaser
be against damagesto offsetby damages already subsequentallowing paid

(See 15c(a)(l).)claims. 15 U.S.C. §

theb. The to Hart-Scott-Rodinolegislative response
Act

to the remedial framework ofThe movedLegislature incorporatequickly
Act, thatthe a statuteenactingthe Hart-Scott-Rodino Act into Cartwright

suethe act and the General toAttorneytracked federal authorizedprecisely
16760, added(§ byAct on behalf of consumers.for violationsCartwright

15 on thepoint, explainingRodino made the same HouseRepresentativeBill author Peter
tailored,specifically through Senate amendmentsthat the Act had beenfloor Hart-Scott-Rodino

(15 15c(a)(l)),4C(a)(l) toClaytonof Act U.S.C. §to the bill that became new section the
rule hand in with the bill’s newpass-onthe Shoe no defense to coexist handallow Hanover

Rodino,(Remarks Rep. Debatepatriae purchasers.behalf ofparens suits on of indirect
16,8532, Sess., (daily ed.Cong., Cong. Sept.H.R. No. 2d 122 Rec. H30878-H30879on 94th

1976).)
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1977, 1,543, 1747.)16Stats. ch. for our thep. Notably purposes, Legislature§
as well the Hart-Scott-Rodino Act’sadopted damages provision. (Compare

16760, (a)(1)subd. award must exclude “which[any damages§ duplicate^
amounts which been forhave awarded the same 15injury”] with U.S.C.

15c(a)(l) discussed,[same].) As we have that provision§ was specifically
to fordesigned account awardsduplicative damage resulting from allowing

when,indirect to recoverpurchasers damages under the Hanover Shoe no
Shoe,(Hanover 494),defense rule U.S. atpass-on supra, directp.392

might already have been awarded samepurchasers damages.those Section
16760, (a)(1),subdivision in with the in theparallel corresponding provision

Act,Hart-Scott-Rodino thus itstook as that under the Actpremise Cartwright
direct purchasers could themselves recover that inovercharges might theory

is,beenhave on to indirect thepassed that Hanover Shoe rule.purchasers,
then,Evidently, Legislaturethe that such a rule would to thepresumed apply
ActCartwright as well.

Two additional thesuggestfactors took as aLegislature given
the of Hanover Shoe’s no defense rule to theapplication pass-on Cartwright

First,Act. we when themay presume that a federalLegislature borrows
law,statute and enacts it into state it has considered and is aware of the

legislative (1996)behind that enactment. v.history (People Butler 43
1224, 150];1244 seeCal.App.4th Cal.Rptr.2d also American Civil[51

440,Liberties (1982)Union Foundation v. 32 Cal.3dDeukmejian 447 [186
235, 651 of alegislative historyP.2d federal statuteCal.Rptr. may822] [the

Second,it].)be used to a state basedstatute on Billinterpret Assembly
No. 1162’s indicates of thelegislative history members were inLegislature

behind, of,fact aware of the thelegislative and thehistory import various
of the Hart-Scott-Rodinoportions Act into state law. Thethey incorporated

Assembly Committee’s materials forJudiciary Bill No. 1162Assembly
include by of for the bill andway explanation its from thepurpose excerpts
Hart-Scott-Rodino Act’s remarks fromlegislative history, including

Rodino at how theRepresentative describing length no-duplicative-recovery
of title 15 United Codeprovision 15c(a)(l)States section toadoptedwas

accommodate the effects of the Shoe (SeeHanover rule. Assem.applying

16 Research,Assembly of reading analysis AssemblySee Office third of Bill No. 1162
17, 1977,(1977-1978 Sess.)Reg. (“TheMay page directlyas amended bill1 is modeled on

law”); (1977-1978Judiciary, Analysis Assemblyfederal Senate Committee on of Bill No. 1162
Sess.) 17, 1977,Reg. May (“Thisas amended 2 wouldpage bill enact into California law

essentially provisions year by Congressthe same which enacted putwere last and into Federal
law”). Notably, the Legislature Congress’s preferencetext of section 16760 shows the shared

maximizingfor and ensuring disgorgement profits generated bydeterrence full of antitrust
expressly cy présviolations: section recovery16760 authorizes the use of and fluid to

harmed, anymaximize go Attorneydistribution to those with excess to to the asGeneral costs
16760,reverting (§or state property, wrongdoer.to the as unclaimed rather than to the

(e)(l)-(3).)subd.
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(1977-1978 Reg.on Bill No. 1162Assem.Com. on WorksheetJudiciary,
16,29, 1976Sess.) Sept.Mar. 1977 excerptingas introduced [attachments

Rodino].)remarks of Rep.

the thatLegislatureit to concludewould be absurdargueManufacturers
con-(1977-1978 Sess.), strengtheningReg.Bill No. 1162passed Assembly

rule, whichalso the Hanover Shoesumer antitrust approvedprotections,
Manufacturers positconsumer recoveries.in a casemight hypothetical impair

here) sues(such as Pharmaciesintermediarya scenario in which an purchaser
Shoe,first, andunder Hanoverfull of any overchargerecovers the measure

(because 16760’s duplicative-leaves for the ultimate consumersnothing §
from an antitrustwould exclude the previous recoveryliability language

defendant’s future liability).

Bill 1162’s consumer-We no No.difficulty reconciling Assemblyhave
Inof Shoe rule. thewith tacit the Hanoverprovisions approvalprotecting

abstract, maximum deter-are intended to achieve the same goal:both rules
andthe Shoe rule enhances enforcementrence and If Hanoverdisgorgement.

violations, benefit. As fordeters future antitrust consumersto some degree
filed,a an antitrust suit isthe it scenario in whichspecific hypothetical, posits

final,defendants, allis the and the case becomesa full award made against
Attorneyand before thebefore the statute of limitationsfour-year expires

could haveLegislature easilyhas to file suit. TheanyGeneral opportunity
indeed, the statutethat would a rare and that shortassumed this be scenario

takes resolve an(at least with the time it toof limitations in comparison
the such ascase), joinder,combined with of devicesavailabilityantitrust

consolidation, such a scenario the excep-and case would makeinterpleader,
(1984)v. Court(See Corp.tion rather than the rule. Union Carbide Superior

15, 580, that where suits are36 24 679 P.2d [notingCal.3d Cal.Rptr. 14][201
time, can and theat the same consolidation be employed, practicalpending

““ ” extended natureof suits is ‘remote’ becauselikelihood sequential ‘[t]he
actions, with thecombinesof often ofinvolving years discovery,antitrust

to it for potentialshort statute of limitations makefour-year impractical
in the earlierto sit their until after ofrights entry judgmentonplaintiffs

”].)17suit’

short, patriaein its new parensIn the decided to includeLegislature
thatrecoverythe for doublestatute a occasionalagainst potentialprotection

are not subjectsue but direct purchasersarises when indirect canpurchasers

17 Pharmacies, intermediary purchasers, filed suit intypical.perhapsThis case is far more
2004; (i.e., recoverysought recovery same Pharmacies seekany of the amountshad consumers

now,2000-2004), long and their actionsthey had to file suit beforeyearsthe would havefor
any an in this casewithout risk of awardbeen consolidated or coordinatedcould have

case.impairing any hypotheticalin such otherrelief
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defense,to a apass-on created under the thatprovision beliefspecific
this,Hanover Shoe would From we infer theapply. may Legislature approved

of Shoe theapplication Hanover to Act.Cartwright

2. Act amendment inCartwright response to Illinois Brick

Shoe;a. The to Hanoversequel Illinois Brick

Shoe, 481,Nine after Hanoveryears 392 U.S. the Unitedsupra, States
CourtSupreme was to decide whether the bar on defensive use of apressed

(the claim apass-on theory direct could not sue because it hadpurchaser
onpassed any should be extended theovercharge) to offensive use aof

(the it, too,pass-on claimtheory an indirect that hadby purchaser suffered
antitrust becauseinjury had been onovercharges to it the directpassed by

andpurchaser additional indirect Inperhaps intermediary Illinoispurchasers).
Brick, 720,431 U.S. asupra, divided court concluded that assharply just

defense,defendants could raisenot a as atheory so indirectpass-on purchas-
ers notcould use a pass-on to sue fortheory fromovercharges arising
antitrust violations.

Plaintiff the State of Illinois sued concrete block manufacturers for price
infixing (15violation of the ActSherman U.S.C. 1 et thatseq.), alleging§

the manufacturers had increased andillegally those increases wereprices
contractors, contractors,on to whopassed masonry them on topassed general

who more in their tocharged bids build the State of andbuildings for Illinois
other Brick,government (Illinois 726-727.)entities. supra, 431 U.S. at pp.

forAgain writing the Justice White thatmajority, the ofexplained availability
First,a defensepass-on symmetric.should be allowing offensive but not

defensive claims would create risk doublepass-on a of in thoserecovery
sued,cases where both direct and indirect with apurchasers defendant paying

the of to the direct andentirety any overcharge somepurchaser additional
730-731.) Second,amount to the indirect at thepurchaser. uncertain­pp.{Id.

ties ininvolved andtracing overcharges the risk of antitrustovercomplicating
trials extended to offensive as to defensiveequally casespass-on pass-on

Third,at 731-732.)cases. pp. Hanover Shoe on the judgment{Id. “rest[ed]
thethat antitrust laws will be more enforced theeffectively by concentrating

full for the inrecovery overcharge the direct rather than bypurchasers
allowing every affected the to sue forplaintiff potentially by overcharge only

Brick,the amount it 735.)could show was absorbed it.” atby p.{Illinois
Because no that awould have allowed defensive use ofexception applied

theory—and because Hanover Shoe was still sound law and shouldpass-on
and,not be overruled—Illinois not ascould use a pass-on theory offensively

an indirect couldpurchaser, nothing.recover
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law, con-butgoodwasthat Hanover Shoeagreed fullyThe dissenters
allowinga rulethat it dictatedanimatedcluded the same considerations

Brick, U.S. at 749-750pp.431(See supra,suits. Illinoisindirect purchaser
Shoe,Brennan, had chosen to run thethe courtJ.).) In Hanover(dis. ofopn.

underdeterring antitrusta rather thanofrisk overcompensating plaintiff
In anill-gotten gains.to retain theirallowingand antitrust violatorsviolations

case, chargesthere no thatdanger recognizing pass-onoffensive waspass-on
rather, a claimallowingliability; pass-ona defendant to escapewould allow

punishment.fromwrongdoers escapingadvance the ofgoal preventingwould
“Brick, asserted that752-753.) attemptThe dissenters(Illinois ‘[t]heat pp.

antitrusta it unduly hampersa of defense becauserejectionto transform
claims of ato entertain theinto a for a refusalcompleteenforcement reason

an to turn the decisionattemptclass of seems ingenious [incertain plaintiffs
” (Id. aton its head.’and its rationaleunderlyingHanover Shoe]

theabout double dissenters753-754.) recovery,The concernsmajority’spp.
devices inter-(joinder,could be addressedargued, fully through procedural

risk,like) was a withoutrecoveryand the in instances where doublepleader,
(Id.suits. atthe blanket ban on indirectmajority’sresort to purchaser

761-764.)pp.

The to Illinois Bricklegislative responseb.

Brick, 720, immediate legislativeIllinois 431 U.S. evoked ansupra,
decision,the Bill No. 3222AssemblyWithin months ofresponse.

Brick from(1977-1978 Sess.) havingwas introduced to IllinoisReg. prevent
the Act.18 This “Illinoisjudicialeffect on ofany interpretation Cartwright

wrote into theBrick bill both houses andpassed unanimouslyrepealer”
Act on indirecta of Illinois Brick’s banrepudiation purchaserCartwright

suits, whether such injuredofallowing by injured personsuit any “regardless
16750,(§ (a),the defendant.” subd.indirectlydealt or withdirectlyperson

536, 1, 1693;1978, Corp.ch. see Union Carbide v.added Stats.by p.§
Court, was36 Cal.3d at that 16750supra, [explaining §19-20Superior pp.

18 time, (Chicago Co.“applicable”as Title Ins. v.At the federal antitrust cases were treated
305, 849, 481])(1968) Cal.Rptr. 444 P.2dCorp. Cal.2d 315 [70Great Western Financial 69

618,(Shasta (1963)Douglas Cal.App.2dCo. Work 212 625 [28and “authoritative” Oil v.
190]) LegislatureCartwright Act the feared IllinoisCal.Rptr. questions. Consequently,on

(Sen. AnalysisCartwright Judiciary,Com.applied equallyBrick’s rule would be to the Act. on
27, 1978,Sess.)(1977-1978 Reg. 1p.Bill 3222 as introduced Mar. [billof Assem. No.

precludingof Act an indirect“prevent interpretationto a federal case the Shermanintroduced
[i.e.,standing being appliedto sue to actionspurchaser’s in antitrust actions Illinois Brick]

Act”];Cartwright p. the because federal antitrust[explainingunder the id. at 2 bill was needed
of the‘persuasive’ interpreting provisionsBrick were “considered in thedecisions like Illinois

Act”].)Cartwright



782

amended to the Brickrepudiate Illinois bar indirectagainst purchaser recov-
enactment,the behindery].)19 thisReviewing legislative we findhistory

dissent,indications the theembraced IllinoisLegislature fully Brick includ-
Shoe,ing—critically for our view that Hanoverpurposes—its supra, 392 U.S.

481, was a sound rule of law.

of the Illinois BrickPassage statute was bydriven the fear thatrepealer
indirect bemight of theirpurchasers to sue under thestripped standing

because,ActCartwright under the ofreasoning the Illinois Brick majority,
of theapplication Hanover Shoe rule under the Act could beCartwright

asinterpreted that outcome.dictating that theRejecting reasoning, Assembly
(1977-1978Committee’sJudiciary summary Assemblyof Bill No. 3222 Reg.

Sess.) cited with Illinois “vigorous (Assem.Brick's dissent.”approval Com.
on (1977-1978of Assem. Bill No. 3222Judiciary, Analysis Sess.) asReg.

27, 1978, 1.)introduced Mar. It out thep. spelled dissent’s of thecritique
bar onmajority’s indirect suits and indicated that as thepurchaser “dissent
thenoted ... cited theimplementation could beproblems by majority[20]

byaddressed the ofapplication existing manda­procedural requirements, e.g.,
joinder of the directtory (Assem.purchaser, interpleader, parens patriae.”

Com. on of (1977-1978 Sess.)Assem. BillJudiciary, Analysis No. 3222 Reg.
1978,27,as introduced 1-2.)Mar. Thepp. Judiciary Committee’s analysis

thus that indirectaccepted allowing suits would topurchaser courtsrequire
reconcile the existence of such suits thewith Hanover Shoe no pass-on

rule,defense and cited with theapproval Illinois Brick dissent’s proposed
methods for reconciliation.

inNowhere this or other committee theany report Legislaturedid suggest
reconciliation could or should instead occur by repudiating Hanover Shoe

Rather,theunder Act.Cartwright the existence of the Shoe ruleHanover was
taken as a given; the relevant debate was whether indirect suitspurchaser
could be aaccommodated in world where law.Hanover Shoe was the The

dissent,like theLegislature, Illinois Brick apparently preferred procedural
todevices a blanket ban on indirect purchaser suits and Billpassed Assembly

(1977-1978No. 3222 Sess.) to thatReg. that was ofclarify preference part

19 date,aloneCalifornia was not in this. To 25 states and the District of Columbia have
statutes;passed Brick repealer interpreted existingIllinois numerous others have state law to

Honor,(Karon,purchaserallow indirect suits. “Your Tear Down that Illinois Brick Wall!” The
StandingNational Movement IndirectToward Purchaser Antitrust and Consumer Justice

1351,(2004) 1361-1362.) Cartwright30 Wm. Mitchell L.Rev. Act amendment andThe other
repealerlike Illinois Brick have subsequently upheld against preemptionstatutes been chal­

105-106.)lenges. (California Corp., supra,v. ARC America U.S. at pp.490
20 implementationThese problems purchaserwere those that would arise if indirect suits

permitted pass-onwere at the time that barsame Hanover Shoe’s on a defense remained in
Brick,(See (dis.place. supra, pp. (maj. opn.); pp.Illinois 431 U.S. at 737-747 atid. 761-764

opn.).)
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ofAnalysison(See Judiciary,Assem. Com.Act law.Cartwrightexisting
1978,27,Mar.introduced(1977-1978 Sess.) asReg.Bill 3222Assem. No.

ofthelaw”].) As withof existing passage2 is “declarativep. [measure
theSess.) the(1977-1978 Reg. previous year,Bill No. 1162Assembly

Hanoverofindicates acceptanceof this amendmentLegislature’s adoption
Shoe, U.S. 481.supra, 392

ConsiderationsPolicyC. Broader Legislative

intent, overarchingwe as wellthe considerdivining Legislature’sIn
ofand amendmentthegoals Legislature’s adoptionevident fromlegislative

Cartwrightthe Act over the years.

theonAct has been focusedalwaysits the CartwrightFrom inception,
freelarger competition.of the ofpurpose promotingviolators forpunishment

1907, 530, act to define trust(See Act is “AnCartwrightStats. ch. 984p. [the
ofand civil anddamages, punishmentand to for criminal penaltiesprovide

in commercetrusts], and freeconnected with to promote competition[entities
is, lawsstate”].)this It like antitrust generally,and all classes of inbusiness

” ’ ”“ ‘ “ (Cel-Techcompetitors’about ‘the of notcompetition,protection
Communications, Co. 20(1999)CellularAngeles TelephoneInc. v. Los

163, 548, 527].) awardsP.2d Private damageCal.4th 186 973Cal.Rptr.2d[83
“ ‘Theare carried out:are a tool which thesebyjust procompetitive purposes

fromthe laws to the public monopoliesmain of anti-trust ispurpose protect
trade, isaction for trebleright damagesand restraints of and the individual of

” (Milton Salesand that v. Hudsonincidental subordinate to main purpose.’
418, 936]; Bruce’s443 P.2d see also(1957) 152Corp. Cal.App.2d [313

1219,743, 67 S.Ct.(1947)Amer. Co. U.S. 751 L.Ed.Juices v. Can 330 [91
“a reliable motive foranddamage provide strongremedies[private1015]

903,enforcement”]; (1985) 40Cianci Court Cal.3d 913Superior [221v.
“575, are ‘to servedesigned710 P.2d treble[private damagesCal.Rptr. 375]

”].)laws’as the of the antitrustenforcingwell high purpose

ofconcern is with the eliminationCartwrightAs the Act’s primary
market,the we can and shouldof trade and of freerestraints impairments

deterringfocus. The ofgoalselect the rule most consistent with thatdamages
receive amaya givenantitrust violations and concerns that private party

of a doubleLegislature’sare Theweight. adoptionwindfall not of equal
11,1907, 530, treble987),ch. later amended to(Stats. p.damages remedy §

16750, and dam-much: double treble(§ (a)),subd. demonstrates asdamages
maxi-do in order tobut sotheyages may overcompensate injured plaintiffs,

mize deterrence.

consum-In cases where nooffer useful guidance.These relative priorities
antitrustallowingthe is aners come forward and choice betweenhave
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violator theto retain full measure of from its violation orprofits requiring
their to an innocent direct ordisgorgement whointermediary purchaser paid

violation,those monies and was forced to with the thecope surelyLegislature
latter,would theprefer thereby deterrence and the ofmaximizing probability

full disgorgement.21 To allow defendants to aassertuniversally pass-on
defense, even in cases such as this that no risk ofpresent duplicative

would enforcementrecovery, hamper by reducing incentives to andsue police
antitrust violations.

As Hanover Shoe itself arecognized, universal defense wouldpass-on
enforcement in ahamper way.second aAllowing defense wouldpass-on

and courts intoplunge parties minitrials to trace anofattempting every penny
initial as well as toovercharge, measure the further thatseeking ramifications
an in formovercharge might have the of lost and othersales tertiary

“Shoe,(Hanover 392 atconsequences. supra, 492-493.)U.S. taskpp. ‘[T]he
of isdisentangling claims not beoverlapping damages lightly to imposed

”antitrustupon potential (Kansasor thelitigants, upon judicial system.’ v.
Inc.,UnitedUtiliCorp 211.)497 U.S. at Whilesupra, thep. Legislature

when it enacted the BrickIllinois statute that task therepealer forimposed
sue,universesmall of cases in which levels ofmultiple purchasers might

ofrejection the Hanover Shoe rule would extend that burden to nearly every
rule, contrast, trials,case. the inAccepting streamlines antitrust therenders

of antitrust lessprocess proving damages daunting, ultimatelyand enhances
enforcement.

Manufacturers raise one overarching concern of theirpolicy Theyown.
thatobject Pharmacies were not damaged thesimply by alleged price-fixing

and the law should not countenance a rule aconspiracy that windfallpermits
to undamaged plaintiffs.

This objection misconceives both the nature of the inHanover Shoe rule
and itsgeneral here. The Hanover Shoepotential courtapplication recognized

that a forced a or cartelpurchaser by tomonopoly price-fixing pay higher
might well be ininjured by that antitrust violation even instancesprices
it appearedwhere the could some allpurchaser pass overchargeon or thatof

Shoe, 493,(Hanoverdownstream to others. 392 at fn.supra, U.S. 9p. [“The
thatmere fact a rise followed an unlawful cost increase does not showprice

21 vein,closelyIn previously recoverya related we have approved the use of fluid funds
Cartwright precisely they onlyunder the might wayAct because be the to “ensure that the

disgorgementpolicies of or deterrence are ActCartwrightrealized” and because defendants
“permitted gotten gains largeshould not be to ill simplyretain because their conduct harmed

peoplenumbers of in small people largeamounts instead of small numbers of in amounts.”
(State 460, 605,(1986)Levi Cal.Rptr.v. Strauss & Co. 41 Cal.3d 472 [224Californiaof

here,564].)P.2d The play rejection715 same considerations are in where of the Hanover Shoe
alleged escaperule would allow antitrust violators to without sanction.
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v.see also Kansasof the increase was undamaged.”];that the sufferer cost
Inc., 208-211.) A mightat497 U.S.UtiliCorp pp. purchaserUnited supra,

well,sales, anothershare as vis-a-visor and marketlose profits perhaps
theRecognizingthe same overcharge.not tosubjectpurchaser/distributor

the Hanoverof other forms of injury,the amountdifficulty of proving precise
as the measure ofof the initial overchargeselected the amountShoe court

the butonly injury,initial wasnot because thedamages, overpayment
measured, indamagesand because measuringit the most readilybecause was

would, run, the antitrust law.goalsthe serve various ofthis in bestway long
al.,Shoe, 492-494; 2A et Antitrust Lawcf. Areeda(See Hanover at pp.

395, measure ofmost used(3d 2007) commonlyed. 377p. [“[T]hef
viz., the damagesthe is for actualambiguousandamages, overcharge, proxy

suffered.”].)

Shoe,the in 392 U.S.Some all of identified Hanoverinjuries supra,or
199,481, Inc., inU.S. are playand v. UnitedUtiliCorp supra,Kansas 497

thirdin the Pharmacies’ contracts with partyhere. Evidence record indicates
Given anand rates over time.changedwere sometimespayers negotiable,

so, to lostdo have been able prove profitsto Pharmaciesopportunity might
is,sales, overchargesthird that that in the absence of theyon payerparty

therates that have increased gapcould have reimbursement wouldnegotiated
incosts rates. Evidence thebetween their and reimbursementacquisition

andrecord indicated Pharmacies had seen fewer fewer cash-payingalso
unilateral aover time and thus had discretion for smallerpricingcustomers

so,their do Pharmacies mightof sales. Given an topercentage opportunity
have maintained the(becausehave been able to lost couldprove profits they

customers, theirobtaining drugssame retail for whileprices cash-paying
(seeat a v. UtiliCorpfrom wholesalers cost Kansas Unitedacquisitionlower

493,Inc., 209; Shoe, (due9)) or toat Hanover at fn. lost salesp. p.
customers, are to fewerfillingwho sensitive higher prices,cash-paying

costs and correspond-than would have if boththey acquisitionprescriptions
the value of theirlower).22retail were PharmaciesFinally, allegeding prices

sales, lostas had declined due to lostgoing profits,businesses concerns
toand distributors not Manufacturers’foreign subjectfromcompetition

defense,theAs the cross-motions below focused onovercharges. pass-on
not to in of thisPharmacies were called on forward evidencebring support

course, forof the need theOf the rule Hanover Shoe obviatesallegation.
of other formsand the trial court to and consider theseparties develop proof

because, noted,exist,not but as enforcement ofof not because doinjury, they
overchargebetter if the initial of the isthe antitrust laws works amount

22 Indeed, adid not sales as resultpossibilitythe that in this latter scenario Pharmacies lose
alleged unlikely proposition cash-payingthatconspiracythe rests on the ratherprice-fixingof

wholly price.todrugscustomers’ demand for is inelastic
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chosen as a default the ameasure of all injuries price-fixing mayconspiracy
for aengender given purchaser.23

core,At its Manufacturers’ is that theargument Cartwright Act should be
read to thego beyond (theof theprimary consequence price conspiracy

theovercharge) (theto consider of thesecondary consequence conspiracy
sales,thatbut it should blind to thepass-on), (lostitself tertiary consequences

on). Theprofits,lost and so Court of as wellAppeal implicitly accepted
Shoe's,Hanover focus on as the measure of andovercharges itsdamages

forcorresponding disregard tertiary but that caseconsequences, rejected
it (theinsofar as disregarded But these twosecondary consequences pass-on).

of goHanover Shoe hand in hand: Hanover foundaspects Shoe it acceptable
ignoreto ittertiary consequences only because also disregarded secondary

Putconsequences. differently, Hanover Shoe is not a case about what
injury,constitutes but about how to measure That adamages. purchaser

on an does itpasses overcharge not mean lacks for or Theinjury damages.
courtHanover Shoe alldisregarded damages for measurementtertiary pur-

because, because,and it also theposes only disregarded secondary pass-on
for measurement onepurposes. Conversely, rationallycannot admit evidence

aof under a ofpass-on, theory mitigation, while also evidence thatexcluding
the in fact failed topass-on the loss occasioned themitigate fully by original

Shoe, 491-494;(Seeovercharge. Hanover U.S. atsupra, 392 B.W.I.pp.
Owens-Illinois, Inc.,Custom v.Kitchen 1353.)24191 atsupra, Cal.App.3d p.

Instead, the choice in between rulemeasuring damages is a that for policy
(thereasons considers rule)the Hanover oneonly overcharge Shoe and that

considers all the of overcharge.theconsequences

23 argue, Appeal agreed,Manufacturers and the Court thatof Pharmacies waived these other
injury.of support expresslyforms The record not thisdoes claim. Pharmacies did not concede

they injuries alleged price-fixingthat had suffered no other a result the conspiracy.as of
Rather, they any attempt injurieswaived to prove injuries’other because andthose existence

Shoe,legallymeasure were irrelevant under Hanover rule appliedthe Pharmacies contended
Cartwright agreeunder the we applies,Act. As that Hanover Shoe we need not consider

whether, not,had injurieswe concluded it did Pharmacies should have been permitted proveto
Owens-Illinois, Inc.,(Cf.overcharge supra,other than the in case.this B.W.I. Custom Kitchen v.

Cal.App.3d p.at pass-on applies, plaintiffs191 1353 the defense have the[if should
opportunity prove injuries].)to other

24 rule,We are of adoptsaware no statute or case that such an in-between and Manufacturers
irrationalityhave cited Thenone. of such a rule is as from theinferable well United States

ownSupreme precedents. prevail pass-onCourt’s To on a indefense those rare instances
law,permittedwhere it has a plaintiffbeen under federal defendant must show the could not

Inc., 209;(Kansas UtiliCorpraised supra,have rates otherwise v. United U.S. at p.497 Hanover
Shoe, 493, sales,supra, 9)U.S. at didp. quantity392 fn. and not lose because the to be

(Kansas Inc.,purchased by preexisting “cost-plus” UtiliCorpwas controlled a contract v. United
218; Brick, 736; Shoe, 494;at atp. supra, p. p.Illinois 431 U.S. Hanover at see also

1717,(1990)Hovenkamp, The Rule SalesIndirect-Purchaser and Cost-Plus 103 Harv. L.Rev.
delivered]).[cost-plus1720 amarkup quantitycontracts involve both a fixed and fixed to be In

essence, (basedSupreme precedent recognizesCourt that a pass-on defense on evidence of
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D. Conclusion

actions andLegislature’s responseswe draw from theThe inferences
law, as its actions in andenactingto in federal antitrust well asdevelopments

in direction:Act over the all the sameamending years,the Cartwright point
asthe rule should evenapplyFor state antitrust Hanover Shoepurposes,

conclude, under theWe thereforeindirect are allowed to sue.purchasers
law, notthat a defense generally mayAct as under federalCartwright pass-on

case,Instead, the measurepresumptivebe asserted. in an antitrust price-fixing
thethe of thedamages overcharge paid by plaintiff.of is amount

a few remain inWhile a defense is instancesgenerally precluded,pass-on
First,it be anrecognizedwhich will still available. Hanover Shoe exception

Shoe, and,494)(Hanover U.S. atsupra,for contracts 392 p.“cost-plus”
Shoe,the of Hanover that wouldendorsementgiven Legislature’s exception

Second,to Act as of Illinois BrickCartwright lightthe well. in theapply
16750,(§ where the(a)), maystatute subd. cases arise ofrepealer application

rule the of In instancesrecovery.Hanover Shoe raises duplicativeprospect
sued, awhere levels have where risk remains theyof ormultiple purchasers

sue, trial courts have at andmay mayand theirparties disposal employ
consolidation, to alland like devicesjoinder, procedural bringinterpleader,

cases,claimants before the court. In such if must be allocateddamages
the various of the bar on consideration ofamong injuredlevels purchasers,

lifted;be the defendants assert amayevidence mustpass-on necessarily
as to avoid the ofrecovery damages.defense needed inpass-on duplication

need not inWe address detail the of these two forscope exceptions,
neither here. Manufacturers have not to establish thatsought anyapplies

wholesaler,Nor itcontract would doescost-plus apply. appear anyexception
consumer, aor suits have been that risk ofparens filedpatriae might pose

the atand the statute of limitations for issue hasduplicative recovery, period
since trial erred inlong Accordingly, summarythe courtexpired. granting

Manufacturers on the basis of afor defense.judgment pass-on

III. The LawCompetitionUnfair

claims,In a related to their Act Pharmacies alsoclosely Cartwrightclaim
been unfair andhad Manufacturers’ businessalleged they injured by practices

secondary only possibilityin that foreclose the ofconsequences) presentableis circumstances
(lost fairlytertiary Only saythen in defense that theconsequences profits).and can onesales

illegal overcharge.injuryno as the result of anplaintiff has suffered
one,contrast, purchaser’s pricethis a resale is fixedmarkupIn in stable cases such as where

resaleprice pass any overcharge,direct of its as to the market’sacquisitionas a function so on
mayovercharge-inflated be different than it wouldresponse priceto that resale is not fixed and

sales)overcharge—and mayresponse (e.g.,that lowerhave been in the absence of the different
injure plaintiff.the
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(§were entitled to relief under the UCL et of17200 The Courtseq.). Appeal
theaffirmed trial court’s of togrant summary Manufacturers on thejudgment

claims, and,UCL concluding lacked standingPharmacies wereadditionally,
for relief. We consider each turn.ineligible any ground in

A. Standing

“The of a to ensure thepurpose standing requirement is that courts
will decide only actual controversies between with a sufficient interestparties
in the of thesubject (Commonmatter to their withpress casedispute vigor.”

432,v. (1989) 574,Cause Board 49 Cal.3dSupervisors 439 Cal.Rptr.[261of
2004,610].)777 P.2d In the electorate revised thesubstantially UCL’s

standing where once berequirement; suits couldprivate brought by “any
itself,for theperson acting interests of its members or the general public”

17204,(former 1993, 926, 2,as amended 5198),Stats. ch.by§ nowp.§
is limited toprivate standing who has fact andany suffered in“person injury

17204,has lost ormoney (§as a result of unfairproperty” ascompetition
64, voters, 2, 3;amended asby by (Nov. 2004)Gen. Elec.Prop. approved §

223,see Disability (2006)v. LLCRights Mervyn’s, Cal.4th39Californians for
57, 207]).227-228 138 P.3d The intent of thisCal.Rptr.3d change[46 was to

confine to thosestanding actually by a defendant’sinjured practicesbusiness
“and curtail theto of suits ofpractice fifing on behalf who haveprior ‘clients

service,thenot used defendant’s or viewed theproduct defendant’s advertis­
hading, or other business with theany (Californiansdefendant....’”dealing

228, 64, 1,atDisability Rights, (b)(3).)subd.p. quoting Prop. §for

theWhile voters intended toclearly theyrestrict UCL asstanding, just
plainly preserved standing for those who had had business withdealings a
defendant and had orlost as a result of the defendant’s unfairmoney property

64, 1, (b), (d);business seepractices. (Prop. 17204.)subds. Under that§ §
standard, havePharmacies established distributestanding. To their pharma-
ceuticals, aManufacturers on network of wholesalers and retailers.depend

actedPharmacies as retailers for anddrugsManufacturers’ thus had indirect
(Seedealings (2007)business with Manufacturers. Shersher v. Superior Court

1491,154 Cal.App.4th 1499-1500 purchasesCal.Rptr.3d 634][65 [indirect
UCL lostmay support standing].) theThey money: overcharges they paid.

(See (2008) 847,v.Hall TimeInc. 158 854Cal.App.4th Cal.Rptr.3d[70 466]
17204 standard is when the duemoneysatisfied has toplaintiff “expended[§

the unfair thedefendant’s acts of that loss resultwascompetition”].) Finally,
of an unfair business Pharmacies more than otherwisepractice: theypaid

awould have because of in of law. Theviolation stateprice-fixing conspiracy
intent that 64voters’ under suits be limited to those who sufferProposition

Atlanta,(Seein fact is here.injury Foundry supra,satisfied v.Chattanooga
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a ofbydiminished paymentiswhose propertyU.S. at 396p. person203 [“A
in his property.”].)induced iswrongfully injuredmoney

noPharmacies sufferedultimatelythatargueManufacturersWhile
byfully any injuryto mitigatewere abletheyloss becausecompensable

withstandingthe issue ofconflatesthisovercharges, argumenton thepassing
mayentitled. That a partya bemaythe remedies to which partythe issue of

here, restitution) does(or,a to damagesunable to rightbeultimately prove
to them.for its entitlementtostanding arguedemonstrate that it lacksnot

Co., at 534245 U.S. p.supra,Pac. Co. v.(See Southern Darnell-Taenzer
accruedTheir claim. . when they [overpaid.suffered losses .plaintiffs[“The

events.”];laternot intolaw and it does inquireat in the of thetheoryonce
law the claimMills, ofU.S. at 407 contemplationAdams v. 286supra, p. [“In

notwithstandingthe extra wascharge paid,”arose at the timefor damages
where itreimbursement].) applies,The doctrine of mitigation,any subsequent

standing.not a for extinguishingon for basisliability damages,is a limitation
528,1051,(1986) 42 Cal.3d 1066(See Cal.Rptr.Pool v. OaklandCity [232of
aftercomes into playof[mitigation damages]728 P.2d ‘The rule of1163] [“

beoccurred, stilldamages maybut while somea haslegal wrong
65,Keeton, 458)].)(5th 1984)ed.& Torts p.§averted ....’” Prosser(quoting

doesa recovery,while it diminishmitigation, might party’sThis is so because
entitled to recovery.the interest in it isprovingnot diminish party’s

the voterssuggests17204 or 64in the text of sectionNothing Proposition
standingwhen remade the UCL’sthey require-intended to otherwiseprovide

orRather, a have “lost moneysection 17204 thatonly partyments. requires
anwhenmoney they paidand Pharmacies lostindisputablyproperty,”

to turn thisManufacturers’ invitationWe declineillegal overcharge.allegedly
that proveinto a plaintiffsthreshold conditionfacially simple requirement

at theloss outset.25compensable

B. Remedies

second,a over­onaffirmed summary judgmentThe Court of Appeal
Pharmacies’to any remedy.were not entitledPharmaciesground:lapping

We needand an injunction.two forms of relief: restitutionseekscomplaint
(as17204under sectionstandingthe latter. If a hasonly partyconsider

(Seeunder section 17203.reliefhere), injunctivePharmacies do it seekmay

25 stringent thansubstantially morestanding requirementDoing would render the UCL’sso
Act,Cartwright under which Pharmacies’competition statutes such as theother state unfair

thathistory Propositionof 64Again, nothingwe in the text orstanding undisputed.is see
a result.suggests the voters intended such
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17204 without limitation[authorizing§ for relief to thispursuant“[a]ctions
to bechapter" brought who theby parties satisfy provision’s standing require­

ment].) Manufacturers’ no obstaclepapers identify that would preclude
Pharmacies from reliefobtaining injunctive if establishthey Manufacturers
were in anengaged unfair business practice.26

The Court of heldAppeal Pharmacies were barred from seeking
because, concluded,relief itinjunctive hadthey suffered no loss. Tomonetary

the extent this rests on the conclusionholding Pharmacies lacked standing
17204, erroneous; ante,under section it is as discussed Pharmacies have

To the extent thestanding. rests on theholding conclusion that even if
Pharmacies had standing, could not seekthey relief unlessinjunctive they

restitution,could also seek it is erroneous. Sectionsimilarly 17203 makes
UCL,”relief “theinjunctive form of relief availableprimary under the while

restitution is merely (In re II“ancillary.” (2009)Tobacco Cases 46 Cal.4th
298, 559, 20].)319 207 P.3dCal.Rptr.3d in theNothing[93 statute’s
language conditions a court’s toauthority order relief on the needinjunctive
in a given case to also order restitution. theAccordingly, to seekright

reliefinjunctive under section 17203 is not on the to seekdependent right
restitution; the two are wholly (Seeremedies.independent ABC Internat.
Traders, Inc. v. (1997) 1247,Matsushita Electric Corp. 14 Cal.4th 1268 [61

112,Cal.Rptr.2d 931 P.2d 17203 “contains ... no oflanguage290] [§
relief’];condition andlinking injunctive restitutionary Prata v. CourtSuperior

(2001) 1128,91 Cal.App.4th 1139 couldCal.Rptr.2d [plaintiff[111 296]
pursue injunctive relief even restitutionthough unavailable].)was

As the claim for reliefinjunctive is sufficient to preclude summary
decide,judgment, on,we need not and no the furtherexpress opinion

whether Pharmaciesquestion be entitled to restitution.may eventually

26 court,In arguethis Manufacturers that Pharmacies have waived reliance on their
complaint’s request injunctivefor summary adjudication. argumentrelief to defeat This
misplaces the relevant burden. sought summary judgment groundIf Manufacturers on the

claim, Manufacturers,Pharmacies could obtain no relief on their UCL it incumbent onwas as
moving party,the sought byto show that each form of relief Pharmacies was unavailable.

restitution,While attempted showingManufacturers that with respect requestto the for their
moving ignoredpapers simply request injunctivePharmacies’ for relief.

event,anyIn availability injunctivethe issue whether the summary adjudica-of relief bars
by follytion was decided the Appeal byCourt of and briefed before the parties.us It involves

law,a pure may (Seeissue of reviewable de Wenovo. exercise our discretion to consider it.
(2001) 703, 712, 323,People Superior (Laff)v. Court 25 Cal.4th Cal.Rptr.2dfn. 3 23 P.3d[107

563].)
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Disposition

andreasons, of judgmentthe Court Appeal’swe reversethe foregoingFor
this opinion.inconsistent withnotremand for further proceedings

* †andMiller, J.,‡Robie, J.,Moreno, J., Ruvolo, J.,­J., Baxter, J.,C.George,
concurred.

Four,District, assignedAppellate Division*Presiding Appeal,Justice of the Court of First
VI, the Constitution.by pursuant to article section 6 of Californiathe Chief Justice

† District, assigned by the ChiefThirdAppeal, Appellateof the Court ofAssociate Justice
VI, the California Constitution.pursuant to article section 6 ofJustice

‡ Two,District, assignedAppellate DivisionAppeal,Justice of the Court of FourthAssociate
VI, the Constitution.to article section 6 of Californiaby pursuantthe Chief Justice


