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Judge. non-licensees,both licensees and de-HAYS, theCircuit
completelyvice dominated trade.theofjudgmentappeal ais fromThis an

holding forCourt, questioninvalid The appealDistrict onthe which this
2,880,785, turnsNo. patentPatent therefore islack of invention whether inthe

Fridtjof F.7,April requirementssuitto satisfieson 1959 theissued 35of U.
assignor. We (1958):Schliephacke, plaintiff’s S.C. 103§

judgment.theaffirm patentability;“Conditions for
subjectpatent pat-for non-obviousa matter. AThe involves mechanism

mayentoperation reclining thougha bethe of a chair with not obtained the
leg-restsleg-rest. invention identicallymovable Chairs with notis disclosed

orpositionthat rise to a horizontal described aswhen set forth in section
widely title,102the of this ifback is reclined were used the differences

prior patent. subject soughtbetweenpatentthis in theto The suit matter
design patentedonly to be priora new andwas intended cover the areto art

subjectsuch thatof the accom- thehardware that to matter aasis.used
plish wholeresult and not the chair itself. would havethat been atobvious

the time the invention tomadewasequippedIn chair the Sehlie-a with
person having ordinarya theskill inleg-restphacke device, the is elevated

subjectart per-to which said matterpositionfrom vertical to aa horizontal ”* * *tains.linkagelazy-tongby the interaction of a
actuating lazy-single The agreeand a link. JudgeWe with who,Dawson,

tong consistinglinkage, oftwo setsof in below,the court priorreviewed the
pointlinks, pivotally onconnected at a patentart and held the invalid for failure

theandlink of rear setthe forward the to meet statutorythis test.
set, pivotedthe forward isrear link of Both lazy-tongthe linkage and theleg-rest set.at ofone end eachto the actuatingdirect link were known in thelinkage pivot-opposite isend of eachThe prior Lazy-tongart. linkages, substan-ally thethe of seatto sideconnected tially the employedsame as those in thelink thefront. The rear oftoward the Schliephacke device, appear Lorenz,inangularlinkage a exten-rear has short Patent No. 2,781,824, Februaryissuedactuatingpointing downward. Thesion 19, 1957; Lorenz, 2,843,184,Patent No.endpivotally to theconnectedlink is July 1958;15,issued Luckhardt, Patenttheand to the base ofextensionof this 2,870,822, January 27, 1959,No. issued

chair. al.,and Bank 2,838,093,et Patent No.
lazy-tong linkage leg-A will raise a 10,issued June 1958. In the first three

pivotallyrest to which it is attached lazy-tongs bythe are actuated a link
applieda forward force iswhen to the connecting a lower extension of chairthe

Schliephacke device,link. Inrear the point lazy-tongs.abacks to on the The
provided byis thethat ac-force direct reclining of the back in relation to the

tuating link which remains fixed when lesser movement of the seat thesends
seat, lazy-tongswhich thethe to at-are providesextension forward and forcethe

upwardtached, moves and back. The raising leg-rest.for the In the Bank
linked to the base and the backseat is connectinga similardevice link em-is

wayin a that itthe chair such movesof ployed lazy-tongsbut it connects the with
upward and back when the theback of a lower extension from the seat theof

reclined.chair is rather thanchair with the isback. It
seat,of theSchliephacke patent the incline rather than thethe is “newThat

providesback, the(1958)) that force and(35 the de-101U.S.C.useful” §and
regardlessaccept- beby widespread can usedthusto its vice ofattestedis

inback moves relationby The whether the to thetrade.1 record showstheance
by1960, manufactured seat.in 1959 andthat

economy production.improvements ofchair and1. concern “balance” ofThe the
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per­2,276,053, formingal., No. the identical functionPatentLuckhardt et
single separate applica­1942,10, a formed earlierin theshowsissued March

somethingto havelinkage tions would notpivotally at one end is thatattached
havingpersonlower ordi­leg-rest a been to ato “obviousat the otherthe and

naryend andthe skill in the art.” Great Atl.Nearthe seat.extension from
Supermarket Equipmentaside Pac.the front Tea Co. v.link onof latterthis

151-153,actuating pivotally Corp.,single 147, S.Ct.is 340link U.S. 71direct
actuating 127, 130, (1950);2129, L.Ed. 162the 95end ofThe otherattached.

Engineeringto the lower Lincoln v.pivotally Co. Stewart-­attachedlink is
Exactly 545, 549,the Corp.,as in S.Ct.Warner 58303 U.S.the chair.frame of

position 662, 664, (1938).3device, the fixed 82Schliephacke L.Ed. 1008
link-actuating prevents thelinkof the Appellant points to the com­
andthe seatmovingage back withfrom Schliephackemercial success of the de­

leg-rest toit, causing theactuatesthus argues ifvice and that the combination
Ltd.,Thomas,Compare &Greavesrise. in fact to awas obvious worker skilled
Sep-737,396, issuedNo.PatentBritish art,in the worker would havesome such

28, 1955.tember linkagelazy-tong thethe andcombined
actuating Schliephacke.SchliephackeThus, com- link beforedevice directthe

actuating clearly bylink so not es­Commercial success itself doesthe directbines
patent validity patent.4 How­in the Luckhardt the of atablishdemonstrated

linkage repeatedly ever,lazy-tong proper onit relevantin a case isthewith
patents. patentwould beIt that thethe of obviousnessin other issueshown

“longsatisfythat com- ato conclude this served toindeed under attackdifficult
ingredients per- Co.,proven each 285Reiner Leonwant.” v. I.of feltbination

conjunction weight tippingof knownor concert in scales ofthesuccess has2. “The
onlysomething; patentability.judgment [Cita­must contribute towardelements

way however,Where, here,thein exceeds inven­some astion.]the wholewhen
lacking,parts plainlyofthe accumulation commercial successisits tion issum of

** *patentable. fill Jun­[Citations.]”the void.cannotdevicesold
Ostby Co.,gersencombination Barton 335 U.S.should scrutinize v. &“Courts

269, 272,proportioned 567,560,to 235patent a care 93 L.Ed.with 69 S.Ct.claims
finding Corp.improbability Magnusdifficulty (1949).of Harmonica v.Seeandthe

(2dassembly Products,Lapinold elements. Cir.in of 236 F.2d 285aninvention
1956);patent to thea is add to Structural Slate Co. v.of VermontfunctionThe

Co., 9, (2dknowledge. Patents cannot 233 F.2d 11Tatko Bros. Slateof usefulsum
contrary, denied, 917,when, Cir.),their 352on the U.S. 77 S.Ct.cert.sustainedbe

(1956).216,former resourc-from 1 L.Ed.2d 123to subtractiseffect
pat­freely A inskilled artisans. It be added that cases ofavailable shouldtoes

only improving existingpatent which ana combination on devicesfor ents
change every severelyproduct,no in is reason towith thereold elementsunites

pre- weightfunctions,respective issuch as attributed tolimit the commercialtheir
obviouslyhere, al-what distinction between awithdraws The meresuccess.sented

monop-ready improvementof its and an inventioninto the field is wellknownis
patents,oly the availa- in law ofresources known the and incor­diminishesand

”** * byporation340 devicemen. U.S. of a manufacturers canto skillfulble
solely byexplained152-153, at theS.Ct. 130. be former.71 Seeat

Mfg.Mining &Minnesota Co. v. Indus­aggregation of a number ofmere3. “The Tape Corp., 7, (7thtrial 168 F.2d 11which, aggre-parts in theor elementsold denied,Cir.), 829,335 U.S.cert. 69 S.Ct.produceperform no newgation, or or dif- 56, (1948).38293 L.Ed. Moreover theoperationor than thatfunctionferent utilizingofvolume of sales chairs theproduced byperformed ortheretofore Schliephacke irrelevant,device is whenpatentablethem, invention.” 303notis nothing inthere is the record to show(1938).549, at 66458 S.Ct.atU.S. that sales were toattributable the im­
enjoyedprocess provement, reclininghas or that sales ofthat thisfact4. “The

success, however, Schliephackewhen thechairs increasedcommercialconsiderable
patent adopted.is wasrender the valid. It mechanism See Welshnot Man­does

question ufacturing Co.,ofin where the Co. v. Sunwarethat cases Productstrue
225, (2d Cir.1956).one,patentable is a close such 236 F.2d 227invention
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&1960),501, (2d cert. de­ asserts it. International Carrier-CallF.2d 504 Cir.
Corp. Amer­Corp.1649, L.­ Television ofnied, 929, 6 v. Radio81 S.Ct.366 U.S.

;1944)only ica, 493, (2dHere, evi­ 142(1961). F.2d 495 Cir.Ed.2d 388 the
Hep­“long rela­ Western v. S. S.the States Mach.of felt is Co.dence want”

Cir.),(2dCo., 345,ontively large worth 147patents issued F.2d 348number of
1414,873,reclining denied,in recent cert. 65 S.Ct.325 U.S.hardwarechair
that,(1945).in­ thanyears,5 89 Moreconsiderable L.Ed. 1991an indication of

presump­de­improvement these the theof most that can ofterest in be saidthe
adop­togethervices, requires reasonableimmediate tion is thatthe that itwith

by theSehliephacke validity re­questiondevicetion the doubt on the beof of
spe­point aAppellant to patentsolved in Seetrade. cannot favor holder.of the

168,theproblem in Sons,workerscific to which Mumm v. Decker 301 U.S.&
directing and 171, (1937).675,field their attentionwere 57 S.Ct. 81 L.Ed. 983

Sehliephackeby requiresolved the The thewhich was thatstatute notdoes
v. weightBrooks Co.in E. J. ofpresumptionwedevice. As said thebe accorded

(2d841, 842Corp., 266 F.2d theStoffel Seals actual evidence or the use ofthat
883,denied,Cir.), 80 S.Ct.361 U.S. ofpresumptioncert. decisionaffect ashould

(1959):154, 119 invalidity4 L.Ed.2d reach­that bewould otherwise
recog-ed with hasconfidence. This courtapart andthe usual“But from

nized the ac­anunavoidable obstacles tomanufacturerscommon desire of
impartialcurate and areproduct decision thatconstantly improve theirto

parte proceedingsinherent in ex in thenearly routineall—the stimulus of
patent office, Desperak, 249 F.2dis Guide v.engineering improvements —there

recog- 145, (2d 1957).148 cannotCir. Weany specific andofno evidence
properly toof that officeallowclaimed decisionstheproblemsnized which

preponderancealter the evidenceof theinvention solved.”
validity.6questionon Greatthe of SeeweightgreatAppellant places Super­Atlantic & Pacific v.Tea Co.presumption validityon the of attached 147,Equipment Corp., 340 U.S.marketby duly patent (35statute a issuedto ;156, 127, (1950)­L.Ed. 16271 S.Ct. 95(1958)). presumptionTheU.S.C. 282§ Thomson, 419,App.D.C. 425reIn 26validity patentrelieves the holder ofof

(S.D.­Lyon Bob,(1906); 481 F.2dcf. v.validityestablishingof thatthe .burden
rev’d,N.Y.1924) (L. Hand, J.), F.2d10requisite mainte­as a for the successful

case,1926).7 present(2d In theCir.30infringement action, andnance anof
burden of com­hisestablishing defendant satisfiedplaces in­the burden of

infringer invalidityallegedvalidity ing evidence ofon the who withforward

patent6, of the examiner5. infra. attentionSee note to the
opposi­no intervention inwasand there1950, eighteen patents6. Since on different Sehliephackeof thethe issuancetion toinvariations of hardware for use reclin- patent. factorsof these tend toBothleg-restsing chairs with movable have presumption.negate the Cut­orweakenObviously notbeen issued. there have Capitolv. MailChute Co. Chuteler Maileighteen inbeen “inventions” this narrow Cir.),63, (2dCorp., 64 cert. de­118 F.2dyears.in last twelve Whenarea the in- 580, 1096,nied, S.Ct.U.S. 61 85 L.Ed.313monopoly grantsconsistent thus seem- Corp. Essley,;(1941)­ Celanese v.1537ingly Office,fromflow the Patent it is petition(2d Cir.1938) forF.2d 89598weightclear that the be attached toto 649,dismissed, 307 U.S. 59 S.Ct.cert.patentofthe determination examiners (1939);836, R. &L.Ed. 1528 Hoe Co.83very totallylimited,must be and is un- Printing Co., 271,Press 30 F.2dv. Gossweightlike the accorded the determination Cir.1929);(2d Alcosee Kar Kurb274agencyanof administrative made after (3d Cir.1961).Ager, F.2d286 931Inc. v.adversary proceeding.an althoughHowever, it is not clear whether

arguesaddition, pointed correct, appellant7. In it be thatshould out that otherhe is
particular patents evidencing by pat­patentsof considered thenone the that were

prior byart which on the same elementswere relied the examiner reveal ofent
by priorcourt or this court art.below were called the
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ques- Commentaryand Act,we on thehave doubts 35such on theno New Patent
bring presumption [1954]),tion p.as fur-would the U.S.C.A. 1 to 110 at 21§ §

despiteplay.ther into fieldin thethe fact that workers
may not be.

MEDINA, Judge (dissenting).Circuit It is not anynor can it be with show
Indeed, the “ob­combination seems of reason proofsdenied that the in this

vious” prioronce the art is understood case demonstrate that forthe trade had
Schliephacke’sand patent explained. long periodis a recognizedof time the

The very simple,mechanism manis and improveneed to economythe construc-of
by concludingflatters himself suchthat tion and simplicity operationof of reclin-

obvious; simplicity,combinations ingare chairs, and at tothe same time
explained,once alltends toto be obvious legachieve an extension the rest ade-of

hindsightmen. But ofnot the test quateis support legsto the of the occu-
patentability. 103; Copease35 pant;U.S.C. § all this to be indone a chair that
Mfg. Equip.PhotocopyCo. v. American will well, e., easily“balance” i. andmove
Co., Cir., 1962,7 772,298 stayF.2d any positionin781­ the use ofwithout

Corp. Co.,Honolulu Shelby PoultryOil springs.v. These are in; the features found
Cir.,4 1961, 131;127,293 F.2d Reiner Schliephacke’s recognizedchair. Such a

Co., 501,v. I. 1960,Leon Cir.,2 F.2d285 long standing clearlyneed of relevantis
denied, 1961,cert. 929,366 81U.S. S.Ct. to the issue The exist-of obviousness.

1649, 388; Goodyear6 CompareL.Ed.2d recognitionence and isneedof this
Co.,Ray-O-VacTire & Rubber Co. v. amply byattested theof case.the facts

1944, 275, 279, 593, 88321 64U.S. S.Ct. And it allto me atseems to be no answer
L.Ed. 721. say “problem”to thethat the whichto

addressingworkers in the field wereWe should that “ob-take care to see
sufficiently “specific.”themselves notwasmeaninglessvious” adoes not become

Maryland, JerroldSee Entron of Inc. v.word, justify preconceivedused to no-
1961,Corp., Cir., F.2d4 295Electronicstions. When the record furnishes a basis

Shelby670; Corp. Poul­Honolulu Oil v.evidence,objectivefor suchresort to
Co.,try Co., supra; LeonReiner v. I.givensignposts primary con-should be

Cir.,Lawrence,supra; 2by Norman v.bysideration As statedthe Court.1
SafetyLeon, 1960, 505;Judge F.2d American285I.Hand in Reiner v.Learned

1959,Cir., 269Schreiber,supra, page 2Table Co.at 504: v.
915,denied, 80255, 361 U.S.F.2d cert.judge orthis“To our own thaton

259, 185.4 L.Ed.2dS.Ct.assemblage factorsof oldthat new
was, not, to sub-or ‘obvious’iswas reclining appearfor asPatents chairs

ignorance ac-thestitute our for early 1852, todayandas there are well
subject thosequaintance ofwith the fifty patentshundredover one and in the

it.”withwho were familiar Despite number,this forfield. the need
Schliephacke’srely hindsight improve-than on our a chair withRather own

perspicuity existed, byto of or isas the the fictional ments still as shown the
years“person having ordinary priorthat within but six totheoretical skill fact

art,” objec- patent suit,the in no lessin should use the ofthe we what issuance
recliningkeeping patentsrelevant, foris mind thirteen chairsevidence in thantive

Schliephacke’s“person” successis assumed to fa- issued.that the werebe
material, byprior ishad failed shown “theall the art otherswith wheremiliar

Schliephackeadoption102, (Federico, of theSection35 U.S.C. immediatesee

Compare159,E.g., 165. Reviser’sF.2dEkstrom-Carlson & Co. v. Onsrud 2921.
p.Works, Note,Inc., Cir., 1962, §1 to 110 at§U.S.O.A. 7157 298 35Machine F.­

* * *(“[Section765, 770; Maryland, (1954) is]103 toEntron of Inc. v.2d
Corp., Cir., 1961, for addition at a lateras a basis theElectronics 4 serveJerrold

may670, 675; which besome criteriaBewal Minne­ time of295 F.2d v.Inc.
1961, out.”).Mining Mfg. Co., Cir.,& 10 workedsota
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popularMoreover, beit seemsa sub- while toby astrade,” usedevice itsthe and
Office,nowadays cry Patentto down thegonestitute for had before.what

saytoI should like to take this occasionprior patents,The theart asas well years Districtthat after aseveral astestimony trial,at thatit clearthe make experienceJudge, years ofand over tenmany “trying way.”were Ofto find the cases, Ideciding patenton this Courttwenty-seven spe-the prior patentsart good'doing athink the Patent Officeiscifically allegedby in-relied on the job.
fringer, twenty-three differentare to

andmy opinion patent validIn the ispatentees. tryingmanyHow more were
remand-the andcase should reversedbeway,to find athe makebut tofailed

issuetheed for a new at whichtrialpatentable advance, onlycan be sur-
infringement mayof determined.bereclining ap-industrymised. The chair

pears highly competitive,to have been
practical lacking.and incentive notwas

SchliephackebyThe sat-means which
longisfied andthe need availablewere

tryingknown to theto achievethose
pivotssame ofresult. and areLinks

nearly origin, usedancient and have been
by designers reclining leastatof chairs

9,449Hammitt,since 1852. Patent No.
eyes(1852). UNITED INSURANCE COM­the PACIFICThe means were before

PANY, corporation, Appellant,adesignsoughtof a chairthose who to
v.Schliephackewith the of thefeatures

MEYER, Appellee.Haroldchair.

UNITED PACIFIC INSURANCE COM-sayTo retrospect pat-innow that the
PANY, Washington Corporation,aented combination was “obvious” is

Appellant,totally ignore thoughto the evidence that
v.the known,means were well none of the

POPE, Appellee.many C. G.yearswho worked for to obtain the
by thoughtresult Schliephacke 16921,achieved Nos. 16922.

making allegedlyof this “obvious” com- AppealsUnited States Court ofbination. The issue of obviousness Ninth Circuit.
by typeshould be decided the use of this 19,June 1962.objective yardstick.of evidence as a

Otherwise, pretendingarewe to decide
what was or notwas to work-obvious the

reallyquestion,iner the field in but
making guess, dark,a a inmere stab the

very per-limited,on the ourbasis of own
Judgeexperience,sonal Learnedwhat

“ignorance.”Hand calls our And we
onlyguessmake this after the secret

allegedthat lies at the base of inven-the
explained Thustion been tohas us.

gadget”say justof us “this issome a
say ofof us “no.”and some This is one

why patentreasons the decision ofthe
in Circuit seems tocases this sometimes

upon particulardepend the combination
sitting paneljudges theon that de-of

each case.cides


