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summary judgment onic’s motion for its
toinfringement relatingclaim the '674

granted Aqua-Lung’s corre-Patent is and
summary judgmentsponding motion for

denied;non-infringementits claim ison
(3) forAqua-Lung’s summarymotion

on fraud counter-claimjudgment Oceanic’s
(4)granted; motionAqua-Lung’sis for

summary invalidityits claimjudgment on
(5)denied; motionAqua-Lung’sis and for

summary judgment on Oceanic’s trade se-
misappropriation counterclaim iscret de-

nied.

partiesThe shall for aappear supple-
mental case conferencemanagement on

10, 2010, at a.m. inJune 10:00 Courtroom
3, Floor, Courthouse,17th StatesUnited

Avenue, Francisco,450 Golden Gate San
jointA supplementalCalifornia. case

management shouldstatement be filed no
3,thanlater June 2010.

IT IS SO ORDERED.

TECHNOLOGIES, INC.,ZL Plaintiff,

v.

GARTNER, CarolynandINC.
DiCenzo, Defendants.

JF(PVT).Case No. CV 09-02393

Court,United States District
California,N.D.

Division.San Jose

3, 2010.May
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Wag-Ng,Michael Kai James Matthew
LLP,staffe, Fran-WagstaffeKerr & San

CA,cisco, Plaintiff.for

Feldman, Barnard,P. Justin B.Robert
Sullivan,Quinn Emanuel Urquhart &

LLP, Shores, CA, for Defen-Redwood
dants.

ORDER GRANTING MOTION
DISMISSTO

FOGEL, Judge.JEREMY District

I. BACKGROUND

Background1. Procedural

(“ZL”)ZL Technologies,Plaintiff Inc.
original complaint Defen-againstfiled its

Gartner, Carolyndants Inc. and DiCenzo
“Gartner”) 29, 2009,(collectively, Mayon

(1)alleging seven claims for relief: defa-
(3)(2)character; libel;ofmation trade

43(a)§false statements under of the Lan-
concerning productsham Act Gartner’s

services; (4)and false statements under
43(a)§ concerningof the Lanham Act

products Symantec Corporation (“Sym-of
(5)antec”); advertisingmisleadingfalse or

under California Business and Professions
17500; (6)§ un-competitionCode unfair

der California Business and Professions
(7)17200;§ negligentCode and interfer-

prospective advantage.ence with economic
moved failure toGartner to dismiss for

maya claim which beuponstate relief
12(b)(6).granted pursuant to Rule On

23, 2009, the Court Gart-grantedOctober
in entirety,ner’s motion its leave towith

exceptamend as to ZL’s claims under the
California and Professions CodeBusiness

negligent pro-and for interference with
spective advantage.business

4, 2009,On December ZL itsfiled first
(“FAC”)complaint allegingamended

claims for defamation of character and
again to dis-trade libel. Gartner moves

The Court the mov-miss. has considered
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responding marketingand the oral ining papersand materials that is“Gartner
of at thearguments presentedcounsel just bigger, networked,not more or more

12,Februaryon 2010. For thehearing than competition.influential the We are
below, the willreasons motiondiscussed leaguein a of our ...own We can show

granted,be this time without leave to you to buy, buy,how what to and how to
amend. get best on your technologythe return

¶20.investment.” Id. Others in the in-
Allegations2. of theFactual FAC dustry recognize Gartner’s dominance as

facts,ZL arealleges followingthe which publishedwell. An unspecified article as-
apresumed purposesto be true for the of that to get“[f]ailureserted a favorable

motion to dismiss. in an analyst reportmention could under-
mine ofyears product development. Ac-

A. The Parties
hand,onceptance, the other a com-boosts

enterpriseZL “makes and sells soft- pany’s exposure is buyersand essential for
ware, including systemscutting-edge that ¶updrawing shortlists.” Id. 22.

store, index,tolarge enterprisesallow
is analystDiCenzo Gartner’s lead for thesearch, data, pri-and extract electronic

¶archivingemail active market. Id. 4.¶marily email and files.” FAC 8. ZL is
primarily self-funded and has avoided Allegations WrongdoingB. of
seeking large capitalamounts of venture

ZL’s claims of defamation li-and tradefunding independencein order to retain its
based entirely upon rankingbel are its aslong-and make business decisions for the

a player Qua-“Niche” in MagicGartner’senterpriseterm ofbenefit its customers.
¶¶ 81-91,(“MQ”)drant Report, id. and a¶Id. 11. ZL strongest prod-“offers the

by that productsstatement DiCenzo ZL’scapabilitiesucts with thethe broadest in
¶ Symantec’s Enterpriseand Vault softwarearchiving market,” 12,email id. and its

“Allegedweresuperior (collectively,“the same” De-products and service earned the
¶¶Statements”).company famatoryofa core customers that include Id. 97-102.

some of world’s largest enterprises.the MQ ReportThe annual provides re-
¶ However,Id. signifi-15. ZL’s sales trail analysis particular seg-search of market

cantly larger competitors,of its in-those ¶annually. target23. au-ments Id. The
¶cluding Symantec. Id. 16. MQ Reportthe potentialdience for is the

Gartner, which identifies itself as “the inanalyzedcustomer base for vendors the
leading re-technologyworld’s information ¶report. archivingId. 24. Email soft-

advisory company,”search providesand analyzed MQ Reportware has been in the
analysis of the in-technologyinformation MQ2002. emailReportsince The “for
dustry paying corporateto and executive archiving reportstates that the covers

¶ ZL,Id. 17. Accordingcustomers. to product prove,werevendors who ‘able to
enterprises governmentalthe large and references, abilitythrough strong their to

bodies that tend to ar-purchase emailing
an look-organizationaddress the needs of

“rely heavilychive onsoftware outside ad- ”support ofing to thousands users.’ Id.vice,” and dominates the market“Gartner ¶ 25.¶providingfor such 18.advice.” Id.
MQ IT on aReport placesThe vendorsposition gives itGartner’s market the abili-

Qua-'proprietary map Magiccalled “thety powerto exercise “make-or-break over
qua-drant” that divides vendors into fourtechnology providers productsthe whose

¶ desirability:order ofdecliningdrants inpurchasers.”are such 19.aimed at Id.
influence, “Leader,” “Visionary,”assertingits and“Challenger,”Gartner touts own
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¶¶ the 36. Theit to same. Id.of the four stand beId. 26. The axes“Niche.”
“ability allegationsspecificto contains severala vendor’s FACquadrants measure

First, alleg-itof vision.” Id. this“completeness supportand in of assertion.execute”
¶ “ability execute” variable is and ana-presidentThe to that a Gartner vice30. es

of theupon place-Gartner’s assessment thatbased on websitelyst wrote Gartner’s
services,andgoodsqualityvendor’s of on aMagic Quadrant is basedment in the

execution, ¶viability, marketoverall sales Id. 38mathematical model.”“rigorous
record, market-and trackresponsiveness presidenta(asserting that Gartner vice

execution, experience, anding customer that, your day,“inemployeea formertold
¶ “completenessTheId. 31.operations. [MQ developed by smartReports] were

ofan evaluation avision” axis reflectsof have aanalysts placing Today, wedots.
understanding, marketmarketvendor’s model—rigorousmuch more mathematical

strategy,productstrategy, strategy,sales dots”). Second, itjust placewe don’t
model, strategy, innova-industrybusiness that characteriz-“implicitlyclaims Gartner

¶ 32.tion, strategy. Id.geographicand factualMQ Report designations ases” the
of subcom-component comprisedEach is toallowing “respondrated toby vendors“ ”‘Quality offor Goodsponents; example, ¶ Third, pointsit‘factual errors.’ Id. 39.

into suchis ... outand Services’ broken research andout that Gartner describes its
‘capabilities, quality, featurefactors as “highly discerningas researchanalysis” ¶ uponcomponentsId. 33. Thesets.’ defensible,objective,that and credibleis

axis isplacement along the basedwhich jobhelp do better.”[customers] [their]to
orassigned weights heavy, standardare — ¶ Fourth, it aalleges41. that GartnerId.

low. Id. Re-guideresearch claims that “Gartner
complaint byoriginalZL amended its on that itsobjectivity”is built andsearch

collectively assertadding allegations that the “ulti-methodology promisesresearch
(1) placement offollowing: ¶Gartner’sthe objectivity.” Finally,42. itmate Id.

aMagic QuadrantZL on the is “statement SECcites a statement in Gartner’s 2008
(2)fact”; MQ Reports areof Gartner’s providethat “Gartner consultants10-K

facts;unpublishedon data and andbased helpto ourconsultingfact-based services
(3) opinions byaffected anGartner’s are busi-manageclients use and IT to enable

an eco-bias hasinherent because Gartner ¶ 43, theand thatperformance,”ness id.
tosellinginterest in its services thenomic fact-website are“[w]eGartner asserts

companies it rates. ¶ 44.Id.knowledge-centric.”based and
QuadrantAllegations Magic1. that time, allegesAt the same ZL that “[i]n

designation is a statement of attemptsof itportions reports,Gartner’s
fact certain asto disclaim of its statements

¶ 58; Request foropinion.” Id. see alsovendor,that a“placementZL claims of
Notice In of Defendants’SupportJudicialofquadrantsone of the four aboth within

Complaintto Dismiss PlaintiffsMotionQuadrant relative to the ven-Magic and
(“RJN”),1 Quadrant ReportEx. C (MagicQuadrant,competitors Magicindor’s the

2009)¶ opinionsat 1 (noting “[t]hefor thatof It as-a statement fact.” Id. 35.is
changesubjectherein toexpressed arewith-placementserts that Gartner intends

notice.”), (stating placement3 thatas withoutMQ Reportin the to be understood a
Quadranton the “isMagicof fact that readers under- of vendorsstatement and

Quadrant2007, 2008, part theMagic plaint, remain a of the record on1. The and 2009
judicialReports, of which the Court took no- instant motion.

dismissing initialtice in its order ZL's com-
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¶¶non-publicationGartner’s view of vendor’s of this data.on the Id. 49-57based
thatperformance”). (explaining while Gartner sells the

MQ Reports, the more ofpartlucrative itsAllegations unpublishedof2.
the sale of thebusiness is additional infor-underlying Magicthedata

Quadrant analysis,mationReports and such as customized
analyst time,reports, consulting inquiresalleges MQ Reportthat the is basedZL

services).and other relatedFACon data and facts.undisclosed
¶¶ addition,In ZLMQThe 2009 states: insists that Gart-Report45-67. while

“attemptsner to disclaim itscertain ofregarding prop-Gartner’s viewShaping
¶ 58,opinion,”statements as id. factplacement more than it “iner vendor are

1,000 yearpast understanding opin-conversations over the create[s] the that its
customers, of ourpartwith asGartner ions construed beingare to be as onbased

service, ¶survey andinquiry responses undisclosed facts.” Id. 59. ZL ancites
fromupdates the vendors in the March/ example publishedin a brochure Gart-on

frame,2009 time 70 con-April and over entitled,ner’s “the Re-website Gartner
with refer-vendor-suppliedversations search and Id.Methodologies.”Process

in AprilMarch and 2009. Weences ¶ 60. opin-The brochure states that “Our
onlynotlearn from these conversations ions in agroundedare solid base of facts

awhy choosinga client is or has chosen experienced analystsownbyverified our
vendor, whybut it did notspecific and in business andothers academia.” Id.

other that on itschoose vendors were ZL several other ofprovides examples
experi-shortlist. We also learn about by Gartner thatstatements to the effect

running the inproduct productionences insightsGartner’s and areopinions
environments, and how the ven-effective “grounded in a consistent andmethodology

in respondingdors are to client issues. analysis,”fact-based “drawn from a critical
Increasingly, learning whywe are about

else,”anywherefact base not available
company choosing replacea is anto

them,analysts“based as ouron facts seeexisting vendor with a solu-new vendor
influence,” “quali-without unfair or unduetion.

is by quantita-tative research reinforced
¶ followingThe attrib-Id. 46. statement ... un-tive research no stone is left

ofuted to Gartner’s research director is turned,” “fact-based ...and and created
a section company’sfound in of the website

by andwell-timed delivered vendor brief-entitled, Qua-Magic“How not to ause
analystings and other Id.interactions.”drant”: ¶¶ alleges61-66. ZL that these and other

Also, MQ ... only tinyan areflects an thatstatements create understanding
actuallyof what anpercentage analyst

analysisandGartner’s research —“evenbeautyabout the isknows vendor. Its
‘opinion,’that as or‘insight’characterizedspecif-reduces a ton of quantifiedthat it

‘qualitative’ in nature—-is based on verifia-ratings (nearly dozen,ic 5 in the case of
¶ 67.ble fact.” Id.MQ)my point graph,to a aupcoming on

Allegations3. of Gartner’spile qualitativeof to some-and a data
inherent biaswhere between six and ten one-or-two-

pointsbullet vendor.sentence about a thatalleges placementZL Gartner’salso
Magic Quadrant¶ of the isvendors withinZLId. 47. asserts that Gartnerwhile
¶Id. It thatinherently biased. 80. claimsMQthe data Re-underlyingrefers to the

analystwith adata, purchasing time Gartnerport, publishit not and thatdoes the
thaton the to obtaindependsGartner’s business model allows a vendor information
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indicatingmeaningthat orhavingeitherrating. Id.improve itsit tohelpwill
successfully in a¶¶ pay ‘operatesfor that the vendor69-73, that fail to77. Vendors

[MQto the Re-analyst segment.’are limited Readers ofsmalla Gartnertime with
customers,in a especially potentialto Gartner ZL’sport],informationproviding

no indica-“receiving] place-Briefing”, understand that Gartner’s“Vendor would
Id.analyst’s perspectives.” Player’ quadranttion of the of ZL in the ‘Nichement

¶ forpaythat chooses toA vendor73. ZL success-‘operatesnot indicate thatdid
able to understand Therefore,time “is betteranalyst ...fully segmentin a small

that ven-analyst coveringof anthe views of ZL in the ‘NicheplacementGartner’s
presenta-tailor itsdor, able toand better defamatory itPlayers’ quadrant is because

review.” Id.a favorabletion to obtain was,be, in fact under-to andwas intended
¶ necessaryinformation77. To theobtain [MQ Reports]of thebystood the readers

vendors, includingrating,improveto their ZL unfocused and doesto indicate that ‘is
”with Gart-ZL, into contractshave entered ¶¶ ZLoutperform others.’ Id. 84-85.not

¶ (“Ven-70-71analyst time. Id.ner for in theplacementthat itsalso claims
$25,000dors, or more forexample, payfor defamatoryPlayers” category is“Niche

insubscription or-a annual Gartnerbasic such des-interpreta reader wouldbecause
analysts coveringder to obtain time with that ZL does notignation indicatingas

market.”). ex-Gartner statesthe vendor’s today,” “well-posi-notwell is“[e]xeeute[ ]
Completeness of Visionplicitly that its tomorrow,” riskya“mayand betioned for

the “ven-is based on whetherstandard ¶¶choice.” Id. 86-89.
developthe market willdor’s view of how

“sig-in aalleges placedZL that it was¶perspective.” Id. 69.matches Gartner’s
nificantly position, both with re-inferior

afurther that Gartner hasallegesZL Ability Execute axis andspect to the to
ratingin favor-direct economic interest axis,of with re-Completenessthe Vision

paythat for con-ably vendors Gartner’s Symantec,to which is one of its chiefspect¶¶analyst Id. 74-80.sulting and services. MQIn each of those Re-competitors.
expresses aIt that Gartner“[w]henclaims inSymantec placedwas the ‘Lead-ports,

particularof a vendoropinionfavorable
year, Syman-in all but onequadrant;ers’

companythe substantial feespaidthat has ” ¶ ZLonlytec was the ‘Leader.’ Id. 82.(or suchhopeswhich it to obtainfrom
areclaims that all of these statementsfees) anperformingis not inde-Gartner

serviceproductsfalse because ZL’s andanalysis, makingbut a self-inter-pendent
to those of itsobjectively superiorarepartner.”a businessested statement about

¶ ZL(indicating94 thatcompetitors. Id.¶Id. 80.
inoutperforms Symantec specifically the

ac-following categories:verifiable searchDefamatoryAllegedThe State-C.
curacy, speed, completenessand ofsearchments
search). that its ownallegesZL becauseQuadrantMagic1. Placement in the

verifiably superior,is Gartner’sproduct
2005, ZLhas identifiedSince Gartner Player MQZL a in itsranking of as Niche¶Player.”annually as a “Niche Id. 81.

falsely Symantec’sthatReport implies
possibleallegesZL that this is the lowest

service, productsand future areproducts,
that a reader would under-placement and ¶superior. Id. 90.ZLto indicate thatplacementstand such

2. “The Same”not outinnovate or“is unfocused and does
¶¶ groupto a of81, allegedly saidDiCenzoothers.” Id. 83. Gart-outperform

part-businessPlayer’ potentialas ZL customers and“defines a ‘Nicheallegedlyner
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“theproducts acceptners that ZL’s were same” Court need not as true allegations
¶Symantec’s Enterprise Vault. Id. 98.as that are conclusory, unwarranted deduc­

ZL claims that this statement was defama- fact,tions of or unreasonable inferences.
tory it was “meant be and[to was]because Warriors,SprewellSee v. Golden State 266

byunderstood those who heard the state- (9th979, Cir.2001);F.3d 988 see also
productsments to mean that ZL’s and Twombly, 561,550 atU.S. 127 S.Ct. 1955

Symantec’s Enterprise Vault were identi- (“a wholly conclusory statement of [a]
features,respect performance,cal with to dismiss).claim” will not survive motion to

¶value Id. 99. ZLquality.”and also Leave to amend be grantedshould unless
superiori-claims that DiCenzo knew of the it is clear that the complaint’s deficiencies

ty productsof ZL’s when she made the bycannot be cured amendment. Lucas v.
thatstatement and knew such a statement Corr., (9thDep’t 245,66 F.3d 248 Cir.­of“cripple winningwould ZL’s chances of 1995). futile,When amendment would be

enterprise buyersince the likelywould maydismissal be prejudice.ordered with
a largechoose versus small vendor of the (9th386,Dumas v. Kipp, 90 F.3d 393¶product.”‘same’ Id. 102. Cir.1996).

Alleged impactD. of Gartner’s state-
III. DISCUSSIONments

The questiondeterminative in thisZL alleges that Gartner’s statements di-
case is whether the Alleged Defamatoryrectly proximatelyand harmed both its
Statements are “reasonably capable of¶ sus­reputation.business and its Id. 103.
taining defamatorya meaning.” KnievelpotentialZL claims that some customers

ESPN, (9th1068,v. 393 F.3d 1073-74 Cir.­all,have refused to consider productsits at
2005), quotingwhile Cochran v. NYPbegun Holdings,others have discussions with
Inc., (C.D.Cal.1998),ZL only negotiations 1113,to terminate F.Supp.2dwhen 58 1121

they became aware of Gartner’s state- and reasoning adopted, 210aff­ 'd
¶ allegesments. Id. 104. ZL that (9ththe 1036, Cir.2000).F.3d 1038 ZL’s
MQimpact Reportof the is so well known forclaims defamation of character and

that the refusal of customers to consider dependent upontrade libel are a conclu­
any vendor not deemed a ‘Leader’ some- that Alleged Defamatorysion the State­
times is referred to as being “Gartnered.” properly mayments be characterized as

¶Id. 105. misleadingfalse or of fact. Anstatements
expression pure opinion protected byof is

II. LEGAL STANDARD
maythe First Amendment and not form

complaint mayA be dismissed for fail­ the basis for a civil lawsuit. Jensen v.
uponure to state a claim which mayrelief Co., 958,Hewlett-Packard 14 Cal.App.4th

ifgranted plaintiff profferbe a fails to 970, Cal.Rptr.2d (Cal.Ct.App.1993)18 83
“enough facts to state a claim to thatrelief an(holding opinionthat cannot form the

plausible Corp.is on its face.” Bell Atl. v. claim); ComputerX­basis of a defamation
544, 570,Twombly, 550 127U.S. S.Ct. Jackson, 993,press, Inc. v. 93 Cal.App.4th(2007).1955, Allegations167 L.Ed.2d 929

1010-11, Cal.Rptr.2d113 (Cal.Ct.App.­625of material fact must be taken as true and
2001) (determining opinionthat an cannotlightconstrued in the most favorable to

claim).the of aform basis trade libelFDIC,nonmovingthe Pareto v.party.
(9th previouslyCourt concluded that the696, ThisCir.1998),139 F.3d 699 see also

Co., Alleged DefamatoryLibertyCahill v. Statements assertedMut. Ins. 80 F.3d
(9th Cir.1996).336, However,337-38 in original complaintthe ZL’s were non-action-
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1. StatementDiCenzo’snow concludesThe Courtopinions.able
alleged in thefactsthat the additional that DiCenzo’s state­ZL contends

theseto transformare insufficientFAC areSymantec’s productsZL andment that
of fact.intoopinions assertions defamatory it im­is because“the same”

features, performance, val­plies that ZL’s
DefamatoryAlleged State-TheA. better than thequalityue and are no

ments Symantec.objectively productsinferior of
dismiss, theto CourtEven on a motion factors, ZL ar­PartingtontheApplying

allega­true Plaintiffsacceptneed not as (1) the state­that: the context ofgues
within the Nicheplacementtion that ZLpotentiala session withments was

MQ Report is aof thePlayer quadrant customers, of consult­typethe “fact-based
fact. a statementstatement of Whether analystssaysin which Gartner itsing,”
defamatory assertion of factaconstitutes they “actually know about thereport what

opinion is astatement ofprotectedor a the most recent find­“explainvendor” and
to decide.of for the Courtquestion law ¶ (2)business,” 53;specific yourto id.ings

Knievel, at 1073-74. The Ninth393 F.3d suggests hyper­innothing the statement
a test in deter­employs three-partCircuit (3)and thefigurative speech;bole or

defamatory state­mining allegedwhether being provedtosusceptiblestatement is
of fact:opinionsare or assertionsments are theproductstrue or false—either the

“(1) general tenor of the en­whether the theysame or are not.
impression that thenegateswork thetire that the statementThe Court concludes

fact,objectiveasserting andefendant [is] supportto such a conclusion.generalis too
(2) figurativethe defendant usedwhether areassuming productsEven that the not

that thatlanguage negateshyperbolicor performance,identical in DiCenzo could
(3) the statementimpression, and whether that theimply productshave intended to

susceptible being provedin is ofquestion function, compatibili-shareserve the same
56Partington Bugliosi,true or false.” v. hardware,ty equallywith the same or are

(9th Cir.1995),1147, citing1153-60F.3d inuser-friendly. As the Court concluded
1049,v. 912 F.2dCorp. Rooney,Unelko order, it howpreviousits is unclear DiCen-

(9th Cir.1990), denied,cert. 499 U.S.1053
productsthat the “were thezo’s assertion1586,961, 111 113 L.Ed.2d 650S.Ct.

anything other than nonac-same” could beMartino,(1991); v. 563see also Gardner
opinion.2tionable(9th Cir.2009),981, citing Kniev­F.3d 987

Quadrant RatingsMagic2. The(9th1068,ESPN, 1075 Cir.el v. 393 F.3d
previouslyThe Court concluded2005) for the ‘to­(“noting partsthe three

Player”in(1) rankingthat ZL’s the “Nichetality of the circumstances’ test as the
Quadrant a non-­(2) category Magicof the wascontext; context andspecificbroad the

(3) opinion. reachingactionable In this conclu­statement;of the andthe content
sion, MQ Reportsthe considered thesufficiently fac­ Courtwhether the statement is
themselves, properlywhich were the sub­truesusceptible being provedtual to be of

false.”) ject judicial Althoughnotice. the FACofor

products,that of ZL's thewere construed anee is inferior to2. Even if DiCenzo's statement
fact, by reasonablycomparison could beZL fails to demonstrate Gartrieras an assertion of

only positive given Syman-interpreted perceived as thatcould be ashow the statement
consistentlyalleged superior product has been ranked indefamatory given Symantec's tec's

quadrant.MQ Report's highest ratedprestigious rating a While theand as "Leader.”
¶productSymantec's perform- FAC 82.ZL asserts that



797

allega- “opinions,”a number of new factual objectiveintroduces not as fact. Gartner
tions, newlythese asserted facts do not also identifies the opinion:bases of its not
change Reports.the essential nature of the product performance testing, but conversa-

tions with customers vendor-suppliedandpage archivingThe cover of the email
references, as well surveys completedasthat,specifically opin-review states “The
by vendors.subjectexpressedions herein are to

notice.”change without Gartner’s Re- The “views” Gartner develops from its
(“RJN”),quest for Judicial Notice AExs. conversations and surveys presentedare in

(2007 (20081,MQ Report) MQat B Re- MQ Reportthe along two axes. The crite-
(20091, (em-port) MQ Report)at C at 1 uponria which vendors are “abilityrated —

ZLphasis supplied). contends that the to execute” “completenessand of vision”—
“presence allegedof disclaimers” does not generalto the] tenor of the“contributef

dismissal,compel any defamatoryas claim ranking being subjective.” Browne v.
conceivably negated bycould be pres-the Inc., 1249,Avvo F.Supp.2d525 1252

18,Opp.ence of a “footnote.” Mot. at (W.D.Wash.2007) (noting that defendant’s
citing Abu Dhabi Commercial Bank v. of “fuzzy descriptiveuse phrases like ‘su-

Inc.,Morgan Stanley F.Supp.2d& Co. 651 ”perb,’ ‘good,’ ‘strong’and in ranking at-
(S.D.N.Y.2009) (citation155, omitted)176

torneys on its website contributed to the
that(holding rating agency’sdefendant

general tenor of rankings being subjec-the
ratings opinionswere non-actionable be-

tive and concluding that “a reasonableopinion mayancause still be actionable if
reader would understand that phras-thesespeaker genuinelythe does not and rea-
es and application particulartheir to asonably believe it or if it is without inbasis
attorney subjective.”)are Gartner definesfact). case, however,In presentthe it is

MQthese criteria in the text of the Re-evident that the disclaimer does contribute
¶port. See (identifyingFAC 31 the “Abil-“generalto a tenor of the entire work

ity to Execute” quality goodscriteria as ofnegates impression[that] the that [Gart-
services,and overall viability, sales execu-asserting objectivewas an fact.”ner] See

tion, responsivenessmarket and track rec-1153,Partington, 56 F.3d at see also id. at
ord, execution,marketing experi-customerin(advising1155 the context of a defama-

¶ence, operations);and id. (identifying32tion suit that “authors ... must attempt to
“Completenessthe of criteriaVision” ascreating impressionavoid the that they are

market understanding, strategy,marketobjectiveasserting facts rather than mere-
sales strategy, product strategy, businessly stating subjective opinions”).
model, innovation,industry strategy, andaddition, MQIn Report explicitlythe
geographic strategy). Each of these as-reflects respectGartner’s “view” with to

explicitlysessments is attributed to con-“proper placement,”vendor and states
customers, surveys,versations with vendorspecifically that it is based on “more than

and vendor-suppliedconversations with1,000 past yearconversations over the with
references.customers,Gartner as part inquiryof [its]

ZL makes much of the statement ofservice, survey responses updatesand
president placementGartner’s vice that offrom the in March/Aprilvendors the 2009

Magic Quadrantvendors on theframe, is basedtime and over 70 conversations with
model,”on a “rigorous mathematical id.vendor-supplied references in March and

¶ 38,RJN, andApril 2009.” Ex. at Gartner’s broader statementsC 2-3. Gartner
unambiguously presents MQ analysis beingthe results as about the nature of its “fact-

subjectivea reflection of its “views” or knowledge-centric,”based and “built on
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by combining assess-pleteness of Vision”methodologyon aand foundedobjectivity,”
fifteenobjectivity.” the across differ-“ultimate ments of vendorsays ensures theit

¶¶ However,41-42, these state- criteria. “The assessmentssubjective44. entId.
the are,transform inare insufficient to [sic]ments as to criteriaof a vendor each

MQ Reportinrankings thetenor of the turn, subjective responses frombased on
fact.opinionfrom to references, nottheir verifiablevendors and

4, afn. 2. The use oftesting.” Reply atpartat least inbasedopinionsMost are
generatemodel to arigorous mathematicalconsidered facts infacts. That Gartneron

uponcompanies basedranking of softwarenot mean thatopinionsits doesforming
not transformsubjective doesthis dataobjectivelyare verifiable.opinionsthe

into a statement of factopinionthat it as- Gartner’srelative valueuponBased the
Rather,criteria, weighs disproved.orprovedGartner that can besigns to different

differently. subjectivefactsimportance of certain mathematical reflectsthe the model
facts is notweight appliesit to theseThe that are not verifi-byassessments Gartner

verifiable, as it is reflective of Gartner’s able, asprovable Phrases suchfacts.
subjective importantof what isassessment objectivity” objectivi-or “ultimate“built on

abilityan to execute and aachievingin aty” imply rankingnot that ZL’s asdo
In Aviation Char-completeness of vision. Player provedcan be true orNiche false.

ter, Group/US,Inc. v. Aviation Research Instead, reasonablyuse of such termsthe
(8th Cir.2005),864, the416 F.3d 870 thatassertion itsrepresents Gartner’s

although theEighth thatCircuit noted rankings by “independentare atarrived
critique plaintiffof the “reliesdefendant’s methods.unprejudiced”and

data,part objectivelyin on verifiable the
factor,Addressing Partington’s secondinterpretation ultimatelyof data wasthose

MQ Report hyper-ZL that the lacksnotesassessment, ansubjective objectivelya not
figurative language.bolic or This obser-Avvo,Similarly, in theverifiable fact.”

goes,it but it doesvation is true as far asrating producedthat thecourt held while
inquiry respectwith to thenot end thea mathematicaluponwas based model’s

part of the test. Part-Partingtonsecond(inobjective that in-synthesis of facts
(examiningatington, 56 F.3d 1155-56 thelawyer’s years experience),a of “astance

defamatoryallegedcontext of thespecificpersonreasonable understand thatwould
itbeyond hyperbolicstatements whether isat thepeople looking underlyingtwo same

nature).jocularor in The actual contextvastlydata could come with differentup
inratings MQ Reportof in the is foundtheratings depending subjectiveon their

a isupon giventhe axes which vendorof what is relevant and what is im-views
above, axesrated. As the arediscussedAvvo, atportant.” F.Supp.2d525 1252

face, givenand asubjective on their ven-added) (holding that the court(emphasis
reflectsplacement explicitlydor’s Gart-rating protect-that wasdetermination the

Ex.interpretation opinion.ner’s and RJNby the factopinioned was “bolstered that
C at 18-19.abstraction”).anrating systemthe Awo is

reportsZL also contends that the them-respectThe same is with to Gart-true
they contain factualselves state thatofplacementner’s assertion its ven-that

permittedare tostatements as vendorsMagic Quadrantdors on the is determined
toany priorto factual errors“respondmodel.”by “rigorousa mathematical

MQ Report.” FACpublication of thepoints reply papersGartner out in its that
¶ However, fact that vendors can41. therankinga ofit uses a model to aproduce

to errors” does not mean“Ability respondand “Com- “factualvendor’s Execute”to
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MQ Report trulyin factu-everythingthat the is address market niches and also
leaders,ofreportsal. The contain both assertions vendors that should be but are

example, thepure opinion.fact and For still struggling get rightto the mix of
MQ productthat “ZL’sReport2009 states product go-to-marketand activities.

Notes,Lotus Sunsupports ‘Exchange, MQ Report (emphasisfor 2009 at 8 in
and Internet mailMessageJava Server fact,original). In ZL’s allegation that its

systems, being directlysold andand is status as a Player onlyNiche can be inter-
through partners, includingchannel Ora- preted suggestto that it is “unfocused and
cle, it under the name Oraclewhich sells does not outperformoutinnovate or oth-” 8, citing MQE-mail MTD atService.’ byers” is belied other instatements the
Report typefor 2009 at 17. of state-This MQ Reports. RJN Ex. C at 17 (recogniz-

erroneous,ment, subjectif could tobe ing “partitionedthat ZL’s supportssearch
contrast,Incorrection. ZL’s ultimate fast access very largeto indata archive

adesignation Playeras Niche reflects repositories” and that ZL large“has de-
opinion properGartner’s and is not the ployments with that happycustomers are

subject complaintof a of factual error. features,productwith scalability and effi-
Finally, ZL thatalleges placement“the resources.”);cient use of infrastructure
ZL in quadrant, togetherof the lowest see RJN B (notingalso Ex. at 8 that

description Play-with Gartner’s of ‘Niche spoke“references of the solution’s ease of
onlyers’ can ainterpretedbe as statement deployment, strong performance, and com-

that ZL ‘is unfocused and does not outin- prehensive supervision discoveryand mo-
”outperform Opp.novate or others.’ Mot. dules” and ZLrecognizing that had “be-

ZL arguesat 18. that such a statement is gun getto some market traction with
objective,“an factual fur-standard —and references,stronger largerand goodand a

thermore ofsusceptible being proved[is] partnerwin as the OEM for entryOracle’s
pursuanttrue or tofalse” the third Part- market”).into archivingthe

However,ington factor. interpre-Id. this
ImpliedB. Statements of Factanywheretation cannot be infound the
ZL ifnext contends that the Al­MQ Rather,Reports. descrip-Gartner’s

leged Defamatory Statements themselvesPlayer ratingtion of the Niche indicates
opinions, theyare nonetheless are not enti­unambiguously designation maythat the

tled protectionto First Amendment be­any following:reflect one of the
they implycause statements of fact. ZL isNiche players narrowlyare focused on

correct that there is not a “wholesale defa­mix,an application, productmarket or
exemption any­mation trade for[or libel]they capabilitiesor offer broad without

”thing that might ‘opinion.’be labeledcompetitorsthe relative success of in
Co.,Milkovich v. Lorain 497 U.S.Journalquadrants. players mayother Niche fo-

1, 18, 2695, 2705, 1110 S.Ct. 111 L.Ed.2dsegmentcus on a of the market and do
(1990). exemption ig­Such an “would []well, they may simplyit or have modest

expressions ‘opinion’nore the fact that ofcapabilitieshorizons and lower overall
may imply objectiveoften an assertion ofcompared competitors.with Others are
fact.” Accordingly,Id. “the thresholdsimply too new to the market or have
question in is not whetherand, defamation suitsalthoughfallen behind worth watch-

might opinion,a statement be labeled buting, they yethave not com-developed
arather whether reasonable factfinderplete functionality abilityor the to exe-

impliescute. could conclude that the statementquadrantThe niche is the most
Unelko,objectiveinteresting year, as there are both an assertion of fact.”this

(citationemerging quadrantvendors in this that 912 F.2d at 1053 and internal
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facts,omitted) objectivespecificthe assertion of(concluding plythatmarksquotation
though theytheythat a are not actionable—evenRooney’s opinionAndydefendant

bodyundeniably upon large spe-a ofproduct “didn’t resttreatmentwind-shield
again, theyetor undisclosed cific undisclosed facts. Onceimplied additionalwork”

false, persua-true orbeing proven argumentfindscapablefacts of Court Gartner’s
dispersenot onthat “rain didincluding sive.
repel bugsit not“that didcontact” and Unelko, plaintiff broughtIn the suit

v.see also Gillprojectiles.”);and other onAndy Rooney, opinedwho hadagainst
1299, 1309, 278Hughes, Cal.App.3d227 plaintiffsthe “Rain-X”60 Minutes that

(1991) (holding thatCal.Rptr. “[t]he306 The court foundproduct “didn’t work.”
incompetentanplaintiffthat ‘isstatement action-Rooney’s unelaborated statement

training’... isneeds moresurgeon and implied specificit a factualable because
false.”).true orbeing provedsusceptible of assertion, uponnot it was basedbecause

However, accuratelyZL has stat-while Unelko, 912 F.2d atundisclosed facts.
law, misapplies bothargumented the its Rain-X(Rooney’s comment that1055

The andand Unelko. FACMilkovich necessarily implied spe-work” the“didn’t
apapers list series ofoppositionZL’s performRain-X thecific fact that did not

that theby suggestingGartnerstatements sold).functions for which it was As is
MQ including ZL’sopinions Report,in the itself,MQ Reportthe a com-evident from

Magic Quadrant,the areplacement on MQpany’s rating opin-reflects Gartner’s
opin-facts: “ouruponbased undisclosed companyto whether the is a Lead-ion as

in a ofgroundedions are solid base facts er, Visionary, Player.Challenger, or Niche
by experienced analystsownverified our by look-Gartner makes this determination

academia,”inand others business and factors, applyinga of differ-ing to number
¶ 60; “analysts’ opinions ground-areFAC ing weights subjectiveon its assess-based

methodology and fact-ed in a consistent abilitya to execute andcompany’sment of
¶ 61;analysis,” insights“Gartnerbased id. Compuwarecompleteness of vision. See

from a critical fact base notare drawn Servs., Inc.,Corp. Moody’sv. Investors
¶else, 62;anywhere id. andavailable (6th Cir.2007)520, (holding499 F.3d 529

provides highly qualified, indepen-Gartner rating “depen-that where the credit was
dent, objective and accurate advice to our subjective discretionarya anddent on

provide insightclients ... based on[W]e factors,”weighing complex ratingof the
them,analyststhe facts as our see without any provablyitself did not “communicate[ ]

¶unfair or undue influence.” Id. 63. connotation”). fact, ZLfalse factual In
that,alleges explicitlyHowever, in itself “GartnerSupremethe Court Milko-
‘Completenessthat of Vision’states itsand the Ninth Circuit in Unelko werevich

Magic Qua-fully half of thechallengedabout whether aconcerned standard —
ratingdrant based on whether the“implies the ofstatement itself assertion —is

the market will de-added), ‘vendor’s view of howobjective (emphasisan fact” not
”velop perspective.’matches Gartner’simpliesthe rests orwhether statement

¶ byimpliedFAC 69. Unlike the factsit fact.that rests on undisclosed Gartner
Unelko,Rooney’s opinion differingin theincludingthatdeny opinions,does not its

MQweights applied to the criteria are notPlayerZL a aredescriptionits of as Niche
that can true or false aprovedfacts be butextrapolated from undisclosed facts.

subjective byRather, reflection of a valuationGartner contends that because the
Rooney’s inDefamatory do not im- Gartner.3 Unlike statementAlleged Statements

superior Symantec's comparablealleges product's performance is to that of3. ZL that its
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Unelko, MQ Report prejudice.the cannot be read to Kipp, 386,Dumas v. 90 F.3d
(9th Cir.1996).393imply any specific provedfacts that can be grant­When the Court
ZLed leave to originaltrue or false. amend its com­

plaint, providedit additional discussion ofFinally, provideGartner need not
inthe defects that Inpleading. a footnotefull disclosure of the factual basis for an

in oppositionits papers, requestsZL leave
opinion imply anythat does not actionable

to again,amend once itbut offers no indi­
Ifassertion of fact. a defendant had to

cation of what additional it mightfacts
provide support for each fact forming the plead or theories it might assert if leave

opinionbasis of its in order to be entitled granted.were Because the Court discerns
protection,to First Amendment an ex­ wayno in which additional allega­factual

inquiryhaustive and unreasonable into the tions could place Allegedthe Defamatory
materiality of facts disclosed or undis­ Statements outside the protections of the

necessarily virtuallyclosed would ensue in Amendment,First leave to amend will be
all defamation and trade libel eases.4 (af­denied. Partington, 56 F.3d at 1162

firming the district court’s dismissal with­
LeaveC. to Amend out leave to amend of defamation and false
Leave to amend grantedshould be light claims allegedwhen the defamatory

unless it is clear that the complaint’s defi­ statements were held to be non-actionable
byciencies cannot be cured amendment. opinions protected by the First Amend­

Corr., 245,Dep’tLucas v. 66 F.3d 248 ment); Lund, 193, 195Albrecht v. 845 F.2dof
(9th Cir.1995). (9th Cir.1988)When amendment would (holding that the“[i]f dis­

futile, maybe dismissal be ordered with trict court that ‘allegationdetermines the

¶ that, 2678, 2686,product. (asserting (1989)FAC 94 “based on (holding105 L.Ed.2d 562
objective, quantifiable, and verifiable meas- profitthat a strip"[i]f motive could somehow
ures, offering outperform Sym-ZL’s those of communications of the otherwise available

(a) (b)accuracy,antec in the areas of search protection,constitutional our cases from New
(c) search,speed, completenesssearch and of MagazineYork Times to Hustler would be

which are the critical measure for email ar- malice,emptylittle more than vessels. Actual
software”);chiving (claimingid. that “the instead, requires at a minimum that the state­

prospects productsfuture for ZL's are also disregardments were made with a reckless
superior Symantec,to those of which sells although conceptfor the truth. And the of
software technology widelybased on search disregard' fully'reckless ‘cannot be encom­outdated.”)acknowledged to be While these "definition,’passed in one infallible Am­St.objective productcharacteristics of ZL’s are 727, 730,Thompson,v.ant 390 U.S. 88 S.Ct.MQfalse,capable being provedof true or the 1323, 1325, (1968),20 L.Ed.2d 262 we haveReport suggests productsnowhere that ZL's

made clear that the defendant must havepossess qualities.do not these To the con-
publication "highmade the false with a de­MQtrary, Report explicitlythe credits ZL's

gree probable falsity,”of awareness of ...positive product quality, while at the same
Louisiana, 64, 74,v.Garrison 379 U.S. 85cautioningtime that to remain viable in the

209, 215, (1964),S.Ct. 13 L.Ed.2d 125 orcompanymarket the needs to invest more in
must have “entertained serious doubts as tomarketing. RJN Ex. C at 17.

Amant,publication,”the truth of his St. su­
4. AllegedlyBecause it has determined that the 731, S.Ct., 1325);pra, 390 U.S. at 88 at see

Defamatory Statements at issue are not state­ Awo, F.Supp.2d (recog­also 525 at n.1252 1
fact,ments of the Court does not address the nizing ''[cjomparisons comparativethat and

parties’ arguments pledas to whether ZL has ratings are often based as much on the biases
adequately, exceptactual malice to note that of the reviewer as on the merits of the re­

an stripinherent economic bias does not should, therefore,they uponviewed: be reliedaway protectionFirst pureAmendment of caution.”)withopinion. Harte-Hanks Communications v.
657, 667,Connaughton, 491 U.S. 109 S.Ct.
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with the chal-consistentother factsof
thepossiblynot curecouldlenged pleading

withoutthe dismissaldeficiency,’ then
Browne, 525proper”);to amend isleave

(dismissing plaintiffs1255F.Supp.2d at
and libel withoutdefamationclaims of

concluding that de-afterleave to amend
rankings were non-evaluativefendant’s

by the Firstprotectedopinionsactionable
Amendment).

IV. ORDER
the mo-appearing,thereforGood cause

GRANTED, withoutdismiss istion to
enterThe Clerk shallleave to amend.

the file.judgment and close

IT SO ORDERED.IS

INC., Plaintiff(s),SPORT,TYR

v.

SWIMWEAR, INC.,WARNACO
Defendant(s).al.,et

(MLGx).08-529 JVSCase No. SACV

Court,DistrictUnited States
C.D. California.

16, 2010.March


