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Synteni Incyte. later,Eightand months on
1, 1998,September Affymetrix filed a second

lawsuit, 98-520,Civil Action No. for al-the
leged infringement of U.S. Patent Nos.

(“the5,744,305 5,800,992patent”)’305 and
(“the patent”). complaints’992 Both seek
injunctive moneyrelief as well damages.as

jurisdictionThis pursuantCourt has to 35
101,§§ seq. §§U.S.C. et and 28 U.S.C. 1331

and 1338.

instances,In both answering, Syn-before
Incyteteni and moved under 28 U.S.C.

1404(a)§ to transfer these actions from the
District of Delaware to the Northern District
of California. For the reasons discussed be-
low, grantsthe Court both of these motions.

II. THE PARTIES AND THEIR INVEN-
TIONS.

Affymetrix, wholly-owned subsidiarya of
Affymax (“Affymax”), began oper-N.V. first
ating earlyin pursuethe 1990s to inresearch

high densitythe arrays.field of These ar-
rays contain sequences ge-thousands of of
netic bymaterial and are used medical andDenn,B. Young,Stewart Matt Martin S.
scientific researchers in their search to dis-Lessner, Shaw, Conaway,Young,John W.

(and for)cover the causes of cures diseasesDE,Stargatt Taylor, Wilmington,& William
such as cancer and AIDS.Anthony, Shelley Sandusky,L. CraigJ. R.

In developing technology, AffymetrixthisKaufman, Howard, Orrick,A.Elizabeth Her-
patents.has obtained a number of inThoseSuttcliffe, Park, CA,rington & Menlo fo'r

’934, ’305, patents.suit are the and ’992Plaintiff.
patents processThese describe the that Aff-

Marsden, Jr., Kluger,William J. Joan Taft ymetrix in manufacturing highuses its densi-
Potter, Coroon, Wilmington,Anderson & ty arrays which are sold under the trade-
DE, Corbin,Taylor,P.Robert Teresa M. N. “GeneChip.”mark

Bauz, Tipsord,Thane Jenifer A. Sharmini N.
At that Affymetrixthe same time wasGreen, Simon, CA,Howrey Park,& Menlo

conducting high densityits research into ar-for Defendants.
rays, Incyte groundbroke on its own devel-
opment portfolio “ge-creation of a of—theOPINION cataloguednomic” databases which millions
(if billions) geneticnot of series of informa-SLEET, Judge.District

(and are)tion. These databases were stillI. INTRODUCTION.
by developmentused the research and divi-

Plaintiff, Affymetrix, (“Affymetrix”),Inc. major pharmaceutical companiessions of to
patent infringementhas filed two actions for only perfect existing drugsnot but also cre-

against Synteni, (“Synteni”)Defendants Inc. ate new ones.
Pharmaceuticals,Incyte (“Incyte”)and Inc. 1996, AffymetrixIn Incyte joinedand

with this Court. developto highforces a set of customized
6, 1998,January AffymetrixOn filed the density arrays, sold under the trademark

lawsuits, However, 1998,first of these two “LifeChips.” JanuaryCivil Action No. in of
98-6, alleging infringement Incytethe willful acquired Synteni beganof U.S. and to market

(“the (the accused)5,445,934 patent”)Patent by competing product—No. ’934 its own
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(or (accusedproductsExpression Micro-Array manufacture none of theirthe Gene

“GEM”). otherwise)or and none of their re-conduct
Moreover,development theyor here.searchtime, Synteni privately-heldAt athe was

storage fa-maintain no warehouses or otherOriginally incorporated undercompany.
1994, Additionally, theySynteni reincorporat-in in Delaware. storeCalifornia law cilities

(one yearin 1997Delaware law files, records,ed under no or otherrelevant documents
Incyte).acquired by Present-before it was keepsFinally,in none of'themthe District.

Synteni world-widely, holds the exclusive accounts,any drops, telephonebank ormail
(“Stanford”)Universityrights from Stanford innumbers Delaware.

array technology.theto commercialize GEM
densityarray “high arrayis a ofThe GEM

B. To TheTheir Connection Northernglassonto a smallDNA molecules bonded
District Of California.arraytheSynteni markets GEMsurface.”

companies agricultural pharma-in the andto
ofheadquarters and laboratories of allTheceutical industries.

companiesthese are withinthree of located
Incyte Synteni, Aff-Shortly acquiredafter twenty inroughly miles of each other the

ymetrix filed these two lawsuits.
area of northern California known as Silicon

SynteniValley. Incyte maintain all ofandIII. THE RELEVANT FACTS.
laboratories, sequencingtheir research facili-At time that both of these werethe actions

ties, buildingsand administrative in eitherfiled, Affymetrix was corporationa California
employeesor Palo Alto. All of theirFremontplaceprincipalwith business inits of Santa

California,in all ofreside and their recordsClara, Synteni Incyte,and onCalifornia.1
kept Affymetrixare there. maintains all ofare)fact,hand, (and,were inthe other still

corporateits inoffices and research facilitiescorporations2 principalDelaware with their
employeesAllSanta of its and rec-Clara.inplaces respective cities ofof business the

Thus,located in asords are California well.Alto,PaloFremont and California.
overwhelming majoritythe of the witnesses

(Or Thereof)LackA. Their Connection parties to callwhom the intend at trial as
To The District of Delaware. (includ-well as all of the relevant documents

notebooks)ing laboratorynumerous are lo-parties anyNone of the maintain facilities
employ any personnel Theyor in in the District ofDelaware. cated Northern California.

court,1998, approachAffymetrix1. In theJune of shareholders of such an "would notHoffman
reincorpórate compa- only plainvoted to in Delaware. The do violence to the words [Section]of

1404(a)ny completed reincorporation Sep- inject grossthis in late but would also discrimina-
According Affymetrix, 344,analysis,tember of 1998. to the the U.S. at S.Ct.tion” into 363 80

1090,reincorpórate effectivelydecision to was made "for reasons at because it would allow defen-
residences, or,AffymetrixTakingunrelated this at corpora-to lawsuit.” dants to "move their if

word, tions,Court beginits the nonetheless undertakes its the of... transaction new business
analysis Affymetrix in,foreign corpora-as if was a litigateother order to asome district” in in

342,tion. advantageous 363 80more forum. U.S. at
S.Ct. at 1089. Like the dissent in ParamountDelaware,In the District of the district courts
Pictures, 111, (3dRodney,v.Inc. 186 F.2d 119traditionallyhave followed the lead that the Unit­
Cir.1950), the failedcourt to “see howHoffmanSupremeed States Court set in v. Bla-­Hoffman

of a after has[the]the conduct defendant suitski, basing analysis onlytheir on thosetransfer
add to the wherec[ould]been instituted forumscomplaintfacts existed at that thewhich the time ” Hoffman,might brought.’'it have 363beenSee, Tech.,e.g.,was filed. Waste Distillation Inc.

343, (quotingU.S. at 80 S.Ct. at 1089 Para-Resources, Inc., F.Supp.v. 775Pan American
mount, 119)).F.2d at186759, Blaski,(D.Del.1991) (citing761 v.Hoffman

335, 342-43, 1084, 1088-89,363 U.S. 80 S.Ct. 4 Thus, purposes opinion,for the of this the
(1960)).L.Ed.2d 1254 corpora-Affymetrix foreignaCourt considers as

rejected tion.Hoffman, SupremeIn the Court the
"phrase mightthat the 'where it have"thesis”

1404(a)]brought’ Incyte originally incorporated[inbeen ... 2. in Delaware inSection should
earlier,only Synteni reincorpo-bringingtherelate not to time of the of the 1991. As mentioned

Initially, was aaction but also to the time of transfer.” 363 U.S. rated in Delaware in 1997. it
342, opinion corporation.at S.Ct. at In the the80 1089. of California
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faculty) actively1. The inventors. of the Stanford was collabo-
rating Affymetrix. Specifically,with he wasFive of the six inventors named in the
performing compa-subcontract work for thepatents in suit reside in the Northern Dis-
ny for purposes advancingthe of highitspermanently intrict. While the sixth resides
density array time,technology. During this(orCarolina, eightNorth for the next months

(aProfessor post-doctoralSchena fellow atso) living in southernhe will be California.
Stanford) worked under Professor Brown.

Specifically, three of the four inventors
(ProfessorsTwo of these individualspatents (Stephenlisted on the ’934 and ’305

Schena)Brown and expressedhave an un-Fodor, Read, Stryer)Leighton and Lubert
willingness voluntarily appearto for trial. Inin thereside Northern District of California.

declaration,his Professor Brown avers that(Michael professorPirrhng)The fourth is a
attending provetrial extremely costlywouldUniversityat Duke and resides in North

disruptingwhile both his research activitiesHe, however, currentlyCarolina. is on sab-
And,teachingand duties. in an affidavitbatical, teaching Universityat the of Cali-

Court,with Syntenifiled the counsel for andin Diego. approxi-fornia San He thus lives
Ineyte attorneyaffirms that an representingmately 500 miles South of the Northern

expressedProfessor Schena has similar sen-remainingDistrict. Of the two inventors3
timents on behalf of his client.(Denis Solas,patentlisted on’992 and Wil-

Dower), attorney Drmanac,liam in An representingboth reside the Northern Dr.
president Hyseq,District. the of Inc. (“Hyseq”) an-

Valleyother companySilicon which manufac-Dr. Fodor is the Chief Executive Officer of
competingtures micro-arrays, has also com-and, therefore,Affymetrix partya witness.

counsel, statingmunicated with defense thataffidavits,In their Dr. Read and Professor
Dr. “unwilling voluntarily ap-Drmanac is toStryer theypledgedhave that will make
pear trial ... in a[for] matter unrelated toThey onlyfor trial.themselves available ask
his business.”propersufficient notice in order to make

Inarrangements respect designatedaddition to these fiveteachingwith to their wit-
nesses, Synteni Ineyteobligations. Finally,and in and claim that thereresearch both of

declarations, residingtheir Mr. Mr. are numerous other individuals inSolas and Dower
willingness voluntarily likelyaver the Northern District who are totheir to attend have

personal knowledge specifictrial if about either theneeded.
dispute priorfacts of this or the art. In

contention, that,2. ofsupport theyOther witnesses. their note
Affymetrix, Synteni, Ineyte, Hy-besides andinventors, SynteniIn addition to these six

seq, microarray companiesthree other areBrown,Ineyte expectand to call Patrick Dari
Valley.in According Syn-located Silicon toShalon, Davis, Schena, RadjoeRon Mark and

Ineyte,teni and the current and em-formerDrmanac at trial.
ployees might possessof these seven entities

Professor Brown is a member of the Stan- knowledgesome or information relevant to
facultyford who mi-conducts research into time, however,this lawsuit. At this neither

cro-array technology. Synteni Ineyte identify anynor can of these
developed technologyDr. Shalon the be- potential bywitnesses name.

arrayhind conducting post-the GEM while
in apparentlydoctoral research Professor Brown’s lab. proceeding.3.An related

1994,Later, Synteni.in he founded He now 18, 1998,August Affymetrix brought aOn
is,presidentserves as its and CEO and patent infringement against Hyseq inaction

therefore, partya witness. the Northern District of California. That
(Case 98-03192)At that allegesthe same time Dr. Shalon was lawsuit No. C in-

conducting fringement patenthis research in Professor asBrown’s of the ’305 as well U.S.
(another (“the5,795,716laboratory, patent”).Professor Davis member Patent No. ’716 On

patent.3. Dr. Fodor is also listed as an inventor on the '992
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1998, “Might1, A. Two ActionsAffymetrix amended its Where TheseSeptember

Brought.”Beena Haveagainst Hyseq to include claimComplaint
patent.upon Theinfringing the ’992for matter, the Court mustAs a threshold

Smith,M. United StatesHonorable Fern Affymetrix couldask whether havefirst
presides the liti-Judge, overDistrict Court two in the Northernbrought these actions

in the Northern District.gation Torq Corp. v.District of California. See Tuff
F.Supp.Partnership,Ltd. 882Hydro-Gear

(Revis- (D.Del.1994).359,Connection to DelawareC. Their If the Court answers361
ited). inquiryinquestion negative,the then itsthis

BeachCamasso v. Dorado Hotelends. SeeIncyte areAffymetrix, Synteni, alland (re-(D.Del.1988)384,Corp., F.Supp.689 386
corporationsdollar that main-multi-million targetfusing transfer when theto the casecompanies withinties to multi-nationaltain personal jurisdictionnotforum could exercise
industry. All three ofpharmaceuticalthe defendants);of the see alsoover one Tuffglobalon aparties conduct businessthe F.Supp. (denying trans-Torq, 882 at 361-62

scale.
targetthe could not exercisefer where forum

jurisdiction of the defen-example, Affymetrix forged personalhas busi- over twoFor
dants).relationships with Delaware cor-ness several

(twoporations twenty-two, to be exact of— however,Affymetrix, not contest thatdoes
Delaware).actually inwhich are located broughtthese two actions could have been in

All ofthe Northern District of California.1996, Incyte agreementIn entered into an
corporateparties maintain head-the their(“Zeneca”)Pharmaceuticals,Zeneca Inc.with

quarters in cities there. See 28locatedIncytewhich affords Zeneca access to several
1391(b)(1) (1994). Furthermore,§U.S.C.Zeneca a researchmaintains fa-databases.

giv-overwhelming majority of the eventstheWilmington, As acility in Delaware. division
ing to these occurredrise two lawsuits there.Zeneca, facility enjoysthis access to selectof

1391(b)(2). patent§ Finally,id. at asSeebasis,monthly In-Incyte databases. On a
actions,infringement these two lawsuitscyte updates this via CD-ROM.database

initially there.could have been filed See id.occasion, IncyteZeneca contactOn scientists
1400(b).§ Affymetrixat Since could havequestions type or locationwith about the of

brought these two actions in the Northerninformation contained on these databases.
California,of the turns to anDistrict Court

addition, IncyteSyntenibothIn and are remainingtheexamination of criteria enu-
pursuingpresently deals with two Delaware 1404(a)in Section in order to deter-merated

pharmaceutical companies specifically, Du-— if transfer ismine warranted.
fact, SynteniDuPont InPont and Merck.

pilotproposed programa for itshas GEM StatutoryRenamingB. The Three Crite-
array with both Merck and Zeneca.DuPont ria As Well As The Eleven Factors

Opinion.Articulated In The Jumaraearlier, SynteniFinally, as mentioned and
fact,Incyte corporations.are InDelaware 1404(a) indicates,text of inAs the Section

1997, Synteni reincorpó-in left toCalifornia determination,making this the Court must
later, 1998,yearin inrate Delaware. One it transferring these two ac-consider whether

acquired by Incyte.was to the of Californiations Northern District
(2)(1) parties andwould convenience the the

(3) servingwhile the interests ofwitnessesTHE LAW.IV.
justice.

1404(a),§ the28 U.S.C. con-“[f]orUnder
Circuit,parties witnesses, inquirythis isIn the Third a[the] [the]venience of and

v. Farm Ins.justice,” mayin the interest of the Court broad one. See Jumara State
Cir.1995).(3dCo., 873,“any 55 F.3d Thethese two actions to other dis- 879transfer

factors[they] brought.” should examine “all relevant tomighttrict where have been Court
1404(a) whether, balance,(1994). litigationthe§ determine on28 U.S.C.
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home;conveniently proceed eidingand the localwould more controversies at as well as
(5)justice public policiesinterests of be better served the of the fora.[would] See id. at

by a transfer to a different forum.” See id. 879-80.
(quoting Wright,15 A. Arthur R.Charles “merelyWhile these lists are illustrative

Cooper,Miller Edward H. Federal Prac­& by exhaustive,”and no means Beringsee
tice and Procedure: Jurisdiction and Relat­ Diagnostics Diagnostics,GmbH v. Biosite(2d ed.1986)).§ed Matters 3847 These “fac­ Inc., 97-501, 24354,No. A.Civ. 1998 WL at

variety privatetors” a wide ofinclude and (D.Del. Jan.6, 1998),*3 they nevertheless
public interests4 which the con­Court should provide supporta solid foundation to this“determine,sider in to on anorder individu­ opinion.Court’s
alized, basis,case-by-case whether conve­

weighnience fairness inand considerations
private1. The interests.879, (citingfavor of transfer.” atId. 883

Org., Corp.,Inc. v. RicohStewart 487 U.S. privateThe six interests inannounced the
22, 30-31, 2239, 2244,108 S.Ct. 101 L.Ed.2d opinion significantly duplicateJumara the

(1988)).22 first two factors articulated under the federal
Jumara,Comparevenue statute. 55 atF.3d

privateThe interests include but are 1404(a).§879-80 with 28 U.S.C. For rea-
(1) plaintiffsnot to:limited the initial choice discuss,sons the Court will soon it declines

(2)forum; (3)preference;of the defendant’s give any weightto to the first three Jumara
(4)elsewhere;whether the claim arose the specifically, plaintiffsthe choice ofinterests —

parties byconvenience of the as indicated forum, forum,preferredthe defendants’ and
physical position;their relative and financial whether the claim arose elsewhere —in its

(5) the onlyconvenience of the witness —but determination of where the “balance of con-
they mayto the extent that be unavailable venience” lies. As the will explain,Court

(6)fora;for trial in one of the and the affording weight to these factors for their
location of records and other documents— own sake the double-countingruns risk of
but, again, only to the extent that these files therebythem compromising the transfer

producedcould not be in the alternate forum. analysis.
See id. at 879.

plaintiffsa. The choice of forum.(1)Among publicthe interests are:
abilitythe judg­of the Court to enforce the In Corp.,Shutte v. Armco Steel the Third

(2)ment; practical making “plaintiffsconsiderations Circuit stated that a choice of a
(3)easy, expeditious, inexpensive,trial or proper paramountthe forum is a consideration”

posed byadministrative difficulties the rela­ lightlywhich “should not be 431disturbed.”
congestion result,tive of the two indockets the F.2d at 25. As a theiron motions to

(4)fora;respective transfer,any local in Synteni Incyte heavyinterest de- and bear a

1947, Supreme ably4. guidanceIn the Court articulated a virtu- looked to Oil for in deter­Gulf
ally Corp.identical list of factors. See v.Oil mining appropriatewhether transfer was underGulf
Gilbert, 501, 508-09, 839, 843,330 U.S. 67 S.Ct. 1404(a). Freight,Section See All States v.Inc.

(1947).91 L.Ed. 1055 The ad-Oil court Modarelli,Gulf 1010, (3d Cir.1952);196 F.2d 1011
questiondressed the of whether a district court Co.,Paragon-Revolute Corp. v. C.F. Pease 120

properly byhad exercised its discretion dismiss- 488, (D.Del.1954);F.Supp. at 489 General Felting an action under the doctrine of nonforum Indus., Inc., 491,F.Supp.Prods. Co. v. Allen 120501-04,conveniens. 330 U.S. at 67 S.Ct. at 840- (D.Del.1954). doing, they incorporat­493 In soRecognizing may,41. that a court under certain
ed several of its considerations into discus­their(limited) circumstances, imposition upon"resist

analysis. Freight,sion and See All States 196jurisdiction jurisdictionits even when is autho-
1011; ChicagoF.2d at see also R.I. & R.R.statute,"by generalrized the Pacif.letter of a venue

(7th378, Cir.1954);Igoe,Co. v.507, 212 F.2d 382842,330 U.S. at 67 S.Ct. at the OilGulf
Lederle, 423, (6th(i.e., Sun Oil Co. v. 199 F.2d 424privatecourt listed several considerations

interests) Cir.1952);public Ryan,keepand that a court should in Ford Motor Co. v. 182 F.2d
deciding 329, (2d Cir.1950);mind when whether to dismiss on these 330 Headrick v. TAtchison

508,grounds. 330 U.S. at 67 Co.,S.Ct. at 843. 305, (10thRy.& S.F. 182 310F.2d Cir.­
With the advent of the federal venue statute 1950).in

1948, the district and circuit courts understand-
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response, AffymetrixIn contends thatWright, Arthur15 AlanCharlesburden. Cf.
3848, file in Delaware for asince it decided toCooper §Edward H. at&R. Miller

reason, namely, thelegitimate and rational(“The[ words on thevarious forms of]383
docket, its“lighter” and therefore “faster”choice ofgiven plaintiff’sweight [to]to be

of forum still receive substan-choice shouldburdenattempt theare an to verbalizeforum
Bard, v.Inc.tial deference. See C.R. Gui-per-tocarrymust in orderthat defendants

(D.Del.556,Corp., F.Supp.997 561dantcourt that transfer should bethesuade
Inc.,1998); Schering Corp. Amgen,v. 969words,In other the Court shouldgranted.”).

258, (D.Del.1997);F.Supp. 262 Joint Stocktheonlymotions when “balancegrant their
177,Heublein,Soc’y F.Supp. 185v. 936in favor ofstrongly...convenience isof

Distillation,(D.Del.1996); 775WasteShutte, 431 F.2d atSeedefendant.”5[the]
F.Supp. at 764.25.

understandable, interpreta-While their
However, out,Synteni Incyte pointas and of the “home turf’ rule and its “rationaltions

onAffymetrix has not elected to sue its exception arelegitimateand concerns” incor-
contend,they itsAccordingly,“home turf.”6 rect.

forum receive little defer-choice of should
See, Willemijn i. The home turf “rule.”e.g., Houdstermaat-ence.

Inc.,Apollo Computer,v. 707schaapij BV v.In Co.Burroughs Wellcome Giant
1429, (D.Del.1989); Derry Fin.F.Supp. 1436 Food, Inc., Judge Stapleton articulated what

Cos., Inc., F.Supp.v. 555N.V. Christiana known the “home turf’ rule.has become as
(D.Del.1983).1043, theyConsequently,1045 (D.Del.1975).761,F.Supp.392 763 While

they onargue, lightershould bear a burden interpretedJudge establishingthe asShutte
Kollmorgenmotions totheir transfer. See favoring plain­[a]an “across-the-board rule

65,Gettys Corp., F.Supp.Corp. v. 760 67 forum,”tiffs of he neverthelesschoice noted
(D.Del.1991); Oil,Bros. Inc. v.Kirschner presumption plain­in of thethat this favor
Pannill, 804, (D.Del.1988);F.Supp.697 806 of fromtiffs choice forum was far irrebutta-­

Co., F.Supp.Casualty 445 example,Lee v. Ohio Ins. Id. For the“[w]hereble. forum
(D.Del.1978).189, plaintiffby is connected with[a]192 selected

Oil, 1404(a),Supreme longer disturbing plaintiff'sarticulated "no5. In the Court a shouldGulf
Oil,virtually Compare regarded sacrilegiousidentical choice of forum be ...standard. ifGulf

508, transfer”)("[U]nless statutory (rely-U.S. at 67 at 843 the the three factors dictate330 S.Ct.
defendant, same).strongly ingis in the the onbalance favor of
rarelyplaintiff's choice of forum should be dis- Thus, although grantthe Court should theShutte, (“[Ujnlessturbed.”) with 431 F.2d at 25

pending onlymotions the ofif "balance conve­strongly favorthe balance of convenience is in of [transfer],”tips stronglynience in favor of seedefendant, plaintiff’s of forumthe choice should Shutte, 25, Syntenishowing431 F.2d at the thatprevail.”) (quoting Mfg. Co. v. MelroeOwatonna Incyte prevailmust toand make in order onCo., 1296, (D.Minn.1969)).F.Supp.301 1307 necessarily something lesstheir motions is thanThus, glance, might appear thatat first it the required ofthat under the doctrine nonforumreplaced lighter burden thatShutte court the a Freight, 196conveniens. All States F.2d atCf.movingbeardefendant should when to transfer 1011-12; 489;Paragon-Revolute, F.Supp.120 atheavywith the burden that a defendant bears in Felt, F.Supp.General 120 at 493.order to show that warranted underdismissal is
ofthe doctrine non conveniens.forum Delaware,the District "home6. In of turf” is

However, plaintiff'sAppeals theas the Third Circuit Court of defined as the forum closest to
noted, 1404(a) principal placethe words "should or of business whichhas of Section residence

precon- personalthey say, jurisdictionwith over thebe considered for what not can exercise defen-
ceived limitations derived the non dant at the time the lawsuit is filed. Seefrom thatforum

America,Freight, Mayer Development Corp.doctrine.” v. 396conveniens See All States 196 of
917,1011-12; (D.Del.1975).F.Supp. corporationParagon-Revolute, 929 As aF.2d at see also 120

(at incorporatedF.Supp. ([Disturbing plaintiff's filing)at 489 choice which the time of wasof
headquarteredlonger raritya the Laws and[Section]forum is no because of under of California

California,1404(a) mandatory margin "homefor vic- in the State of Plaintiff's turf”—defendant’s
then, one)overwhelming jurisdictiontory, was California it was the clos-need not be an since

Felt, Affymetrix proper(relying Freight); it effectAll States General 120 est to in which couldon
that, upon Synteni Incyte.F.Supp. (recognizingat 493 under service andSection
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plaintiff subjectnor ... balancingneither the the mat- under the anytest inherent in
lawsuit, meetingter of the the burden of analysis,transfer the weaker the connection

showing tipsufficient inconvenience to the between the forum plaintiffand either the or
‘strongly in‘balance’ of convenience favor of lawsuit, greater abilitythe the the of a defen-

ordinarilywilldefendant’ be less diffi-[the] dant to show sufficient inconvenience to war-
Shutte).(quotingcult.” Id. rant transfer. Burroughs,See F.Supp.392

763;at see also General Corp.Instrument v.parseWhile the Court does not mean to
821,Corp.,Mostek 417 F.Supp. 822-23words, Judge Stapletonit thatbelieves chose

(D.Del.1976) (explaining Burroughs).carefullyhis terms for a reason. Under
difference,Burroughs, there is a albeit a bar,In Syntenithe cases at Incyteand

one, “plaintiffssmall between the choice of correctly point Affymetrixout that has ven-
by plain-forum” theand “forum selected the offtured of its “home turf’ in order to file

Understandingtiff.” this difference is the suit in the They,District of Delaware. how-
key unlockingto meaningthe of the “home ever, incorrectly that, result,believe aas the
turf’ rule. Court payshould “less” or “little” deference

by Judge Stapleton,As articulated the opponent’s and,to their choice of forum
says nothing“home turf’ rule at all about the therefore, theythat lightershould bear a

consideration, paramountamount of or other- onburden their motions to transfer. The
wise, plaintiffsafforded to the choice of fo- disagrees.Court The approach advocated

issue,rum. that JudgeOn the deferred to by Synteni Incyteand double-countingrisks
Burroughs,the Third Circuit. See 392 plaintiffsthe choice of forum by essentially
Shutte,F.Supp. (quotingat 762-63 431 F.2d once,considering establishingwhentwice—

25). “paramountat Since this choice was a the burden that a defendant must overcome
lightlyconsideration” which “should not be prevailin order to on its motion to transfer

disturbed,” Shutte, 25,see 431 F.2d at the again,and weighingthen when the relative
heavydefendants carried a burden on their “advantages and obstacles ato fair trial”

motion to transfer. 15 Charles AlanCf. presented by thereby throwingthe two fora —
Wright, Arthur R. Miller & Edward H. Coo- off the “balance of convenience.”

3848,per § at 383.
applied bar,As to the cases at BurroughsHowever, subsequentin the “balance of

and simply suggestGeneral Instrument thatanalysis Judgeconvenience” which Stapleton
Synteni Incyteand should find it easier toconducted in order to determine whether the
show that the “balance of convenience”burden,heavydefendant has met its this
weighs strongly in favor of transfer sinceplayed“choice of forum” Judgeno role.
compared preferredto their venue there areStapleton placedid not on the scale the fact
arguably fewer connections between this fo-plaintiffthat the chose the District of Dela-

subjectrum theand matter of these twoalreadyware as its forum since he took this
Burroughs, F.Supp.lawsuits. See 392 atfact establishing heavyinto account when the

762-63; Instrument,see also 417Generalthatburden the defendants bore in order to
That, however,F.Supp. at 822-23. is all thatInstead,prevail on their motion to transfer.

Burroughs suggest.and General InstrumentJudge weighed,the to use the words of the
Neither one of these two decisions eithercourt, “advantagestheOil and obstaclesGulf

should,impliesstates or the Court or eventrail,” 508,to a fair 330 U.S. at 67 S.Ct. at
could, pay “less ordeference” “little defer-843, provided by bythe “forum selected the

opponent’sence” to their choice of forumplaintiff’ compared pre-and them to those
simply Affymetrixbecause left its “homeby preferred bysented the forum the defen-
turf’ to sue in the District of Delaware.dants in toorder determine whether the

tipped“balance of convenience” instrongly Regardless plaintiffof whether the is leav-
Burroughs,favor of the latter venue. See ing remainingor on his turf’“home to file

F.Supp.392 at 762-63. Delaware, degreeinsuit the of consideration
Thus, Judge Stapleton’s paidturf stays“home rule” to this choice the same —it is

that, Shutte, 25;merely way saying “paramount.”is a short-hand of 431 atSee F.2d
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Instrument, automatically prevent the “balance of conve-F.Supp.417 atsee also General
ultimately tipping strongly inshould not nience” fromConsequently, the Court822-23.

Shutte, that,defendant, predict431lightly. See favor of the it doesthis choicedisturb
(orresult, IncyteSynteni plaintiffand with no ancomparedat 25. As a as to theF.2d

Delaware,in their motions forheavy improper) filingreason in thebear a burden for
the “balance of conve-they legitimatemust show that reasons en-one with rational and

in favor of transfer. Id.tips strongly preventingnience” a chance of the scalesjoys better
and, thus, defeating atipping offrom so

legitimate concernsandii. The rational motion to transfer.
“exception” the home turf “rule.”to

bar, AffymetrixIn the two cases at statespaywill littleFearing that the Court
legitimatethat it had a rational and reasonitto its choice of forum becausedeference

in District of Delaware —name-filingfor the(i.e.,“home turf’ Califor­filed suit off of its
and,“lighter”ly, advantageto take of thenia), argues “legiti­that it aAffymetrix had

Bard,therefore, “faster” docket. C.R.Cfmate, doing.so Seerational reason” for
F.Supp. (accepting legiti-at this as a997 562Stock, (referring toF.Supp. at 186Joint 936

Stock,reason);mate and rational Joint 936764).Distillation, F.Supp.775 at ForWaste
(same).F.Supp. at 187reason, contends,Affymetrix ofits choicethis

orshould still receive “substantial”forum transfer,weighs againstthis factorWhile
Schering, 969“particular” deference. See that is all that it does. As the Court has

same).(citing Affymetrix,F.Supp. at 262 explained, presence legiti-the of rational and
however, which itsmisunderstands the role support plaintiffsmate reasons which the

legitimate playsconcern in therational and obligatechoice of forum neither nor enable
analysis.transfer give anything “para-thanthe Court to more

selecting aassumes that inThe Court plaintiffs choicemount consideration” to the
plaintiffs “general-make a choice thatforum forum.of

legitimate con-ly their rational andreflect[s]
Court,opinion adoptingIn thethe of thecerns, themselvesincluding convenience to

proposed by Affymetrixstance would alterCorp.Clopay v.and their witnesses.” See
a bears on itsthe burden which defendant733,Cos., Inc., F.Supp. 736Newell 527

paying greatermotion to transfer since def-(D.Del.1981). whyThat is their choice of
plaintiffs choice of forum woulderence to theautomatically “paramounta consid-forum is

necessarily increase the burden which a de-lightlynot be dis-eration” which “should
bears on its motion to transfer. ThefendantShutte, 431 F.2d at 25.turbed.” See

approach would lead to another double-count-However, subsequentin the “balance of
effectively considering plaintiffsaing by ra-analysis, putsthe asideconvenience” Court

selectingforlegitimatetional and reasons itsplaintiffthat the selected a forumthe fact once, estabhshingwhen theforum twice—instead,and, plaintiffexplores whether the
must overcome inburden that the defendant...any] indicat­“offer[s substantive reasons

prevail on motion to transfer andorder to itsining litigatingconvenience to it ofthat the
again, weighingthen when the relative “ad-approaches inconve­even the[this forum]

pre-vantages and obstacles to a fair trial”imposetrial in this forum willnience which
by subsequenttwo fora in thesented thethe defendants and their witnesses.” Clo­on

analysis.“balance of convenience”added).(emphasispay, F.Supp. at 737527
confusion,Thus,course, in thethings being equal,all the order to avoidOf other

in itsplaintiff and Court elects to address this factor laterinterests of a with “rational
opinion namely, in discussion of some offilingfor in the District itslegitimate” reasons —

heavily traditionally weighed in the “bal-always weighwill more the factorsof Delaware
IV.B.2.banalysis than ance of convenience.” See Sectionin the “balance of convenience”

(other (discussing difficul-plaintiff no the “administrativethose of a with reason infra
one)than, filing posed by congestionthe relative of thepossibly, improperan for ties

fora”).respectivetwo dockets in theweightthis heavier does nothere. While
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preferred infra;The Defendants’ forum. B.l.d—TV.B.l.f seeb. also Sections IV.
B.2.a—IV.B.2.C infra.Incyte prefer litigatetoSynteni and would

in Districtthese matters the Northern of c. Whether the claim arose elsewhere.
Court, however,The affords noCalifornia. previousAs with the two Jumara inter-

weight preferenceto their mere to be else- ests, the affording anyCourt refrains from
where. weight to this factor in its “balance of conve-

analysis simplynience” for its own sake.Court,opinion preferenceIn the of the the
weight infor a forum carries no the “balance elsewhere,”If the “claim arose then it

Instead,analysis.of convenience” as with likely parties, witnesses,seems most the the
forum,plaintiffs documents,the choice of the Court the alland of the other evidence

weighs result,the reason or reasons behind this will also be located “elsewhere.” As a
preference in athey tip strongorder to determine if defendant should have some argu-

strongly supportingments itsthe “balance” in favor of transfer. motion to transfer. In
light, things beingthis all other equal, the

perspective,From this the “defendants’ tip“balance of convenience” inshould favor
preferred collapses por-forum” into other of the forum which is located “elsewhere.”

analysis. Bytions of the Jumara consider- However, generalthis mayobservation not
ing prefersthe fact that a defendant a differ- always specifichold intrue situations.

sake,simplyent forum for its own the Court
Thus, “whether the claim arose elsewhere”that itbelieves would risk still another dou-

collapses portionsalso into other theof Ju-ble-counting by effectively considering this
analysis. Consequently,mara the Court be-•first, simplyfactor because the defen-twice— consideringlieves that the fact that the claimsecond,prefersdant another forum and when

arose somewhere else for its own sake risks
weighing the reason or reasons behind this double-counting by effectivelystill another
preference in the of“balance convenience” considering “whether the claim arose else-
analysis. first, simplywhere” because thetwice—

second,“claim arose elsewhere” and becauseConsequently, in its “balance of conve-
witnesses,parties,most of the and evidenceanalysis, weighnience” the Court elects to

probablyare located there.only Synteni Incytethe reasons that and
preferringoffer for So,the Northern District of along plaintiffswith the choice of fo-

Again, po-California. in toorder avoid the preference,rum theand defendant’s the fact
confusion,tential for the Court will discuss carrythat the claim arose elsewhere should

theythese reasons as arise in its of weight“balance no in the “balance of convenience”
Instead,analysis. analysis.7convenience” See Sections IV. the Court examines

bar, Synteni Incyte only Schering Bering7. In cases atthe and claim understands thenot and
the Northern District of California is the "center decisions but also the role that the “center of

gravity” dispute parties gravity” plays analysis.of of this since all of the test in the transfer
there,headquarteredare almost all of the wit- First, Schering again Bering,in and then in

there,reside and thenesses all of relevant docu- Judge recognizedSchwartz that the accused
andments other evidence are located there. product allegedly patenteddeveloped from the

making argument, Synteni Incyte technology internationally gener-In this and was “sold and
implicitly recognize that the Court should afford of inate[d] millions dollars revenues.” See

matter,(or, reason,weight Schering, F.Supp.no to the claim for that aeven 969 at 269. For this
finding) dispute patent "hardlythat the Northern District is the “center the the inover suit could

Instead,gravity" disputes. Synteni controversy,of theseof be described as a local ... or [as]
Incyte public policiesimplicating unique”and realize the need to show a connection to one locale.

Jumara, 879);(citingbetween that district and this lawsuit since it is Id. 55 F.3d at see also
24354,only may Bering, (quoting Schering,those connections which the Court 1998 WL at *4

reasons,269).weighproperly F.Supp. Judgein its "balance of 969 at theseconvenience." For
“publicSchwartz that the ... didfound interestsaside, AffymetrixAs an contends that the Dis-

tip stronglynot the balance of convenience inrecentlytrict of Delaware abandoned the “center
favor of” the defendant. Id.gravity” patentof test in actions because of their

and, often, portion analysis. Judgenational international character. See In this of his Schwartz
269;Schering, F.Supp. Bering, weigh969 at see also did not the factors considered in the "cen-

24354, however, (i.e.,Affymetrix, gravity” par-1998 WL at *2. ter of test the location of themis-
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Coast, identify partic­to[they] might be ablea moreDistrict isthe Northernwhether
smaller,aparties problemsthe and thatuniquefor the and ularforumconvenient

inserving defendinginterests of have itselfalso the local business wouldwitnesses while
1404(a).§ other thejustice. 28 U.S.C. in a forum is on the side ofSee that

Corp.country.” Wesley-Jessen v. Pilk­See
partiestheof as indi-d. The convenience Visioncare, Inc., 215,F.R.D.ington 157 218

physicalrelative andby theircated (D.Del.1993). however,Synteni Incyte,and
position.financial thatcorporations] operatef ]are “substantial

analysis in the national market­Historically, [indeed international]Sectionthe under
See, Shutte,1404(a) e.g., developedplace431 and ... busi­began ha[ve] [their]here.

statute); doing(quoting anticipationthe Bur- ofF.2d 23-24 in businessnesses]at
(same).F.Supp. at 762roughs, country not the world.]”392 around the See[if

They show sort ofid. must therefore someequallyis inconven-Physically, Delaware
in“unique unexpected”or burden toorderparties. previouslyient of the Asfor all

anthat Delaware is inconven­demonstratenoted, Synteni, Incyteand are allAffymetrix,
Bard, F.Supp.ient forum. 997 atSee C.R.in area of northern Californialocated the

(citing Wesley-Jessen,562 157 F.R.D. atValley. Thus, in order toknown as Silicon
Stock,218); F.Supp. (citingatJoint 936 189Court, theylitigate beforethese matters the

same). Thus,they have not done. theThisthousand roundmust over six milestravel
to inportion weighfirst this factor failsoftrip.

favor of transfer.however, theyFinancially, capableare of
They multi-shouldering this burden. are all Nonetheless, transferringby twothese

corporations with andmillion interestsdollar California,cases to District ofthe Northern
spanning globe. Bering,theactivities See extent,would,the Court to some convenience

(“[B]oth24354, parties1998 at *5 areWL theythe are all inpartiesall of since located
incorporations with revenues thenational Derry,Valley. F.Supp.555 atSilicon Cf.dollars____As such, the relativemillions of the case(refusing1046 to transfer when so

litigating... in Dela-[of]economic burden doing merely thewould shift inconvenience
minimal.”) (citing Group,Media 1996ware is insteadpartyfrom one to another of reduc-

Sherwood,756760, *5); 1996WL at see also convenience)ing (citingthe ofoverall level
(cited700261, Group).inWL at *3 Media Co.,Corp.De Luxe v.Game Wonder Prods.

infinite, theyare notWhile their resources (S.D.N.Y.1958)).56,F.Supp.166 61 For ex-
Litigatingare in notvast. Delaware should ample, regardlessthough litigationeven of

impose undue financial on them.an burden necessarilyitwhere occurs will interfere with
operationsAdmittedly, Synteni Incyte day-to-dayif and some of business ofwere the

Affymetrix, Incyte,targeted Synteni,a and the Courtregional business[es]“local or that
recognizes transferring thesein Francisco or the West that two casesmarket San on

ties, documents,witnesses, evidence) dispute.gravity” Sportstheor the "center of of Seeother
Inc.,Form,Eye, Racingalready Daily F.Supp.taken account Inc. v. 565because he had them into

634, (D.Del.1983) (transferringopinion. Sobering, F.Supp. 637 toin his See 969 the caseearlier
268-69; 24354,Bering, defendants andat 1998 WL at *5-7. the forum where the witnesses

Thus, located);Judge explicitly implicitly wereresided and the documentsthe neither nor cf.
Distillation,rejected gravity F.Supp. (decliningat 766test. Waste 775the center of

gravity” allegedto find a of when the"centerSecond, the Court stated in thisas earlier
illegal a numberacts occurred in of differentfootnote, gravity” simplythe "center of test itself
forums and the witnesses and documents wereexplainingfora short-hand method thatserves as

forums).also located in differentwitnesses, documents,parties, ormost of the
However, some of the other factors whichother are located in some other forum. likeevidence

Clarke, 689, opinion,F.Supp. the in its theSee 325 692 Court has discussedFirmani v.
(D.Del.1971); "grade” on the ofCorp. a forum receives “centersee also Pennwalt v. Purex that

287,Indus., Inc., (D.Del.1986) gravity” weightF.Supp. in the oflest carries no "balance659 291
convenience,” especially presidingthe(considering parties, whenthe location of the wit-

documents,nesses, already the of thewhether court has considered locationand the acts or omis-
documents,witnesses,parties, orgiving the lawsuit the other evidencerise to occurred insions

result,forum). (other)target analysis.this in itsAs a forum is
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1957)).disruptionthe caused possesswould minimize level of Fact witnesses who first-
legal proceedingsor other since allby trial knowledgehand of the givingevents torise

partiesof the are located in the Northern lawsuit, however, traditionallythe have
Thus, part this factorDistrict. the second of weighed quite heavily in the “balance of con-

slightly inweighs favor of transfer.8 Service,analysis.venience” See Jahncke
Corp., 866,F.Supp.Inc. v. 301OKC 868

availabilityThe of thee. convenience and (D.Del.1969) because,(transferring the case
witness. alia, “nearlyinter all the witnesses” were

Oklahoma).Louisiana, Texas,Traditionally, inpotentialthe location of wit- located and
thus,and, ability subjectnesses their to be to
process heavily incompulsory weighedhas i. Dr. and Dr.Fodor Shalon.

“balance of analysis.the convenience” 15Cf.
3581,§ at 415Wright, CooperMiller & Drs. and Shalon respectiveFodor are the

(identifying “[pjrobablythis consideration as presidents Affymetrix TheySynteni.of and
factor,importantmost the factorthe and partyare carry weightthus witnesses and no

frequently in on apassingmost mentioned Sunds,in the of“balance convenience.” See
transfer”). however,There,tomotion are 74660,1997 WL at 3. expectsThe Court that

witnesses,many typesdifferent and eachof employerstheir will ensure their attendance
a weightone carries different in the “balance regardless ultimatelyat trial of itwhere is

analysis.of convenience” Bering, 24354, *5;held. 1998See WL at see
Sunds, 74660,also WL at1997 *3.Party witnesses or witnesses who

employed by party carry weighta inare no
analysis“balance ofthe convenience” since ii. Dr. Drmanac.

able, indeed,party pro­is toobligatedeach
SyntenitoAccording Incyte,and Dr.employeesthecure attendance of its own for

(the presidentDrmanac Hyseq,of anotherSunds, 74660,trial. See 1997 at 3. Ex­WL
company by Affymetrixsuedbeing patentforpert witnesses or retainedwitnesses who are

may possessinfringement) knowledge aboutpartyby testify carry weighta to inlittle
prior might potentiallythe art which invali-determining ofwhere the “balance conve­

patentsofdate the claims the in suit. How-(especially patentlies in fornience” an action
ever, simply identifyinginstead of Dr. Drma-infringement) they usuallybecause “are se­

area,inexpert Synteninac as an this andthe reputation[on basis]lected of their and
Incyte that “percipientclaim he is a factspecial knowledge regardwithout to their

personal knowledgewitness with critical re-compen­presumablyresidences and are well
lating conceptionto tothe and reductionattendance,for theirsated labor and inconve­
practice potentially invalidating priorofnience, [this]any.”if Webster-Chicago, 99See

Concerning availability,his in505; art.” her affi-F.Supp. Bearingat see also Roller Co.
davit, SynteniforInc., IncyteF.Supp. counsel and aversBearings,America v. 260of

(E.D.Pa.1966)639, alia, spoken attorney repre-640 that she has with the(citing, No­inter
Spalding sentingLeather Dr. Drmanac. Based oncona Goods Co. v. & this conver-A.G.

Bros., (D.Del.269, sation,F.Supp. represents159 counsel270-271 defense that Dr.

Admittedly, Affymetrix simply8. atwould rather suffer er this factor all because one of the
speedyforgo partiessome inconvenience than a trial. appearrather discount towould it would

However, legitimate”the "rational and reason give Affymetrix “trumpa card.”
Affymetrix choicewhich advances for its of fo-

adopt approach.The Court declines to thisonly weighedrum is one factor the “balancein
1404(a) obligateand Jumara toSection the Courtplacesof convenience.” The Court this factor on
varietyweigh Knockinga of factors. these fac-just placeslike it convenienceits scale the overall

scale, therefore, improper,tors off the seemsgained by partieswould be if thethat all the
especially par-at the behest of onewhen of theCourt transferred these cases to the Northern

However, recognizing weight ofshort, ties. that theofDistrict California on the scale. In even
may ultimately weight ofthough Affymetrix some factors off-set thedoes not want take advan-to

District, altogether approach,tage proximity others is different oneof the of the anNorthern
Thus,Synteni Incyte refusing entirely proper.and to consid- which the considersdo. Court
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mightthus heappear suggeststrial in Schena and thatunwilling to for sorDrmanae is
unwilling to attend trial.bethe District of Delaware.9

concerned,far isAs as Professor Brownportrayal of Dr.The finds theCourt
pri-Synteni Incyte portray him asand alsounpersuasivea fact witness andDrmanae as

expertmarily a witness with additionalfactSynteni Incyte to raisenotes that and failed
knowledge the art he su-priorabout sinceaccompanyingpapersin their secondit their
pervised atDr. Shalon’s research Stanford.The Court thus affordsmotion to transfer.

affidavit,In his Professor Brown averredto his toonly slightest weight reluctancethe
costlyproveattending quitethat trial wouldvoluntarily appear for trial.

teachingdisrupt both his and researchand
Thus, he to voluntari-schedules. is reluctant

andiii. Professors Schena Brown. appear in thisly as a witness matter.

theseSynteni Incyteand claim that Professor The Court believes that Professors
knowledge properly portrayed aspossesses personal Schena and Brown areSchena critical

expert Theyfact wereand witnesses.development of technolo- bothconcerning the the
patent-at at thatboth Stanford the time thepriorasgy patentin ’934 as well the artthe

developed. theirtechnology wassince, 1990s, ed Givenduring earlythe worked inhe
expertise, theyand have a tremen-educationwho, atlaboratorythe of Professor Davis the

priorknowledgeamount of about thedoustime, forperforming subcontract workwas
addition, by physicalIn presencetheirart.Thus,Affymetrix. according Syntenito and

in the and associ-research laboratories theirjust ex-Incyte, is not anProfessor Schena
of involvedations with several the scientistsa fact wit-pert in this area but also crucial

anddisputes,in these Professors Schenarespect availability, in herness. With to his
possess knowl-mayBrown also first-handaffidavit, defense counsel affirms that she has

of Foredge relevant factual information.spoken attorney representingan Profes-with
reasons, Brownthese Professors Schena andUponsor the basis of this conversa-Schena.

carry heavy weighta in the Court’s “balancetion, she believes that Professor Schena is
analysis.of convenience”unwilling voluntarilyto trial.also attend

California,As of of theseresidents both
Affymetrix hasresponse,In filed with the subpoenaare outside the Court’switnesses

by Sehe-signedCourt an affidavit Professor (1996).45(b)(2)power. See Fed.R.Civ.P.
anystatingna that he has “never made heavilyweighthus in favor ofTheir interests

any partyto incommitment involved this transfer.
testifywillingnessaction as to to in[his]

Delaware.” remainingthe in-iv. Professor Davis and
’934, ’305,on theventors namedCourt, however, exactlynotThe is sure

patents.and ’992interprethow to At a mini-the statement.
mum, that,recognizes in affida- Affymetrix representsthe Court his thatpapers,In its
vit, fails to state that he willing appearProfessor Schena atProfessor Davis would be to

testify inwilling testimonywould to Delaware. For if thebe trial is needed.10 Four ofhis
reason, represen- patentsto onremainingthis the Court defers the five inventors listed the

by pledged theythat in suit also that will maketations made defense counsel this have
trial,11 ifespeciallyProfes-appearsforum to to themselves available forbe inconvenient

aside, pre- anylacks from9. As an while the Court would have 11.The Court such assurances
directly Pirrung (probablyferred to hear these sentiments from the he eitherProfessor because

affidavit,by wayhimself of it nonethelesswitness subpoena poweror oflives resides outside the
takes at her word. See Fed.R.Civ.P.counsel andboth the District of Delaware the Northern
11(b). reason,California). this theDistrict of For

weightgives theCourt no to his interests inDrmanae,10. As with Dr. the Court would have analysis.balance of conveniencepreferred directly from Pro-to hear these words
affidavit,by way it nonethelessfessor Davis of

Affymetrix attakes its word. See Fed.R.Civ.P.
11(b).
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However, sis,given sufficient advanced notice. Torq., F.Supp. 363,see 882 byatTuff
the mere thatassurance these individuals “substantially reducing] the burden of ...

“appear thingwill at trial is not the same as litigating] in a distant forum.” Wesley-See
having subpoena pow­ Jessen,them amenable to the Thus,157 F.R.D. at 218. while all of

Sherwood,er of the trial court.” See 1996 the relevant (includingdocuments numerous
700261, *5;WL at see also Pennwalt 659 notebooks)laboratory are apparently located

(“ItF.Supp. at 291 is desirable to hold trial California,in the Northern District of this
place personalat a where the attendance of weighs onlyfactor minimally in favor of

through subpoena powerwitnesses the use of transfer. Critikon v. Becton DickinsonCf.
assured).reasonablycan pre­be For “even Access, Inc.,Vascular F.Supp. 962,821 966-

viously cooperative maywitnesses become (D.Del.1993) (“[T]he67 location of docu-
participantsreluctant where a trial in a dis­ ments, in the context of proof,access to in a

promisestant state such as Delaware the document-intensive case an action[like for
substantial,incurrence of prolonged inconve­ patent infringement] can misleading____be

Lab.,nience.” Alcon Surgi­See Inc. v. Starr Regardless held,of where trial is the docu-
Co., 95-283, Magis Reportcal Civ. A. No. & ments will copiedbe and mailed to the offices

(D.Del. 26, 1995).Rec. at 18 Oct. of counsel subsequentlyand transported to
trial.”).Thus, the interests of these notwitness

only weigh againstfail to transfer but actual-
ly public2.weigh strongly in Thefavor of transfer. interests.

noted,As other courts have dependingv. The numerous unnamed individuals
upon case,the circumstances of the ofsomepossibly residing Valleyin Silicon who

“publicthe interests” in maylisted Jumaramight possess information relevant to
play no inrole the “balance of convenience.”these two lawsuits. Sunds, 74660,See 1997WL at *4. The Court

Finally, respectwith to the numerous onlyelects to discuss those four which are
possibly“unnamed” residingindividuals in relevant to pendingthe two cases before it.

Valley might possessSilicon who some
knowledge priorabout either the art or the considerations,a. Practical making trial

lawsuit,underlying givingfacts torise this easy, expeditious, inexpensive.or
the weightCourt affords them no in its

Historically subsumed within the “interests“balance analysis.of convenience” Given
justice” portionof of the analysis,12transfercompletethe specificitylack of with which

appearsthis factor substantially repeattothese witnesses were identified and the ab-
legitimatethe “rational and reason” ad-“adequatesence of respectinformation with

by Affymetrixvanced choosingfor this forummateriality”to the content and of their tes-
(i.e.,placein “lighter”the first the and “fast-timony, the Court has no other choice but to

docket)er” as technologicalwell as the ad-discount them in weighingits test. See
vances which have litigat-reduced the cost ofStates,United Air Lines v. United 192
ing in distant Accordingly,fora. the Court795, (D.Del.1959);F.Supp. 796 see also
will not discuss these considerations hereSunds, 74660,1997 WL at (failing*3 to
since, in doing,so it would double-countspecify identity testimonythe poten-and of

factors, throwingthese off the “balance oftial tipwitnesses fails to the balance of con-
convenience.”transfer).invenience favor of

Nonetheless, bythe Court does note that
f. The location of andrecords other docu- Delaware,filing Affymetrixin par-allforced

ments. ties to retain local counsel. D. Del. R.See
83.5(b)technological (1995);The yearsadvances of recent L.R. see Group,also Media

significantlyhave weight 756760,reduced the of this 1996 (takingWL at *7 this factor
consideration).infactor the “balance analy-of convenience” into If the Court transferred

court,originally by Oil, 508,12. As litigant.articulated the Oil the See 330 U.S. at 67Gulf Gulf
"private belongingthis factor awas interest” to S.Ct. at 843.
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that,Specifically, Affymetrix inpointsNorthern of outthese actions to the District
1997, 6,524 in theCalifornia, this there were cases filedexpenseit eliminate forwould

opposedof California toIncyte Affyme- Northern District asonly Synteni butnot and also
in570 the District of Delaware. Further-trix.

more, year, the Districtthat same Northern
Thus, onlyif inweighs, slightly,this factor 5,792 pending ofhad cases where the District

Derry, F.Supp.555 atfavor of transfer. See a “mere”Delaware had 870.
merely(recognizing shiftingthat incon-1046

however,Synteni Incyte, respond byandparties, re-the instead ofvenience between
noting averagethat the to trial for civiltimeofducing the overall level inconvenience

is virtuallycases in districts the same.bothtypicallyamong parties,all fails to tiltthe
1997,Apparently, in the time be-medianinstronglyconvenience” fa-the “balance of

tween trial in Dis-filing and the Northerntransfer). transferringof thesevor While
opposedtrict as in theis 20 months to 18litigationthe coststwo cases reduce ofwould

District of Delaware.eliminating forparties byfor all the need
Therefore, and,while the there-“lighter”noted,counsel, alreadylocal as these three

fore, transfer,weighs against“faster” docketcorporations capable bearingof the finan-are
only slightly.it does solitigatingof here.13cial burden

Synteni Incyte pointand also out that Aff-
ymetrix patenthas filed a similar action forposedb. The administrative difficulties
infringement against micro-Hyseq, anotherby congestionthe relative of the two
array company, in the ofNorthern Districtrespective fora.dockets in the

Accordingly, they argueCalifornia. that the
one,The to theCourt now elects discuss grantCourt theirshould motions to transfer

legitimate”lone “rational reason ad-and judicialin the economy.interests of
by supportingAffymetrixvanced its choice of

Tracy Corp.,JudgeIn v. Consolidated Railforum.
justiceLatchum noted that the “interest of

Affymetrix that it filed these two transferring jurisdictionstates favors a case ato
in pending.”lawsuits the District of Delaware because where matters 723related are

therefore, (D.Del.1989).and, 1051,“lighter” Tracy,F.Supp.of its “faster” dock- 1052 of
And, discussed, course,previously passen-as this a involved a collision aet. is between

ger bya tractor thelegitimaterational and concern. Joint train and trailer drivenSee
Stock, 190; plaintiff, Tracy.Mr. Id. atF.Supp.936 at see 1051.also Tuff
Torq, (takingF.Supp.882 at 364 into account LatchumJudge transferred the action be-

“speed” litigation pro-the theat which could justTracy plaintiffcause Mr. was not a in his
fora); Group,in the respectiveceed Media third-partyaction but also a defendant or a

(same).756760,1996WL at *7 pendingin actionsthree other that were
Pennsylvania.before the Eastern District ofcontention,support AffymetrixIn of this

Moreover,Id. at of1052. all three thesevarietya fromcites of statistics the Adminis-
pendingcases were before the Districtsametrative Office theof United States Courts.

Judge. Finally, allId. four of these actionsSolomon v. Continental AmericanCf. Life
questionsthe same of law and fact.involved'(3dCo., Cir.1973)1043,Ins. 472 1047F.2d

(allowing the to if The against Hyseq, Synteni,use of this data determine lawsuits and
justice). Incyte slightlyinterests presenttransfer serve the of a situation.would different

Synteni althoughForIncyte example, againstand counter with statistics of the lawsuit
own, pat-their theHyseqalso from the Administrative Of- also concerns ’305 and ’992

ents, allegationsfice. includes aboutit also

record, despite appearance, weightgreat13. For the the ties in of con-its carries the "balance
double-counting analysis lighterAffym- mightCourt is not the which thefact that venience” off-set

etrix, Synteni, weight supra (recog-Incyteand are all multi-million of factors. Note 8other Cf.
Instead,corporations. merely nizing may ultimatelydollar the certain factors cancelCourt is that

that, placedrecognizing particular each ofunder these circum- other out when on the “balance
stances, convenience”).position par-the therelative financial of
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patentthe ’716 that is not in insuit business on an international level. The tech-—one
addition,proceedings. nologies theythese In the actions developedwhich have are used

currently medical,pending bybefore this Court pharmaceutical,contain numerous and
allegations concerning patent,the ’934 which scientific laboratories scattered across the

Hy-is not in suit in against globe.the action filed
So,seq. while these three lawsuits involve Thus, the weightCourt affords no to thispatents, theysome of the same do not involve

factor in the “balance of analy-convenience”patents.all of the same
Schering,sis. F.Supp.969 at 269.Cf.

Furthermore, allwhile three of these ac-
Synteni Incyte that,and also note in theirpatentedtions involve the technology,same

1,SeptemberAnswer to the Complaint,1998definition)they (by entirelyconcern different
they raise a ofnumber counterclaims basedproducts. againstaccused The action filed

California)(i.e.,on state Specifically,law.Synteni Incyte array.and involves the GEM
they allege competition,unfair tortious inter-While against Hyseqthe lawsuit filed also

prospectiveference with economic advantage,high-density probe arrayconcerns another
title,slander of by Affymetrix.and trade libel(sold “HyChip”),under the trademark that

dispute appears to center around the ofuse respectWith to the claim compe-for unfair
patented computer technology per-used to tition, the Court notes that it arises under
form types genetic analysis.different of Act, statute,the Lanham a federal which “is

uniquenot to Delaware and can be resolvedThus, weightthe Court affords little to the
by any federal district court.” See Mediaarguments Synteni Incytewhich and make

756760,Group, Therefore,1996 WL at *8.concerning potential problemsthe byraised
the Court weightaffords this factor no in itshearings.dual Markman SynteniNeither
“balance of analysis.convenience”Incytenor have anything,offered other than

conjecture,mere to show that the inissues As far as the state law claims are con­
these two sets of cases are so similar that cerned, the Court also affords them no
either the disputedasserted claims or the First,weight either. for the reasons ex­
claim terms would be the same in in-both pressed by Supremethe Hoffman,Court in
stances. the Court fails to see how the conduct of a

Nevertheless, that, defendant afterrecognizes filingthe Court the of a lawsuit could
given legitimatelypending against rulingthe action lead to a favorableHyseq in on

Affymetrix 343,party, Hoffman,which is a transfer. Seetransferring 363 U.S. at 80
Paramount,at (quotingthese two cases to the S.Ct. 1089Northern District of 186 F.2d

119). Second,might SynteniCalifornia at ifdegree Incyteachieve a certain of and are
judicial economy. reason, mayFor concerned that the misinterpretthis this fac- Court

misapplyweighs slightlytor in or the Laws offavor of transfer. the State of Califor­
nia, theythen voluntarilycould sever their

c. state claims file in appropriateThe local in and them thedecidinginterest local con-
Minstar,California court.troversies at Inc. La­home. v.Cf.

borde, 142, (D.Del.1985).F.Supp.626 147Synteni that,Incyteand claim compared to
arguablyWhile an judicialinefficient use ofDelaware,the District of the Northern Dis-

resources, approach prevent Syn-­the wouldtrict of strongerCalifornia has a far interest
(and, thus,Incyteteni discouragesand futurein resolving these actions since all of the

litigants) attachingfrom state law claimscompanies and,are located there as a conse-
which discretionaryover the Court exercisesquence, technologyall of the described in the

jurisdiction in order to defeat a motion topatents developedin suit was there.
transfer. id.Cf.

However, discussed,previouslyas the
hardly disputeCourt can describe the over

public policiesd. The of the fora.’994, ’305,the patentsand ’992 as a local
controversy unique papers, Affymetrixto the Northern District. In goes greatits to
Affymetrix, Synteni, Incyteand all lengths Synteni Incyteconduct to show that and
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discretion, is,process at leastthisto the District exercise ofconnectionsmaintain several
extent, subjective.to someof Delaware.

Thus, prece-the can look towhile Courthowever,bar, the CourtIn the cases at
partiesthe thatit remindsguidance,dent foraand not minimumconducts a transfer

might afford toweightthe which one courtanalysis.purposefulcontacts or availment
veryday mightone on one well differfactor1404(a)§Compare with Interna­28 U.S.C.

that factorweightfrom afforded to samethe310,Washington,v. 326 U.S.tional Shoe Co.
court, inby located aa differentdifferent(1945);154, 158,316, 9566 90 L.Ed.S.Ct.

district, presiding litigation,a differentoverDenckla, 235, 253, 78Hanson v. 357 U.S.
parties, concerning a dif-between different(1958).1228, 1240,2 L.Ed.2d 1283S.Ct.

action, involvingof differentferent cause
may properly personalThe exerciseCourt witnesses,facts, and different docu-different

IncyteSynteni andjurisdiction over because day.on a differentments
and,they corporationsare there-Delaware Court,day, opinionOn in of thisthis thefore, 28residents. See U.S.C.Delaware

following weigh againstthe transfer.factors1391(c) (1994). Therefore,§ the Court need
First, partiesthe are multi-million dol-all ofthey “mini-inquire into whether havenot litigate incorporationslar that can afford to

“purposelywith havemum contacts” or supra.a forum. Section IV.B.l.ddistant Seejurisdiction. Inavailed” of thethemselves Second, “lighter” “faster”the and docketwords, their torulingother when on motions aAffymetrixhere insures that will receive
transfer, partic-thisthe Court asks whether relatively speedy trial. See Section IV.B.2.b

inplaceular forum is the most convenient supra.
lawsuits,two nottrywhich to these whether

addition, weighaIn factors failed tofew‘tra-the maintenance of these suits “o£fend[s]
against today.or transfer Foreither forfair playditional notions of and substantial

all)(if” example, manywhile not of the docu-Shoe,justice.’ 326 U.S.See International
elsewhere,ments are located recent techno-316, at v.(quotingat S.Ct. 158 Milliken66

logical ofweightreduced theadvances have457, 339, 343,463,Meyer, 311 U.S. 61 S.Ct.
nothing.virtuallythis tofactor See Section(1940)).85 L.Ed. 278

Furthermore,supra. forIV.B.l.f as actions
Synteni Incyte arguablyand haveWhile patent infringement, these two lawsuits have

jurisdiction to pursuereached out to this indeed,national, implications.international
Zeneca, DuPont,relationshipsbusiness with Thus, no inter-the Court can find true local

Merck,and DuPont the Court fails to see controversy inweighingest favor of trans-or
activity questionhow bears on the ofthis supra. Finally,fer. Section IV.B.2.CSee

intryingwhether these two cases the Dis- relationships Syntenithe business between
partiesthetrict Delaware would convenience DuPont,Zeneca, DuPontIncyteand and and

serving theor the witnesses while interests carry no in the “bal-weightMerck Court’s
1404(a).justice. §28 Inof See U.S.C. analysis none ofance of convenience” since

short, pharmaceuticalof these threenone are,pharmaceutical companies inthreethese
partiescompanies to orare either witnesses any way, to the cases at bar. Seeconnected
Thus, although Synteniin the ateases bar. supra.Section IV.B.2.d

inIncyte pastand have the availed them- But, important, signifi-most a number of
jurisdiction,toselves the their business deal- weighed favorcant factors in of transfer.Zeneca, DuPont,ings and DuPontwith First, the are outsideall of witnesses located

bearingpresentMerck at have no on the power.subpoenaof the See SectionCourt’sreason,by Affymetrix. For thislawsuit filed Thus,supra. despite some of theirIV.B.l.e
weightthe Court affords this factor no in its assurances, guarantee thatthe cannotCourt

analysis.“balance of convenience” Second,they appear despitetrial.will for
Dis-ability litigatetheir financial to in the

V. CONCLUSION. Delaware, transferring these twotrict of
definition, partiestoanalysis is a would the costs allBy a transfer cases reduce

And, this IV.thoughtful weighing litigation.of as an involved in See Sectioninterests.
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Third,supra. the thatB.l.d Court believes
transferring the two actions to the Northern
District of California where another suit filed
by Affymetrix pending mayis achieve a cer-

judicialdegree economy.tain of See Section
Fourth,supra. finally,IV.B.2.b and transfer

would also eliminate the for localneed coun-
sel, reducingfurther the litigationcost of the

parties. supra.for all See Section IV.B.2.a

reasons,For these the Court believes that
tips enoughthe “balance of convenience” in

Synteni Incyte grantfavor of and to their
appropriatemotions to transfer. The orders

shall issue.

BRECKIN, Plaintiff,Brian Matthew

v.

AMERICA,MBNA Defendant.

No. CIV.A. 98-174-JJF.

Court,United States District
D. Delaware.

17,Dec. 1998.

Wilks, Marón, Wilks,David E. Marvel &
P.A., DE,Wilmington, for Plaintiff.

Sandler, Holt, Young,Sheldon N. Scott A.
LLP,Conaway, Stargatt Taylor Wilming-&

ton, DE, for Defendant.


