Sainato II Dep., Ex. 51 at 14-15. Pratt’s
opinion was that the Interface panel did
not infringe in light of the prior art.
Pratt Dep., Interface Ex. 75 at 27-2§,
85-36, 40-41, 43—44. Tate attacks Pratt’s
opinion as insufficient because it was less
than a page in length, did not mention
the Maxcess decision and did not have a
claim by claim comparison of the two
panels. See Jurgens v. CBK, Lid., 80
.8d 1566, 1572 (Fed.Cir.1996) (“To rea-
sonaply rely on an opinion, it must be
authoritative, not just conclusory, and ob-
jective.”). While the brevity of Pratt’s
opinion is a concern, Tate’s concerns
about Pratt’s qualifications and review of
the relevant materials seems unfounded.
Pratt clearly has extensive experience
with HPL and had reviewed the panels,
the patent, the prior art and the relevant
caselaw. See Pratt Decl, Interface Ex.
69 at 19111520 (describing Pratt’s exten-
sive experience with HPL and woodwork-
ing and the steps he took before giving
Interface his opinion)X®

While the investigation and analysis by
Interface’s executives was flawed and
Pratt’s opinion was brief, reasonable per-
sons could disagree about whether Tate
has proven willful infringement on this
record. KEven though Interface has not
met its burden of proof on obviousness or
anticipation, Doris, Votolato and Sainato
seem convinced that the Interface panel
was an incremental change from existing
prior art or the reintroduction of a past
product. Pratt also came to the same
conclusion. On this record it is for a jury
to determine “whether a prudent person
would have had sound reason to believe
that the patent was not infringed or was
invalid or unenforceable, and would be so

13. Interface also obtained a second non-in-
fringement opinion from Julian Dority. Dori-
ty Dep., Interface Ex. 74 at 16, 26-27, 30, 35—
36; Dority Infringement Opinion, Interface
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held if litigated.”
F.3d at 1464.

SRI Iwntern., Inc., 127

ORDER

For the reasons stated in the accompa-
nying opinion, it is, this 20th day of Febru-
ary 2002 ORDERED:

1. That Defendant’s Motion for Sum-

mary Judgment is denied;

2. That Plaintiff's Motion for Summary

Judgment is granted in part and denied

in part;

3. Judgment of infringement in favor

of Plaintiff is entered as to claims 1-11;

4. Judgment in favor of Plaintiff is en-

tered regarding Defendant’s defenses of

practicing the prior art, prior invention,

indefiniteness, anticipation, obviousness

and estoppel.

ALLSTATE INSURANCE
COMPANY Plaintiff,

V.

William M. BATES and Patricia
Bates, Defendants.

No. 5:99CV390-BR.

United States District Court,
E.D. North Carolina.
Western Division.

Feb. 8, 2000.

Ex. 22. This opinion is of limited relevance
in determining whether Interface’s infringe-
ment was willful as it was obtained after
Interface had already ceased its infringement.
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James P. Cooney, 111, Kennedy, Coving-
ton, Lobdill & Hickman, Charlotte, NC,
for Plaintiff.




William M. Bates, pro se.

O. Hampton Whittington, Jr., Benson,
NG, for Defendant.

ORDER

BRITT, Senior District Judge.

This matter is before the court on plain-
tiff’s motion for summary judgment and on
defendant Patricia Bates’ motion for sum-
mary judgment.

On 15 June 1999, plaintiff Allstate Insur-
ance Company (Allstate) filed this action
against defendants William M. Bates and
Patricia Bates, seeking a declaratory judg-
ment that Allstate is not required to de-
fend either defendant in a ecivil suit
brought against them by Pamela and Kait-
lyn Coe based on Mr. Bates’ sexual moles-
tation of the minor child, Kaitlyn Coe. (Coe
2. Bates, 99 CVS 505, Harnett County,
North Carolina). Patricia Bates filed an
answer on 23 July 1999. Willlam Bates
filed an answer on 17 August 1999.

On 25 October 1999, plaintiff filed this
motion for summary judgment with a sup-
porting memorandum. On 8 November
1999, defendant Patricia Bates filed her
own motion for summary judgment in com-
bination with a response to plaintiff’s mo-
tion. William Bates did not respond to
plaintiff’s motion. On 2 December 1999,
plaintiff filed a response to Patricia Bates’
motion. The parties did not file replies.
The motions are now ripe for review.

I. Facts

The facts in this case arise out of
charges of child molestation made against
William Bates, age 53, by Kaitlyn Coe, age
6%, and her mother, Pamela Coe. On 19
February 1999, Mr. Bates was found guilty
of the crime of taking indecent liberties
with a minor. (Pl’s Ex. 2.) Shortly there-
after, on or about 17 March 1999, Pamela
and Kaitlyn Coe, filed suit against William
Bates and his wife, Patricia Bates. The
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complaint contained counts of assault and
battery, false imprisonment, intentional in-
fliction of emotional distress, and negligent
infliction of emotional distress against Wil-
liam Bates, and a count of negligence
against Patricia Bates. (Pl’s Ex. 3.) Spe-
cifically, the Coes charged that William
Bates engaged in “sexual act[s]” with Kait-
lyn, and “committed and attempted to
commit lewd and laseivious actsl
upon” her, that he battered her through
those acts, and that he forcibly restrained
her in the process of committing those
acts. (Id.) The complaint also alleges that
Patricia Bates breached her duty to pro-
tect the minor child invited into her home
from the acts of William Bates as well as
her duty to warn Pamela Coe of Mr. Bates’
propensity for assaulting minors. The
Coes seek compensatory and punitive dam-
ages.

Mr. and Mrs. Bates have a homeowner’s
insurance policy with Allstate. (Pl’s Ex.
1.) After being served with the summons
and complaint in the Coe matter, they
sought a defense and coverage under their
policy. On 19 May 1999, Allstate denied
coverage to Mr. Bates for the matters set
forth in the Coe complaint and declined to
defend him. (Pl’s Ex. 4.) Also on that
date, by way of separate letter, Allstate
agreed to defend Mrs. Bates, reserving its
right to withdraw such defense and recov-
er fees expended in the course of such a
defense if it were determined that Allstate
had no duty to defend her. (PL’s Ex. 5.)
Allstate then filed this action to seek a
declaration of its obligations with respect
to the Bates under their homeowner’s poli-

cy.
II. Summary Judgment

Summary judgment is appropriate in
those cases in which there is no genuine
dispute as to a material fact, and in which
it appears that the moving party is entitled
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to judgment as a matter of law. Fed.
R.Civ.P. 56(c); Haawistola v. Community
Fire Co. of Rising Sun, Inc, 6 F.8d 211,
214 (4th Cir.1993). Summary judgment
should be granted in those cases “in which
it is perfectly clear that no genuine issue
of material fact remains unresolved and
inquiry into the facts is unnecessary to
clarify the application of the law.” Id. In
meaking this determination, the court
draws all permissible inferences from the
underlying facts in the light most favorable
to the party opposing the motion.
“[Wlhere the record taken as a whole
could not lead a rational trier of fact to
find for the non-moving party, disposition
by summary judgment is appropriate.”
Teamsters Joint Council No. 838 v. Centra,
Inc., 947 F.2d 115, 119 (4th Cir.1991).

IIL

Il “Generally speaking, the insurer’s
duty to defend the insured is broader than
its obligation to pay damages incurred by
events covered by a particular policy.”
Waste Management v. Peerless Ins. Co,
315 N.C. 688, 691, 340 S.E.2d 374, 377
(N.C.1986); Paiti v. Continental Casualty
Co., 486 S.I5.2d 233, 234, 126 N.C.App. 643,
644, writ denied, 347 N.C. 401, 494 S.E.2d
417 (1997). Questions regarding the ex-
tent of an insurer’s duty to defend and the
scope of a particular insurance policy re-
quire the interpretation of the policy in
light of the claims asserted against the
insured. See Patti, 126 N.C.App. at 644,
486 S.E.2d at 234 (“duty to defend against
plaintiffs’ claims is determined by the alle-
gations found in [the] complaint”); West
Bend Mutual Insurance Co. v. Sundance
Homes, Inc., 238 Ill.App.3d 335, 337, 179
Il.Dec. 494, 606 N.E.2d 326, 327 (1992)(f
the allegations in a complaint state a cause
of action that gives rise to the possibility of
recovery under the policy, the insurer’s
duty to defend is called into play); Waste
Management, 315 N.C. at 691, 340 S.E.2d

Discussion

at 377 (applying the “comparison test,” the
“pleadings are read side-by-side with the
policy to determine whether the events as
alleged are covered or excluded”).

Il Construing the policy, the court
must determine whether its language is
clear and unambiguous. If it is, the court
must give the words their plain and ordi-
nary meaning. Certainleed Corp. v. Em-
ployers Insurance of Wausau, 939 F.Supp.
826, 829 (D.Kan.1996). If language in an
insurance policy creates a clear exclusion,
that language controls. Although the in-
sured has the initial burden of establishing
that a loss comes within the scope of a
policy’s coverage, the insurer bears the
burden of proving that an exclusion is
applicable. Nationwide Mutual Insur-
ance Co. v. McAbee, 268 N.C. 326, 150
S.E.2d 496, 497 (1966); Home Indemnity
Co. v. Hoechst Celanese Corp., 128
N.C.App. 189, 201, 494 S.E.2d 774, 783
(1998)(“vast majority of courts ha[s] held
that the insurer bears the burden of estab-
lishing the existence and applicability of a
policy exclusion, while the insured has the
burden of proving that an exception to the
exclusion exists and applies to restore cov-
erage”). Interpreting the exclusion is a
question of law for the court, and any
ambiguity is to be construed in favor of the
ihsured and against the insurer, the draft-
er of the agreement. CertainTeed, 939
F.Supp. at 829. However, “ ‘[nlo ambigui-
ty ... exists unless, in the opinion of the
court, the language of the policy is fairly
and reasonably susceptible to either of the
constructions for which the parties con-
tend.”” Waste Management, 315 N.C. at
694, 340 S.E.2d at 379. No obligation to
defend arises when an analysis of the com-
plaint and the policy language shows ei-
ther the non-existence of coverage or the
applicability of a policy exclusion. See
Morton v. Safeco Ins. Co., 905 F.2d 1208,
1212 (9th Cir.1990).




A. Relevant Policy Language

The coverage grant of the Allstate policy
issued to the Bates states that Allstate will
pay the damages for which the insured is
legally liable and provide a defense at its
expense “[ilf a claim is made or a suit is
brought against an insured for damages
because of bodily injury ... caused by an
oceurrence to which this coverage applies
....7 (Pl’s Ex. 1 at 18.) The policy de-
fines “bodily injury” to include “bodily
harm,” and the parties do not appear to
dispute the fact that Kaitlyn Coe sustained
bodily injury in this ease. (Pl’s Ex. 1 at
2.) The policy defines an “occurrence” as
“an accident, including exposure to condi-
tions, which results, during the policy peri-
od in ... bodily injury ....” (Id. at 3.)
The policy contains the following exclu-
sions: Coverage does not apply to bodily
injury “which is expected or intended by
the insured ....” (Pl’s Ex. 1 at 19), or to
bodily injury “arising out of sexual moles-
tation, corporal punishment or physical or
mental abuse.” (Id.; Allstate Special Pro-
visions at 2.)

B. Duty to Defend William Bates

Il Defendant William Bates has not
responded to plaintiff’s motion for sum-
mary judgment. This court agrees with
plaintiff that coverage is limited to ocecur-
rences, i.e., accidents, and that there is no
interpretation of the events in this case
under which Mr. Bates’ sexual molestation
of Kaitlyn Coe may be deemed an acci-
dent. Conduct that is within the design
and control of an insured and which leads
to the foreseeable harm alleged by the
victim, is not accidental. See Kirkley v.
Mevrvimack Mut. Fire Ins. Co., 232 N.C.
292, 59 S.E.2d 629, 631 (1950)(an accident
is “unintended, unexpected, unforeseen,
and fortuitous, or, to put it another way,
an accident in its ordinary sense is an
event caused by some casualty, disaster,
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chance, mishap, misadventure or hazard”);
North Carolina Farm Bureau Mutual
Ins. Co. v. Stox, 330 N.C. 697, 412 S.E.2d
318, 325 (1992). Sexual molestation of a
child is not an accident. See id. at 709,
412 S.E.2d at 825 (an injury that is inten-
tional or substantially certain to be the
result of an intentional act is not an “aceci-
dent”); Morton, 905 F.2d at 1211 (“sexual
molestation, by its nature, is purposeful,
not accidental, and, therefore, is not within
the scope of the coverage set forth by the
policy™); and Allstate Ins. Co. v. McCra-
nie, T16 F.Supp. 1440, 1444 (S.D.Fla.
1989)(acts of sexual assault were not “acci-
dent[al]” because assailant’s actions were
within his control), affd, 904 F.2d 713
(11th Cir.1990). William Bates’ molesta-
tion of Kajtlyn Coe is not an “accident”
within the meaning of the Allstate policy
because his acts were within his control
and because his acts resulted in bodily
injury to the minor child which were cer-
tain to oceur.

Bl The basis of the court’s decision
with respect to Mr. Bates is the limitation
inherent in the coverage grant of the All-
state policy. As noted above, however, the
Allstate policy also excludes coverage for
bodily injury “expected or intended by the
insured.” Closely related to the “accident”
analysis, the “intentional injury” analysis
provides another basis for denial of cover-
age to Mr. Bates. See Nationwide Mutu-
al Ins. Co. v. Abernethy, 115 N.C.App. 534,
445 S.E.2d 618, 620 (1994)(where insured
intentionally committed acts of abuse but
denied intent to harm, the probability of
mental or emotional injury resulting from
insured’s action was so great as to allow
inference of intent to inflict emotional inju-
ry, thus no coverage for insured’s repeated
sexual molestation of a student). See also
Commercial Union Insurance Co. v. Rob-
erts, T F.3d 86, 88 (5th Cir.1993)(“courts
have overwhelmingly held that an intent to
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injure may be inferred as a matter of law
in cases involving sexual contact between a
child and an adult regardless of the in-
sured’s subjective intent”). Allstate does
not have a duty to defend William Bates.!

C. Duty to Defend Patricia Bates

Il Patricia Bates argues that Allstate
must defend her against the Coes’ charges
because her alleged negligent acts—failure
to protect the minor child invited into her
home from the acts of William Bates and
failure to warn Pamela Coe of Mr. Bates’
propensity for assaulting minors—are “oc-
currences” as defined by the policy. Even
if Patricia Bates’ alleged negligence could
be construed as an “occurrence” that
caused Kaitlyn Coe’s bodily injury inde-
pendent of Mr. Bates’ actions, this court
concludes that there is no duty to defend
Patricia Bates under the terms of the All-
state policy based upon the plain language
of the sexual molestation exclusion. The
policy explicitly states that coverage does
not apply to damages incurred because of
“bodily injury ... arising out of sexual
molestation, corporal punishment or physi-
cal or mental abuse.” (Pl’s Ex. 1; All-
state Special Provisions at 2.) 2

Defendant has argued that “the alleged
negligent acts of Patricia Bates do not
arise out of the sexual molestation acts of
William Bates.” (Def’s Br. at 11.) Defen-
dant misstates the central issue. With
respect to the sexual molestation exclusion,

1. For reasons explained fully below, the poli-
cy provision excluding from coverage dam-
ages resulting from “bodily injury ... arising
out of sexual molestation’” provides yet anoth-
er basis for allowing Allstate’s motion for
summary judgment in this declaratory judg-
ment action.

2. The parties were unable to locate an appel-
late decision {from North Carolina construing
an “arising from sexual molestation’’ provi-
sion. (Def’s Br. at 11; Pl’s Reply at 7.)
Abernethy involved allegations of molestation
spanning a number of years and an equivalent

the issue is whether the alleged bodily
injury, ie., the harm to Kaitlyn Coe, arose
from sexual molestation—not whether an-
other individual’s alleged negligence arose
out of the sexual molestation. The policy
unambiguously bars coverage for injuries
arising out of sexual molestation, and there
is no question that the bodily injury in this
case arose out of sexual molestation.

Defendant also appears to argue that
the injury to Kaitlyn Coe, i.e., the physical,
emotional and psychological damage from
the sexual molestation, arose, not from the
sexual molestation, but from the defen-
dant’s alleged negligence in protecting Coe
from the molestation. The illogic of such
an assertion would seem to be apparent.
However, defendant’s argument is sup-
ported by St. Paul Fire & Marine Insur-
ance Co. v. Schrum, 149 F.8d 878 (8th
Cir.1998). In that case, the Zottas
brought suit against the Schrums alleging
that the Schrums had negligently super-
vised the Zotta children when the children
were present in the Schrum home, and
that the children were, as a result, sexually
abused by Richard Backes, a man who
resided with the Schrums. The Schrums’
homeowner’s policy issued by St. Paul con-
tained a sexual molestation exclusion al-
most identical to the one in this case. The
Bighth Circuit agreed with the Zottas that
the sexual molestation exclusion was not
applicable to their negligent supervision

number of policy periods. At some point
during the time period of the alleged molesta-
tion but before the molestation was reported,
the “‘arising out of sexual molestation’” exclu-
sion was added to the policy. As plaintiff
points out, the trial court concluded that the
molestation exclusion barred coverage, and
the parties did not appeal that ruling. Conse-
quently, the appellate court focused only on
coverage as permitted by the policy as it exist-
ed prior to the addition of the sexual molesta-
tion exclusion.




claim, Id. at 881. The court held that
“Backes’ alleged conduct is merely inciden-
tal to the Zottas’ negligence claim against
the Schrums.... ‘On these facts, these
allegations contain separate and non-ex-
cluded causes of [the children’s] injuries,
apart from the [accompanying sexual
act]’” Id. (citations omitted).

Even if this court found that Ms. Bates’
negligence could be a separate and non-
excluded cause of the injury to Kaitlyn
Coe, this court could not reach a conclu-
sion similar to that in Schrum given the
explicit language of the Allstate policy,
which specifically ties the sexual molesta-
tion exclusion to the nature of the injury.
Mr. Bates’ sexual molestation of Kaitiyn
Coe is not “incidental” to the negligence
claim against “Ms. Bates”—it is, in fact,
the motivating factor for such a claim.
Without the molestation there would be no
injury and thus, no basis for the negli-
gence claim. Therefore, this court explie-
itly rejects the conclusion reached by the
Eighth Circuit in Schrum.

Whether Patricia Coe’s alleged negli-
gence contributed to the infliction of the
injury does not and cannot change the
nature of the bodily injury. For example,
in Northwest G.F. Mut. Ins. Co. v. Nor-
gard, 518 N.W.2d 179, 184 (N.D.1994), the
claimants asserted that a sexual molesta-
tion exclusion was not applicable to a fe-
male proprietor of a day care charged with
negligence in a sexual abuse situation be-
cause, they claimed, the injuries giving rise
to the lawsuit against her “arose out of”
her negligence, not out of the sexual mo-

3. See also Meridian Mut. Ins. Co. v. Bidle,
1997 U.S. Dist. Lexis 7043, *10, 14-15 (W.D.
Mich.1997)(where policy contained sexual
molestation exclusion, coverage excluded for
actions based on minor child’s alleged moles-
tation as well as parents’ purported negli-
gence in allowing molestation to occur;
“[n]otwithstanding the various legal claims,
the injuries for which the Andersons seek
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lestation. The court concluded that the
sexual molestation exclusion, which barred
coverage for “bodily injury ... arising out
of sexual molestation,” focused on the inju-
ry at issue, not the pleaded cause of action.
The court explained that the proprietor’s
alleged failure to adequately supervise
the child allegedly facilitated or resulted
in the acts of sexual molestation. But
for the [molester’s] acts of molestation,
however, no lability could result to [the
proprietor]. Under the clear and ordi-
nary use of the language, the injuries
“arose out of” sexual molestation. ...
We decline the ... invitation to synthe-
size an ambiguity where none exists.

Id.® Based on the explicit, unambiguous
language of this policy exclusion, Allstate
does not have a duty to defend Patricia
Bates against the charges filed by the
Coes.

IV. Conclusion

For the foregoing reasons, plaintiff’s
motion for summary judgment is AL-
LOWED, and defendant Patricia Bates’
motion for summary judgment is DE-
NIED. It is hereby ORDERED, AD-
JUDGED and DECREED that plaintiff
Allstate Insurance Company does not have
a duty to defend Wiliam M. Bates or
Patricia Bates in the action filed against
them by Kaitlyn Coe and her mother and
guardian, Pamela Coe, based on Mr. Bates’
sexual molestation of the minor child.

JUDGMENT

Decision by Court. This action came to
trial or hearing before the Court. The

damages are the injuries sustained by their
children in the sexual assaults’’); Taryn E.F.
v. Joshua M.C., 178 Wis.2d 719, 505 N.W.2d
418 (Wis.App.1993)(no coverage for juvenile
insured’s alleged molestation, or for negligent
supervision claim against insured’s parents
for losses arising out of molestation where
policy did not apply to liability resulting di:
rectly or indirectly from sexual molestation).
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issues have been tried or heard and a
decision has been rendered.

IT IS ORDERED, ADJUDGED AND
DECREED that plaintiffs motion for
summary judgment is ALLOWED and de-
fendant Patricia Bates’ motion for sum-
mary judgment is DENIED.

IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that plaintiff
Alistate Insurance Company does not have
a duty to defend William M. Bates or
Patricia Bates in the action filed against
them by Kaitlyn Coe and her mother and
guardian, Pamela Coe, based on Mr. Bateg’
sexual molestation of the minor child.
(BRITT, &)

SUNEX INTERNATIONAL, INC., Teles-
is Incorporated, a/k/a Telesis Corpora-
tion, Arcan, Inc., and Joseph O. Haw-
kins, Plaintiffs,

V.

The TRAVELERS INDEMNITY
COMPANY OF ILLINOIS,
Defendant.

No. CIV.A. 6:00-1521-24.

United States District Court,
D. South Carolina,
Greenville Division.

Dec. 17, 2001.




