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Intern., Inc., 127SRIlitigated.”held ifPratt’sat 14-15.51Dep.,II Ex.Sainato
atF.3d 1464.panel didInterfacethat thewasopinion

prior art.of thelightininfringenot
27-28,atEx. 75InterfaceDep.,Pratt ORDER
Pratt’s40-41, Tate attacks35-36, 43^4. accompa-instated theFor the reasons

it was lessbecauseas insufficientopinion is, day20th of Febru-it thisnying opinion,
notlength,in did mentiona pagethan ary 2002 ORDERED:

anot haveand diddecisionthe Maxcess forMotion Sum-1. Defendant’sThat
of twocomparison theby claimclaim denied;mary Judgment is

Ltd.,CBK, 80v.JurgensSeepanels.
SummaryPlaintiffs Motion for2. That(“To(Fed.Cir.1996) rea-1566, 1572F.3d

in and deniedgranted partisJudgmentbeit mustopinion,ansonably rely on
in part;authoritative, conclusory, and ob-justnot

in favorinfringementofJudgment3.brevity of Pratt’sthejective.”). While
1-11;claimsis entered as toof Plaintiffconcern, Tate’s concernsis aopinion

Plaintiff is en-in favor of4. Judgmentofand reviewqualificationsPratt’sabout
ofDefendant’s defensesregardingteredseems unfounded.materialsthe relevant

invention,art, priorpriorthepracticingexperienceextensiveclearly hasPratt
indeflniteness, anticipation, obviousnesspanels,thereviewedHPL and hadwith

estoppel.andrelevantart and thepriorthepatent,the
Decl., Ex.InterfacePrattcaselaw. See

¶¶ Pratt’s exten-(describing115-2069 at
HPL and woodwork-withexperiencesive

givinghe took beforestepsand theing
opinion).13hisInterface

analysis byinvestigation andtheWhile
andflawedwasInterface’s executives INSURANCEALLSTATE

brief, per-reasonablewasopinionPratt’s Plaintiff,COMPANY
Tatewhetherdisagreecould aboutsons

v.
thisinfringement onprovenhas willful

PatriciaM. BATES andWilliamnotthough Interface hasEvenrecord.
Bates, Defendants.orproof on obviousnessmet its burden of

Doris, and SainatoVotolatoanticipation, No. 5:99CV390-BR.
panelInterfacetheconvinced thatseem

Court,DistrictUnited Statesexistingchange fromwas an incremental
E.D. North Carolina.pastofreintroduction aart or theprior

Division.Westernto the samealso camePrattproduct.
juryit forrecord is aOn thisconclusion. 3,Feb. 2000.

prudent personadetermine “whetherto
toreason believehave had soundwould

infringed wasnot orpatentthat the was
unenforceable, would be soandinvalid or

relevanceopinion is of limitedEx. 22. Thisa second non-in-also obtained13. Interface
infringe-determining whether Interface'sDority. Dori- inopinion Julianfringement from

30, after16, 26-27, was obtainedwillful as itment35- was74 atty Dep., Interface Ex.
infringement.already ceased its36; hadOpinion, InterfaceInfringement InterfaceDority
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III,Cooney, Kennedy,James P. Coving-
ton, Hickman, Charlotte, NC,Lobdill &

Plaintiff.for
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andofcounts assaultcomplaint containedBates, se.proM.William
in-intentionalimprisonment,battery, falseBenson,Jr.,Whittington,Hampton0.

distress, negligentandof emotionalflictionNC, for Defendant.
against Wil-distressof emotionalinfliction

Bates, negligenceofa countliam andORDER
(Pl.’s 3.) Spe-Bates. Ex.Patriciaagainst

Judge.BRITT, DistrictSenior charged that Williamthe Coescifically,
plain-onthe courtbeforematter isThis Kait-withact[s]”“sexualengagedBates in

and onjudgmentsummaryfortiffs motion toattemptedandand “committedlyn,
for sum-Bates’ motionPatriciadefendant aet[s]and lascivious...commit lewd

mary judgment. her, throughherthat he batteredupon”
Insur-1999, Allstate acts, forcibly restrainedplaintiff and he15 June thatOn those

(Allstate) action committingfiled this thoseprocess ofCompany in theherance
Bates and (Id.) allegesM. thatWilliam alsocomplaintdefendants Theagainst acts.

declaratory judg-Bates, duty pro-toseeking a herBatesPatricia breachedPatricia
de-required to her homeis not invited intoAllstate the minor childthat tectment

in a civil suit asBates as wellacts Williameither defendant the offend from
Kait-and Bates’by Pamela of Mr.them Pamela Coebrought against duty to warnher

moles- TheassaultingBates’ sexual minors.on Mr. forbasedlyn propensityCoe
(Coechild, Kaitlyn punitiveCoe. and dam-compensatoryof the minor seektation Coes

County,505,Bates, HarnettCVS99 ages.v.
Carolina). anfiledPatricia BatesNorth

have a homeowner’sBatesMr. and Mrs.BatesJuly 1999. Williamon 23answer (Pl.’s Ex.Allstate.policy withinsurance1999.August17an answer onfiled
1.) the summonsbeing served withAfter

1999, filed thisplaintiff25 OctoberOn matter, theyin the Coecomplaintand
sup-with ajudgmentsummaryformotion theircoverage underanda defensesought

8 NovemberOnmemorandum.porting 1999, deniedAllstateMay19Onpolicy.
herfiled1999, Patricia Batesdefendant the matters setBates forto Mr.coverage

in com-judgmentsummarymotion forown toand declinedcomplaintin the Coeforth
mo-plaintiffstoresponseawithbination 4.)(Pl.’s on thatEx. Alsohim.defend

torespondnotdidBatesWilliamtion. letter, Allstatedate, separateby way of
1999,2motion. On Decemberplaintiffs Bates, reserving itsMrs.to defendagreed

Bates’to Patriciaresponseafiledplaintiff and recov-defensesuchright to withdraw
replies.filedid notpartiesThemotion. such aofin the courseexpendedfeeser

forripenow review.motions areThe Allstatethatif it were determineddefense
I. Facts 5.)(Pl.’s Ex.to defend her.dutynohad

ato seekthis actionthen filedout of Allstatearisethis easeThe facts in
respectobligations withof itsagainst declarationmadeof child molestationcharges

poli-their homeowner’sCoe, Batesthe underBates, 53, age toby KaitlynageWilliam
cy-19mother, On6/6, Pamelaand her Coe.

1999, guiltywas foundFebruary Mr. Bates JudgmentSummaryII.
libertiestakingcrime of indecenttheof

inappropriateis2.) Summary judgment(Pl.’s Shortly there-Ex.a minor.with
genuinenothere isin1999, cases whichPamela thoseafter, 17 Marchor abouton

fact, in whichandas to a materialdisputeCoe, WilliamagainstsuitKaitlyn filedand
is entitledmoving partythatappears thewife, The itPatricia Bates.hisandBates
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ajudgment test,”to as matter of law. Fed. at (applying “comparison377 the the
56(c); CommunityR.Civ.P. Haavistola v. “pleadings side-by-sideare read with the

Sun, Inc., 211,RisingFire Co. 6 F.3d policy to determine whether the events asof
(4th Cir.1993). excluded”).Summary judgment214 alleged are covered or

ingrantedshould be those cases “in which
Construing policy,the the courtperfectlyit is that genuineclear no issue

must determine whether its language isof material fact remains unresolved and
is,clear and Ifunambiguous. it the courtinquiry into unnecessarythe facts is to

givemust the words their plain and ordi­clarify the application of the law.” Id. In
nary meaning. CertainTeed Corp. v. Em­determination,making this the court

Wausau,ployers Insurance F.Supp.939ofall permissibledraws inferences from the
(D.Kan.1996).826, 829 If inlanguage aninunderlying lightfacts the most favorable
policy exclusion,insurance creates a clearto the party opposing the motion.

that language Althoughcontrols. the in­the record taken as a whole“[W]here
sured has the initial burden of establishingcould not lead a rational trier of fact to
that a scopeloss comes within the of anon-moving party, dispositionfind for the
policy’s coverage, the insurer bears theby summary judgment appropriate.”is

provingburden of that an exclusion isCentra,Teamsters Joint Council No. 83 v.
applicable. Nationwide Mutual Insur­(4thInc., 115, 119 Cir.1991).947 F.2d

McAbee, 326,ance v.Co. 268 N.C. 150
III. Discussion 496, (1966);S.E.2d 497 IndemnityHome

“Generally speaking, the insurer’s Co. v. Corp.,Hoechst Celanese 128
duty 189, 201, 774,to defend the insured N.C.App.is broader -than 494 S.E.2d 783

(1998)(“vastobligation pay damagesits to by majorityincurred of courts ha[s] held
byevents covered a particular policy.” that the insurer bears the burden of estab­

Co.,ManagementWaste v. lishingPeerless Ins. the applicabilityexistence and of a
688, 691, 374, exclusion,315 N.C. 340 policyS.E.2d 377 while the insured has the

(N.C.1986); CasualtyPatti v. Continental proving exceptionburden of that an to the
Co., 233, 234, 643,486 S.E.2d N.C.App. applies126 exclusion andexists to restore cov­
644, denied, 401,writ 347 erage”). InterpretingN.C. 494 S.E.2d the exclusion is a

(1997). Questions court,417 regarding questionthe ex­ of law for anythe and
tent of an dutyinsurer’s to defend and the ambiguity is to be construed in offavor the
scope particular insurer,of a policy againstinsurance re­ insured and the the draft­
quire interpretation CertainTeed,the policy agreement.of the in er of the 939

“light against However,of the claims asserted F.Supp.the at 829. ambigui­‘[n]o
Patti, 644, unless,tyinsured. See 126 at ...N.C.App. opinionexists in the of the

(“duty court,486 S.E.2d at 234 to againstdefend the oflanguage policy fairlythe is
plaintiffs’ claims is by reasonablydetermined the alle­ and susceptible to either of the
gations found in complaint”);[the] West partiesconstructions for which the con­

”Bend Mutual Insurance Co. v. Sundance tend.’ Management,Waste 315 atN.C.
Homes, Inc., 335, 337, 694,238 Ill.App.3d 179 340 S.E.2d at 379. No obligation to

494, 326, (1992)(ifIll.Dec. 606 N.E.2d 327 an analysisdefend arises when of the com­
allegationsthe in a complaint plaint policystate a cause and the language shows ei­

givesof action that possibilityrise to the of ther the of coveragenon-existence or the
recovery policy,under the the aapplicability policyinsurer’s of exclusion. See

Co.,duty play); 1208,to defend is called into Waste Morton v. Ins. 905 F.2dSafeco
(9th Cir.1990).691,Management, 315 atN.C. 340 S.E.2d 1212
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hazard”);chance, ormishap, misadventurePolicy LanguageA. Relevant
MutualBureauNorth Carolina FarmpolicyAllstatethecoverage grant ofThe

Stox, 697, 412 S.E.2d330 N.C.Ins. Co. v.willthat Allstatestatesto the Batesissued
(1992). a318, ofSexual molestation325isthe insuredfor whichdamagesthepay

709,atSee id.is not an accident.childat itsa defenseprovideliable andlegally
(an inten­injury that is412 at 325S.E.2da isor suitclaim is madea“[i]fexpense

certain to be thesubstantiallytional ordamagesforan insuredagainstbrought
an “acci­act is notan intentionalresult ofby an... causedbodily injuryofbecause
(“sexualMorton,dent”); F.2d at 1211905coverage appliesthisto whichoccurrence

nature,molestation, purposeful,isby its18.)(Pl.’s de-policyTheEx. 1 at....”
therefore,accidental, and, withinis notnot“bodilyincludeinjury” to“bodilyfines

thecoverage byset forthof thescopethetoappearnotharm,” parties doand the
Ins. Co. v. McCra­and Allstatepolicy”);sustainedKaitlyn Coefact thatthedispute

(S.D.Fla.­1440,nie, 1444F.Supp.716(Pl.’s Ex. 1 atinjury in this case.bodily
1989)(acts “acci­were notof sexual assaultas2.) an “occurrence”definespolicyThe

wereactionsbecause assailant’sdent[al]”to condi-accident, including exposure“an
control), 713aff'd, 904 F.2dwithin hisresults, during policy peri-thetions, which

Cir.1990).(11th molesta­Bates’William” 3.)(Id. at....bodily injuryin ...od
“accident”not anKaitlyn Coe istion offollowing exclu-thecontainspolicyThe

policyof the AllstatemeaningthewithinbodilytoapplyCoverage does notsions:
his controlwithinhis acts werebecausebyor intendedexpectedisinjury “which

bodilyinhis resultedactsand because” (Pl.’s 19),at toEx. 1 or....insuredthe
cer­minor child which wereinjury to theof sexual moles-“arising outinjurybodily

tain to occur.orphysicalortation, corporal punishment
(Id.; Pro-SpecialAllstateabuse.”mental decisionthe court’sThe basis of

2.)atvisions Mr. Bates is the limitationtorespectwith
the All­grant ofcoverageininherent the

BatesDuty to Defend WilliamB. however,above, thenotedpolicy.state As
coverage foralso excludespolicynot AllstateBates hasWilliamDefendant

by the“expected or intendedbodily injuryfor sum­motionplaintiffsresponded to
to the “accident”Closely relatedinsured.”agrees withjudgment. This courtmary

analysisinjury”“intentionalanalysis, thelimited to occur­coverage isplaintiff that
denial of cover­foranother basisprovidesaccidents, there norences, i.e., that isand

Mutu­Nationwideto Mr. Bates. Seeagein this casetheof eventsinterpretation
534,N.C.App.115Abernethy,v.al Ins. Co.molestationMr. Bates’ sexualunder which

(1994)(where618, insured620445 S.E.2ddeemed an acci­may beKaitlynof Coe
butacts of abuseintentionally committeddesignthethat is withindent. Conduct

ofharm, probabilitythetointentdeniedand which leadsan insuredcontrol ofand
resulting frominjuryemotionalthe mental oralleged byharmto the foreseeable

allowas togreatsoaction wasv. insured’sKirkleySeevictim, accidental.is not
inju­inflict emotionalintentCo., of toinference232 N.C.FireMut. Ins.Merrimack

repeatedinsured’scoverage for(1950)(an nory, thus629, accident292, 63159 S.E.2d
student). See alsoaunforeseen, ofmolestationsexual“unintended, unexpected,is

v. Rob­Insurance Co.Unionway, Commercialfortuitous, or, itputto anotherand
Cir.1993)(“courts(5th86,erts, 887 F.3danordinary sense isin itsaccidentan

toan intentheld thatdisaster, overwhelminglyhavecasualty,by somecausedevent
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injure may be inferred as a matter of law allegedthe issue is whether the bodily
in involving i.e.,cases sexual contact between a Coe,injury, the harm Kaitlynto arose

regardlessan in-child and adult of the from sexual molestation —not whether an-
intent”).subjectivesured’s Allstate does allegedother individual’s negligence arose

dutynot have a to defend William Bates.1 out of the sexual molestation. policyThe
unambiguously coverage injuriesbars for

Duty to Defend Patricia BatesC. molestation,arising out of sexual and there
arguesBates thatPatricia Allstate question bodilyis no that injurythe in this

against the chargesmust defend her Coes’ case arose out of sexual molestation.
alleged negligentbecause her acts—failure

Defendant appears arguealso to thatprotectto the minor child invited into her
Coe, i.e.,injury Kaitlynthe to the physical,home offrom the acts William Bates and

emotional psychological damageand fromfailure to warn Pamela Coe of Mr. Bates’
molestation, arose,the sexual not from thepropensity assaultingfor minors—are “oc­

molestation,sexual but from the defen­bycurrences” as defined the policy. Even
alleged negligencedant’s in protecting Coeif alleged negligencePatricia Bates’ could

illogicfrom the molestation. The of suchbe construed as an “occurrence” that
an assertion would apparent.seem to beKaitlyn bodily injurycaused Coe’s inde­
However, argument sup­defendant’s isactions,pendent of Mr. Bates’ this court
ported by St. Paul Fire & Marine Insur­dutyconcludes that there is no to defend

Schrum, (8thPatricia All­ ance Co. v.Bates under the terms of the 149 F.3d 878
Cir.1998).policy upon plain case,state based the language In that the Zottas

of the molestation exclusion.sexual The brought againstsuit the allegingSchrums
policy explicitly coveragestates that does that the negligently super­Schrums had

apply damagesnot to incurred because of vised the Zotta children when the children
“bodily ...injury arising out of sexual home,inpresentwere the Schrum and
molestation, corporal punishment physi­or were, result,that the children a sexuallyas

(Pl.’s 1;cal or mental Ex. All­abuse.” Backes,byabused Richard a man who
2.)2Specialstate Provisions at resided with the TheSchrums. Schrums’

policy byhomeowner’s issued St. Paul con­argued allegedDefendant has that “the
tained a sexual molestation exclusion al­negligent acts of Patricia Bates do not
most identical to the one in this case. Thearise out of the sexual ofmolestation acts

(Def.’s 11.) Eighth agreedWilliam Bates.” Br. at Defen- Circuit with the Zottas that
dant misstates the central issue. theWith sexual molestation exclusion was not

exclusion,respect to the sexual applicable negligentmolestation to their supervision

below,explained fully poli- policy periods.1. For reasons pointthe number of At some
cy provision excluding coverage dam-from during period allegedthe time of the molesta-
ages resulting "bodily injury arising...from reported,tion but before the molestation was

provides yetout of sexual molestation” anoth- "arisingthe out of sexual molestation” exclu-
allowinger basis for Allstate's motion for policy. plaintiffsion was added to the As

summary judgment declaratory judg-in this out,points the trial court concluded that the
ment action. coverage,molestation exclusion barred and

parties appeal ruling.the did not that Conse-parties2. appel-The were unable to locate an
quently, appellate onlythe court focused onconstruinglate decision from North Carolina
coverage permitted by policyas the as it exist-"arising provi-an from sexual molestation”

priored to the addition of the sexual molesta-11;(Def.’s 7.)sion. ReplyBr. at atPL's
tion exclusion.Abemethy allegationsinvolved of molestation

spanning years equivalenta number of and an
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theconcluded thatcourtthat Theheld lestation.The court881.Id. atclaim.
exclusion, which barredmolestationinciden- sexualmerelyisalleged conduct“Backes’

... outinjury arising“bodilyforcoverageagainstclaimnegligenceZottas’to thetal
molestation,” inju-thefocused onof sexualfacts, thesethese‘OnSchrums....the

issue, of action.pleadednot the causery atnon-ex-separate andcontainallegations
proprietor’sthatexplained theThe courtinjuries,children’s][thecauses ofcluded

superviseadequatelyfailure toalleged[accompanying sexualfrom theapart
” or resultedallegedly facilitatedthe childomitted).(citationsId.act].’

Butsexual molestation.in the acts ofBates’that Ms.foundif thisEven court
molestation,acts offor the [molester’s]non-separate andbe acouldnegligence

however, result toliability [theno couldKaitlyninjury toof thecauseexcluded
clear and ordi-theUnderproprietor].conclu-reach aCoe, could notthis court

injurieslanguage, thenary use of thethegivenin Schrumto thatsimilarsion
of’ sexual molestation....“arose outpolicy,Allstatethelanguage ofexplicit

synthe-... invitation todecline theWemolesta-ties the sexualspecificallywhich where none exists.ambiguitysize aninjury.thethe nature oftoexclusiontion
unambiguousexplicit,Based on theId.3KaitlynofmolestationBates’ sexualMr.

exclusion, Allstatepolicyof thislanguagenegligenceto theis not “incidental”Coe
Patriciaduty tohave a defenddoes notfact,is, inBates”—itagainst “Ms.claim
byfiled thechargestheagainstBatesclaim.for afactor suchmotivatingthe

Coes.nothere bewouldtheWithout molestation
negli-thus, for theno basisandinjury ConclusionIV.

Therefore, explic-this courtclaim.gence reasons,foregoing plaintiffsFor the
thebyreachedrejects the conclusionitly AL-judgment issummarymotion for

Schrum.Circuit inEighth Bates’LOWED, defendant Patriciaand
alleged negli­Coe’sPatriciaWhether DE-judgment issummarymotion for

theof ORDERED,to the infliction AD-gence herebycontributed It isNIED.
change thecannot plaintiffand thatdoes not DECREEDinjury andJUDGED

example,injury. For havebodily does notCompanyof thenature Allstate Insurance
Nor­ orv. M. BatesMut. Ins. Co. WilliamdutyNorthwest G.F. a to defendin

(N.D.1994),179, againstthe filedin the action184 BatesN.W.2d Patriciagard, 518
andand her mothermolesta­ Coeby Kaitlyna sexual themasserted thatclaimants

Coe, on Mr. Bates’basedto a fe­ Pamelaapplicable guardian,was notexclusiontion
child.of the minorwith sexual molestationday chargedcareof aproprietormale

be­in a sexual abuse situationnegligence
JUDGMENTclaimed, injuries giving risecause, thethey

toby cameThis actionout of’ Decision Court.her “aroseagainstto the lawsuit
Thethe Court.hearing beforetrial orthe mo-out of sexualnegligence, nother

Bidle, by theirinjuries sustaineddamages are thev.Mut. Ins. Co.also Meridian3. See
assaults”); Taryn E.F.7043, *10, (W.D.­ in sexualchildren the14-151997 U.S. Dist. Lexis

719,M.C., 505 N.W.2d178 Wis.2dv.Mich.1997)(where sexual Joshuapolicy contained
coverage juvenileforexclusion, (Wis.App.1993)(nocoverage for 418excludedmolestation

molestation, negligentor forallegedalleged moles­ insured'schild’sbased minoractions on
parentsagainstnegli­ supervision insured'sclaimparents’ purportedtation as well as

occur; wherearising out of molestationlossesforallowing togence molestationin
resulting di­claims, liabilityapply topolicylegal did not”[n]otwithstanding the various
molestation).indirectlyrectly from sexualorseekinjuries thefor which Andersonsthe



614

have been tried or heard and aissues
decision has been rendered.

ORDERED,IT IS ADJUDGED AND
plaintiffsthatDECREED motion for

summary judgment is ALLOWED and de-
Patricia Bates’ motion forfendant sum-

mary judgment is DENIED.

ORDERED,IT AD-IS FURTHER
AND DECREED that plaintiffJUDGED

CompanyAllstate Insurance does not have
dutya to defend William M. Bates or

Patricia in againstBates the action filed
by Kaitlynthem and herCoe mother and

Coe, on Mr.guardian, Pamela based Bates’
sexual molestation of the minor child.

J)(BRITT,

INTERNATIONAL, INC.,SUNEX Teles­
Incorporated, Corpora­is Telesisa/k/a

tion, Arcan, Inc., Josephand O. Haw­
kins, Plaintiffs,

v.

The TRAVELERS INDEMNITY
ILLINOIS,COMPANY OF

Defendant.

No. 6:00-1521-24.CIV.A.

Court,United DistrictStates
Carolina,D. South

Greenville Division.

17,Dec. 2001.


