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notbeneficiary signifi-of the sion activities either do involveto themaking payment
“Pay- ancillary§ cant intermediation or are to the103.11(q).order.” 31 C.F.R.

atorder,” turn, completion of other transactions.” Id.in is defined asment
45,442-43: pre-governmentThe has notof a sender to a receiv-instruction[a]n

in-any significantsented evidence ofbank, orally,transmitted electroni-ing
Thus,here. must over-termediation weor to causecally, writing, pay,or in to
1957(a)§turn the 18 U.S.C. conviction aspay,bank to aforeignanother bank or

well.moneyamount offixed or determinable
(1) The instructionbeneficiarya if:to

paymentto todoes not state a condition CONCLUSION
beneficiary pay-other than time ofthe above,For the reasons discussed we(2)ment; receiving bank to beThe is

reverse Ness’s convictions.
of,by debiting an account orreimbursed

from,receiving payment theotherwise
(3)sender; trans-and The instruction is

directlybymitted the sender to the
receiving agent,bank or to an funds

.system, sys-transfer or communication
receivingto thetem for transmittal

bank.
BRISCO, Petitioner-Appellee,Frank103.11(y). government§ The31 C.F.R.

does not claim that Ness’s transactions v.
any payment orders.involved

ERCOLE, SuperintendentRobert of
Moreover, is,“money bytransmitter”

Facility,HavenGreen Correctional
definition, to certain “facts and cir-limited

Respondent-Appellant.
cumstances.” 31 C.F.R.

05-4339-pr.103.11(uu)(5)(ii). Docket No.§ The Financial Crimes
(“FinCEN”)Enforcement Network ex-

Appeals,United States Court of
plained Registerin thatits Federal notice

Second Circuit.
many soughtcommenters clarification of

moneythe definition of andtransmitter 11,Argued: Jan. 2007.
objected any interpretationto that would 13,MayDecided: 2009.

simplycause businesses that transmit
partfunds as of their other business activi-

categorized moneyties to be as transmit-
ters. Amendment to the BankSee Secre-
cy Regulations RelatingAct —Definitions
to, of,Registration Moneyand Services
Businesses, 45,438, 45,442Fed.Reg.64

1999) (to20,(Aug. be codified at 31 C.F.R.
103).pt. agreed that “theFinCEN

moneythebreadth of definition of trans-
proposed requiresmitter in the Notice

unnecessarylimitation to avoid both bur-
Secrecyden and the extension of the Bank

moneyAct to businesses whose transmis-
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County, brief), comportedof Suffolk on the with process.River- due Brisco v.
head, York, for Respondent-Appel- Phillips, 306,New F.Supp.2d376 319-21

(E.D.N.Y.2005)lant. (“Dist.Ct.Op.”).

Wasserman, York, NY, forSally New judgmentWe reverse the of the District
Petitioner-Appellee. denyand petitionCourt the because Bris­

co failed to establish that the state court’sCABRANES,Before: WINTER and
decision was “an unreasonable applicationKORMAN,Judges, and DistrictCircuit

clearly establishedof[ ] law” with­[f]ederalJudge.*
2254(d)(1).in meaning §the of 28 U.S.C.

Judge separateKORMAN concurs in a
BACKGROUNDopinion.

CABRANES, Judge:JOSÉ A. Circuit A. Factual Overview1
Ercole,Respondent Superinten-Robert 6, 1999,July a.m.,On at 11:30 Suffolk

dent of Green Haven Facility,Correctional County Police Detective Brian McNeil re-
appeals judgmentfrom a of the United sponded reportto a of a burglary at 51
States District forCourt the Eastern Dis- James,Mills Pond Road in St. New York.

(Arthurtrict Spatt, Judge)of New York D. The complainant Augustawas Kemper, a
granting petitioner Frank Brisco’s applica- woman,seventy-eight-year-old who called
tion for a of habeas corpus.writ Brisco the police morningthat when she encoun-

burglarywas arrested for after he was burglartered a fleeing her property.
byidentified the crime invictim a “show- Kemper suspectdescribed the as a white

up” place approxi-identification that took twenties,male in his approximately five
mately one hour after the crime was com- feet, tall, well-built,ten inches “stocky,”

Followingmitted. the denial of pretrialhis hair,having brown and wearing maroon
suppress showupmotion to the identifica- shorts with no shirt. She reportedalso

tion in court,a New York state trial Brisco that the man had fled north.
pleaded guilty attempted burglaryto but

Approximately later,twenty minutes atpreserved right appeal pretrialhis to rul-
a.m.,11:50 Officers HoltjeBrian andings. AppellateThe Division and the New

Thomas Bafundo reportreceived a of theAppealsYork of affirmed sup-Court the
radio,crime police theyover and arrivedpression ruling appeal.on direct In feder-

within five minutes at the scene in their
al habeas proceedings, the District Court

patrol brieflycar. After conferring with(1) pretrial eyewitnessconcluded that: the
McNeil, HoltjeDetective officers and Ba-

identification procedure unnecessarilywas
fundo canvassed the neighborhood by car.(2)suggestive; the identification notwas

(3)independently reliable; and it was an Less than a tenth of a mile north
(the fled)application clearlyunreasonable of estab- in suspectdirection which the of

lished federal law for the state court to the crime scene the officers noticed a
that, trial,conclude had there been a the house at 66 Mills Pond Road with the front

admission of the identification apparently open.2would have door The ap-house

Korman, that,*The Edward judg-Honorable R. United 2. One of the officers testified in his
Judge ment,States District for the Eastern District separated bythe two houses were a

York, sitting by designation.of New
noted,specifically1. Other than where we

adopt the District Court’s account of the facts.
Op., F.Supp.2dSee Dist. Ct. 376 at 308-10.
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morning repliedOfficer that and Brisco that heunder renovation.peared to be
front of the house had not left his sister’s house. As the fourtheHoltje approached

kitchen,in one of thedoor behind the men conversed theon a closedand knocked
Meanwhile, pairOfficer Ba- officers noticed a wet of maroonfront door.open
back, where he saw a floor of an adjoiningto the shorts on the bed-fundo went
a man inside the houseswimming pool and room. He asked Brisco if the shorts were

in a towel. When Offi- his, responded affirmatively.himselfwrapping and Brisco
time, a wet-Holtje knocked a second gocer McNeil thenDetective asked Brisco to

a andwearingman towel answeredhaired the the “to ifdown street with officers see
Frank Brisco.himself as Unbe-identified recognizesomeone could him reference[in]

time,at Briscoto the officers theknownst burglary.” Op.,to the Dist. Ct. 376
long history Longa of theft crimes onhad agreed,at 309. Brisco De-F.Supp.2d and

Island, forincluding priorfour convictions tective McNeil took the maroon shorts
burglary, attempted burglary, and rob- objectionhimwith without from Brisco.
bery. Brisco theii seated in the back of thewas

car and to the of thepolice driven sceneHoltje that Brisco wasOfficer observed
burglary.years old3 andapproximately thirty was

initialvisibly duringnot nervous their con-
detective, officers,the policeThe two

versation. Brisco told the officers that the
and Brisco returned to the crime scene at

belonged to his sister and that hehouse
approximately p.m., slightly less than12:25renovating the bath-and his friend were
one hour after the theofficers receivedconversation,brief bothroom. After this

reportinitial from Kemper. Brisco exited
patrolreturned to their car.officers

policethe car and stood at the bottom ofhouse,Shortly leavingafter the Officer
driveway,the at a distance between fifteenthat it thatHoltje suspiciousreflected was
fifty from Kemper’sand feet house. Bris-in aBrisco answered the door towel even

wearingco was still tan and noshortsthough he had claimed that he was at the
shirt. He was not handcuffed. Detectivehouse to the bathroom.renovate

spokeMcNeil went inside the house and
approximately p.m. fortyAt 12:10 min-— officer,Kemper.with Another uniformed

burglary reportutes after the —Officers Ward, joined HoltjeChristine officers and
Holtje and Bafundo returned to 66 Mills Bafundo, together theyand with Brisco

accompanied byRoadPond Detective inwaited front of the house.
TheyMcNeil. knocked on the door and

minutes,answered, wearing pairthis time a ten to fifteen DetectiveBrisco After
tan and ho shirt. McNeil went back outside and retrievedof shorts Brisco talked to

policemen patrolthe in the kitchen. Another the wet maroon from the car.shorts
house, McGraff, shorts;person in the Brian asked to take thewas McNeil Brisco

Brisco,inworking complied request, holdingthe bathroom. Detective with the
level, justthat a in atMcNeil told Brisco there had been the shorts his hands waist

burglary hip. upin a house down the The next to his At the time he held thestreet.
shorts, policehim he had been three uniformed officersdetective asked where

(less are in fact than adistance of between 1000 and 1500 feet and 66 Mills Pond Road less
See,mile), apart. e.g.,than a a tenth of mile Yahoo! Localthird of and this was the

Maps, http://maps.yahoo.com.opin-recorded in thedistance District Court's
Op., F.Supp.2dion. See Ct. 376 at 308.Dist.

Nevertheless, fact, thirty-eightjudicial was at the time.we take notice that 51 3. In Brisco
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instanding proximity Q. youwere close to Brisco house,When went back into the
police parked givingand three vehicles were be- after the defendant the

said, car,yourshorts fromaccompa- [Kemper]hind him. That Brisco had was
in the back of theKemper’snied the officers to house volun- house or the
front?tarily according to the officers—and—
Yes,if A.would have been allowed to leave he had she Iwas. went to the rear of

time, the house broughtasked to do so.4 At this McNeil and her to the
house, front room.broughtreturned to the Kemper to

window, Q.the front and asked her to you saylook And what did to her when
recognized anyone. you broughtoutside to see if she her to the front room?

Kemper burglaridentified Brisco as the A. I asked her if recognized any-she
and identified the maroon shorts as those one standing outside.

by burglar.worn the Brisco thenwas Q. youDo remember if [Kemper] said
go precinct,asked to to the where he was anything when she viewed the de-

questioned subsequentlyand released. fendant at this time?
days later,Three Brisco was andarrested Yes,A. she looked at subjectthe

Burglarylater indicted for one count of in standing outside, and she stated
Degreethe Second and countone of Petit that personthis is the that she saw

Larceny. leaving house,the and that he was
hair,the same height, build,color

HistoryB. Procedural and she also identified the shorts
trial,to suppressPrior Brisco moved to holding.that he was

Kemper’s eyewitness identification of him. Q. And she identified those shorts that
28,hearingA Wade was held on March he was holding as what?

2000 in New York State Supreme Court to A. theAs shorts that she saw the indi-
assess whether Kemper’s identification of vidual wearing that insidewas her
him suppressed pro-should be because the burglaryhouse when the occurred.

unnecessarilycedure was suggestive. See Op.,Dist. Ct. F.Supp.2d376 at 309-10
Wade, 218,United States v. 388 U.S. 87 123-24).(quoting 28,Mar. Hr’g2000 Tr. at

(1967).1926,S.Ct. 18 L.Ed.2d 1149 testifyBrisco did not at the hearing,Wade
Holtje, Bafundo and McNeil testified at nor anydid he call witnesses on his behalf.

hearing.the Wade McNeil testified with By written order and decision dated
respect to the manner in which the identi- April 10, 2000, judgethe presidedwho
fication was made: hearingover the Wade held that the show-

Q. givingAfter the shorts to the defen- up unduly“was suggestive”not because:
drivewaydant in the of 51 Mills (1) it promptly,conducted within awas

Road,Pond you godid back into the short time after the commission of the
house? (2)crime; it was conducted at the crime
Yes,A. I did. (3)scene; Brisco was not singled byout

Q. youAnd what did do at that time? (4)the andpolice; policehe was not in
A. I [Kemper]had look out the custody Brisco,window at the time. People v. No.

(N.Y.of the house to see if 1662-99,she would 2slip op. at Sup.Ct. Suffolk
2000).recognize anyone. 10, Afterward,County Apr. Brisco

4. The District Court grantingdid not refer to these decision petition.Brisco's habeas
findings byof fact the state trial incourt its
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law, the reasonablenessattempted negateto one count of of thepleaded guilty
policea action.plea-bargainedforburglary in return

years “per-to aof twelve life assentence Brisco, 596, 597,People v. 99 N.Y.2d 758
offender,”felony see N.Y.sistent violent (2003).262,N.Y.S.2d N.E.2d 611788 One

70.08, right§ butPenal reserved hisLaw (1)judge groundson the thatdissented
to appeal. exigentthere were no circumstances that

isshowup,would render a which “inher-Appellatetheappeal,On direct Division
ently necessary parta of thesuggestive,”the mo-suppressionthe denial ofaffirmed

(2)police and the circum-investigation;(1)tion, Brisco hand-noting that was not
showup especiallystances of the that—(2)showup,time of the thecuffed at the

byBrisco andappeared shirtless flankedKemper theypolice not tell that haddid
patrolpoliceuniformed officers with cars(3) showupand thesuspect,located a was

in the abackground substantial—“createdtemporal geograph-in close andconducted
599,likelihood of misidentification.” Id. atical the crime Seeproximity to scene.

262,602, 758 N.Y.S.2d 788 N.E.2d 611Brisco, 626, 626,A.D.2dPeople v. 292 741
(G.B.Smith, J., dissenting).2002).(2d Dep’t50 The CourtN.Y.S.2d

Brisco a forpetitionthen filed a ofwritit not forimproperconcluded that was
corpushabeas in the District pursu­Courtthe maroon at hisdisplayBrisco to shorts

§ant to 2254. The28 U.S.C. Districtshowupduringwaist the identification.
(1)Court concluded that the circumstancesdissented,justiceSee at 627. One ar-id.

police investigationof the nascent did notprocedurethat the identification wasguing
a exigency justifycreate need or to asuggestiveunnecessarilyrendered when

showup, aopposed lineupas to or somepolicethe torequired up pairBrisco hold a
identification, (2)andother means of theof the sameshorts that were color as those

showupof thecircumstances itself wereby complainant.described the See id. at
“highly” “impermissiblyand suggestive.”J.,(Goldstein, dissenting).629

F.Supp.2dDist. Ct. atOp., 376 314-15.granted ap-Petitioner then towas leave
Next, it that thefound identification waspeal to the New York Court of Appeals.
not independently reliable. See id. at 315-­opinion,In a brief memorandum it held:

Finally,19. the District Court thatheld
supportsrecord evidence the con-[The] representedthe state court’s decision “an

proceduresthat the usedclusion were application clearlyunreasonable establishedof[­]
under the circumstances.reasonable [f]e­ pursuantlaw” to 28deral

atshowup placeThe took the scene of 2254(d)(1).§ See id. atU.S.C. 319-21.
crime, an hour ofthe within the commis- Accordingly, granted petition,it the or­

crime,sion and in the aof the context of pretrialdered identification sup­the
continuous, ongoing investigation. Rec- pressed, that Briscoand directed be tried

supportsord evidence also the conclu- or at 321. Thereleased. See id. District
showupsion that the identification was stayed ruling pendingCourt its appeal.

unduly suggestive.not The victim stat- See id.
ed was the personthat defendant whom

This appeal followed.house,leaving hershe had seen and
initially independentlyand identified DISCUSSION

color,relying height,him on his hair and
A. Standard of Reviewcircumstances,build. In these the pres-

shorts,ence of defendant’s maroon aad- We de novoreview district
own, not,mittedly granthis did as a matter of court’s decision to a writ of habeas
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See, Senkowski,corpus. e.g., arguesv. he theGersten District Court conclud­—and
(2d Cir.2005).588,426 F.3d 606 ed—that the state court’s decision satisfied

the “unreasonable application” prong ofpetitions pur­Our of habeas filedreview
2254(d) (“An§ application for a writ ofgoverned by§ 2254suant to is standards

corpushabeas ... shall grantednot beset in the Antiterrorism and Effec­forth
with torespect any adjudi­claim that was(“AED-­Penalty Acttive Death of 1996
cated on the in pro­merits court[s]tatePA”), 104-132,No. 1214.Pub.L. 110 Stat.
ceedings adjudicationunless the of theDuncan, 186,See Messiah v. 435 F.3d

(2d Cir.2006). claim ... resulted in a ...decision that196-98 As observed inwe
involved anWalker, applicationunreasonable169,Yung of[]Hoi Man v. 468 F.3d

[fjederal(2d Cir.2006): clearly law,established as176 deter­
by Suprememined the ofCourt the UnitedAEDPA, a mayUnder federal court

States.”).5 See Dist. Ct. Op., 376grant a of to acorpuswrit habeas state
F.Supp.2d at 321. A decision involves anprisoner “adjudicat-on a claim that was
“unreasonable application” clearlyof es­onlyed on the merits” in state ifcourt it

if, alia,tablished federaladjudicationthat the law interconcludes of the the
“(1) “correctlyclaim resulted in a state court gov­decision that was identifies the

to,contrary erningor involved an legal appliesunreasonable rule but it unreason­
of,application clearly ablyestablished Feder- to the particularfacts of a prisoner’s

law, byal as Supremedetermined the Taylor, 362,case.” Williams v. 529 U.S.
(2)States;Court of the United or re- 407-08, 1495,120 S.Ct. 146 L.Ed.2d 389

sulted in a decision that based on anwas (2000); Yung, 468 F.3d at 176. In this
unreasonable determination theof facts context, Supremethe explainedCourt has

lightin of the evidence inpresented the [fjederalthat “clearly established law ...
proceeding.”State court 28 U.S.C. refers to the holdings, opposedas to the

2254(d).§ presumeWe must the state th[ejdicta, of Court’s decisions as of the
findingscourt’s factual to be correct and time of the relevant state-court decision.”

may findings onlyoverturn those if the Musladin, 70,Carey 74,v. 549 U.S. 127
petitioner offers “clear convincingand (internal649, (2006)S.Ct. 166 L.Ed.2d 482
evidence” of their incorrectness. 28 omitted).quotation marks

2254(e)(1).§U.S.C.

A federal habeas court cannot issueargueBrisco does not that the
the simplywrit because that court“contrarystate court’s decision was ... con­to
cludes, in itslaw,” independent judgment,clearly established that[f]ederal 28

2254(d)(1), “applied clearly§ the state courtU.S.C. nor does he establishedargue
erroneouslythat the state federal law ordenying incorrectly,”court’s decision his

Williams, 411,suppression 1495;motion 529 U.S. at 120“was based on an un­ S.Ct.
reasonable conflatingdetermination of the facts in “unreasonableness” with “clear
light presentedof the evidence” at improperthe error” is glossbecause of“[t]he

2254(d)(2). Instead,§Wade hearing, id. clear error fails give properto deference

dispute challenge5. There holding Supremeis no that Brisco's of the Court in v.Lefkowitz
procedure,to the pre­identification which was the that aNewsome criminal defendant who

subject right appeal pretrial rulingof a of the New Yorkdecision Court of served his to a in
Appeals, “adjudicated preserved rightwas on the merits.” state court also his to seek

Moreover,2254(d). respondent§Id. relief indoes habeas federal court on the basis of
283,dispute preserved pretrial ruling.not that Brisco could seek habeas that 420 U.S.

relief, 289-91, 886, (1975).despite guilty plea, pursuanthis theto 95 S.Ct. 43 L.Ed.2d 196
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(a)Andrade, proceduresif the were not [unneces-v. 538Lockyerto state courts.”
(b)1166,75, L.Ed.2d or the identifica-63, sarily] suggestive123 155S.Ct.U.S.

held, however,(2003). also independent reliability.144 We have tion has
beyondincrement error clear[of“that the (internal citations, quotation marks andId.

otherwise, habe-great;need not beerror] omitted);alterations see also id. at 134
limited to courtrelief be stateas would “unduly”(discussing whether evidence was

suggestmark as toso far off thedecisions “unnecessarily” suggestive).or
v.incompetence.” Francis S.judicial

the of anal­(2d Cir.2000) (in- stepUnder first thisStone, 100, 111221 F.3d
ysis, procedure mayan identification beomitted).quotationternal marks

unduly unnecessarily sugges­deemed and
theB. Standards forConstitutional if thatpolice procedurestive it is based on

Eyewitness Identifica-ofAdmission very“a likelihood of ir­create substantial
tions Simmons v.misidentification.”reparable

States, 377,In order to determine whether the 384,390 U.S. 88 S.Ct.United
(1968).court’s decision constituted an unrea­ 967,state 1247 a19 L.Ed.2d While

clearlyofapplicationsonable established inherently“showup” procedure sugges­is
law, surveymust thefederal we first well-­ it presentationtive because involves the of

regulatingfederal law the in­established single suspect by policea to a witness the
eyewitnesstroduction of identification tes­ (as inopposed lineup,to-a which several

Reliabilitytimony at criminal trials. is the presented police,individuals are to the
eyewitnesstouchstone for the admission of only suspect),one of whom is the and has

testimony pursuantidentification to the condemned,”accordingly “widelybeen Sto­
Due Process Clause of the Fourteenth Denno, 293, 302,vall v. 388 U.S. 87 S.Ct.

Kelly,Amendment. See Raheem v. 257 1967, (1967),18 L.Ed.2d 1199 “a claimed
(2d Cir.2001).122,F.3d 133 As we ex­ processof due in the of aviolation conduct

Raheem, inquiryin our theplained into totalitydependsconfrontation on the of
reliability eyewitness pro­of identifications it,”surroundingthe circumstances id. Ac­

stages:ceeds in two cordingly, showupa identification violates
The court must first determine whether only “unnecessarilydue if it anprocess is

pretrialthe identification procedures suggestive” procedure. (emphasisId. add­
.unduly unnecessarily suggestedand ed).

that the defendant was the perpetrator.
Exigent generallycircumstancesIf procedures suggestive,the were not

weigh concluding showupin favor of that apresentsthe identification evidence no
procedureidentification was not unneces­process admissibility;due obstacle to

sarily suggestive, showup proce­because ainquiry byno further the court is re-
may necessarybe in circum­dure suchquired, reliability properlyand the of

quickly identitystances to confirm the of aidentification,eyewitnessadmitted like
suspect, to ensure the release of ancredibility partsthe of the other of the or.

See,suspect. e.g., (concludinginnocent id.prosecution’s case is a matter for the
finds, suggestive showup pro­that identificationhowever,Ifjury. the court that

processcedure did not violate due becauseprocedures [unnecessarily]the were
ofeyewitnesssole to crime was at risksuggestive, it must then determine

unable to travel from herdying and waswhether the identification was nonethe-
sum, police lineup);bed to station forindependently hospitalless reliable. In the

Bautista, 726,23 F.3d 730identification evidence will be admissible United States v.



89

J.) (“[A]Cir.1994)(2d (Oakes, prompt certaintythe level of[4] demonstrated
suspect by confrontation,at the the theshowing of a detained scene witness at and

veryarrest a valid function: toof has the timelength[5] of between the
arrest of innocentthe mistakenprevent crime and the confrontation.

(internal marks omit-quotationpersons.” 199-200,188, 375,409 U.S. 93 S.Ct. 34ted)). Thus, instructed thatwe have (1972);L.Ed.2d 401 see also Manson v.
an “or should havewhere officer has Brathwaite, 98, 114,432 U.S. 97 S.Ct.

suspecta is indoubts whether detained (1977).2243, 53 L.Ed.2d 140 None of
person sought,the the mustfact officer these standingfactors alone is dispositive

‘immediate efforts to con-make reasonable of the independentexistence of reliability;”identity,’ id.suspect’s (quotingfirm the instead, “inreliability lightis assessed of
(2dValez, 24,796 F.2dStates v. 27United totalitythe of the circumstances.” Ra­

Cir.1986)), held that identifi-and we have heem, 257 F.3d at 135.
showups held incation evidence from close

proximity totemporal geographicand the ApplicationC. The State Court’s of
admitted, see,may e.g.,scene becrime Clearly Established Federal Law

Bautista, 731;23 F.3d at United States ex Governing Eyewit-the Admission of
Zelker, 714,v. 455 F.2dCummingsrel. 716 ness Identifications Was Reason-

Cir.1972)(2d showup proce-that(holding able.
was insure “the immedi-necessarydure to Applying the instandards outlined the

suspectrelease of an' innocent and atate previous sections to the issue" raised in
policethethe same time to enable to re- Brisco’s holdpetition, we that it awas

fleeing culpritthe search for thesume reasonable ofapplication clearly estab-
fresh”).the trailwhile still[was] lished federal for the New Yorklaw Court

of Appeals6 to conclude that the chal-
proce­ifEven an identification

lenged showup procedure was not unneces-
undulyis thesuggestive,dure out-of-court

sarily suggestive.
bemayidentification nonetheless admissi­

if thatble other factors the iden­indicate Our ofdetermination whether a
independentlytification is reliable. To unreasonably appliedcourt legalhas a’

identificationascertain whether an “has depends largestandard in measure on the
reliability undulyof theindependent sug­ specificity of in question.the standard

procedures,”gestive identification Ra­ “[a]pplyingThis is a generalso because
heem, 135, generally257 F.3d at courts specificstandard to a case can demand a

factors,to five firstlook established set judgment,”substantial element of Yarbor­
in Biggers:forth Neil v. Alvarado, 652,ough 664,v. 541 U.S. 124

2140, (2004),S.Ct. 158 L.Ed.2d 938 while athe of the witnessopportunity to[1]
exactingstandard specificitydefined withtheview the criminal at time of the

can implemented mechanically.be almostcrime,
reason, generalFor that more the“[t]he

attention,ofdegreethe witness’[2] rule, leewaythe more courts have in
case-by-caseaccuracy prior reachingthe of the witness’ outcomes in deter­[3]

criminal,description of the minations.” Id.

Court,See, 362,Taylor, preme higheste.g., the state court to con-6. Williams v. 529 U.S.
371, 1495, (2000) petition).120 S.Ct. L.Ed.2d 389 petitioner's §146 2254sider
(reviewing Virginiaof thethe Su-decision
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of that the decision of the New York Court ofThe determination whether
Appeals applicationan unreasonabledue wasprocedurean violatesidentification

clearly federalof established law. Newby extraordinarilyanprocess governedis
highest rejectedYork’s court Brisco’s chal-thegeneral closelythat hews tostandard

lenge procedureto the identification onacase and turns onparticularfacts of a
First,grounds. the courttwo concludedevaluating facts.judgment in thosecourt’s

procedure[that “the ] used[identification]Simmons, 384,See, 390 at 88e.g., U.S.
reasonable under thew[as] circumstances”(declining imposeto a blanket967S.Ct.

it theplacebecause “took at scene of theprohibition specific pro­a identificationon
crime, within an hour of the ofcommissionholding instead that “each casecedure and

crime,the and in the context of a continu-facts”).its ownconsidered on Asmust be
ous, Brisco,ongoing investigation.” 99above, anthis standard calls fornoted

597, 262,N.Y.2d at 758 N.Y.S.2d 788totality“the of the circum­evaluation of
N.E.2d 611. The circumstances of the on-Stovall, 302,stances,” at388 U.S. 87 S.Ct.

view,going investigation, in the court’s1967, in to determine whether anorder
Second,the proceduremade reasonable.procedure unnecessarily cre­identification

Appealsthe Court of that theconcludedirrep­likelihood ofveryates “a substantial
procedure “undulyidentification was notmisidentification,” Simmons, 390arable

eyewit-suggestive,” Kemper, thebecause .384,at 88 S.Ct. 967. Pursuant to thisU.S.
ness, “initially independentlyand identifiedstandard, identifya court must the circum­
[Brisco,] height, color,hairrelying on hisprocedure, gaugerise to thegivingstances

Kemper’sand build.” Id. reference totheexigenciesthe that circumstances en­
physicalBrisco’s nottraits —and the ma-tailed, identifica­determine whether the

roon theshorts—confirmed to Court ofwasproceduretion warranted under the
Appeals notprocedure undulythat the wascircumstances, and decide whether the
suggestive.suggestiveness pro­was so severe that it

lightIn affirmingof our own decisionsdamage.irreparableduced This fact-de­
the admission of identifications obtainedpendent standard a substantial“demand[s]
through proceduressimilar and sim-underjudgment,” Yarborough,element of 541

circumstances,ilar no basiswe see to con-2140,664,at 124 S.Ct. in its applica­U.S.
clude that ofthe decision the New Yorkthisapplyingtion. A court standard .to

denyof to Brisco’sAppealsCourt chal-specificthe facts of a case thereforeis
lenge comparisonwas Aunreasonable. ofsignificant “leeway”entitled to when we

Bautista,this case inwith our decision 23its decision for reasonableness. Id.review
726, Bautista,F.3d Inis instructive. the

“clearlyThe established [f]ederal following showup procedureidentification
law,” 2254(d)(1),§28 U.S.C. at issue in shortly drugoccurred after a raid: a ser-

fairly permissiveaappealBrisco’s is stan­ suspectsies of presented [individu-“w[ere]
an “un­dard —whether identification was ally] eyewitness];... in handcuffs the[to

Stovall,necessarily suggestive,” 388 U.S. night; custody police officers;at in ofthe
302, 1967,at very87 and a “aS.Ct. created by flashlights;with lit and[their] face[s]

substantial likelihood of irreparable mis­ presence who,in the police officer]of [a
Simmons,identification,” 384,390 at [eyewitness]U.S. each time identifiedthe a sus-

officers,88 In oflight permissive967. this pect,S.Ct. radioed to his fellow a‘it’s
”standard, leewayand the to 23 appealcourts hit.’ F.3d at 730. On directwhich

Yarborough, court,are entitled under 541 at from his in the districtU.S. conviction
2140,664, of argued124 S.Ct. we cannot conclude one the defendants that the
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showup procedure unnecessarily sug- suspicionswas by eyewit-were confirmed the
Oakes, ness,gestive. disagreed. JudgeWe showupthe would allow the officers

Court,writing for the thatconcluded to determine whether to seize the shorts
wastingand avoid police resourcesfact that on asuspectsthe were hand-[t]he

suspects.7search for othercuffed, in Absent an im-custodythe of law enforce-
mediateofficers, showup of Brisco and anbyment and illuminated identifi-flash-

shorts,cation of thelights probablealso did not causepre-trialrender the to
doubt,seize theprocedure unnecessarilyidentification shorts was in leaving the

case, handcuffs,suggestive. openIn this officers to substantial legitimatecus- and
tody, flashlights necessaryand were all criticism if the disappeared.shorts later
incidents of an on-the-scene identifica- If no identification was made at the show-

immediately following night-timetion a up, the officers could resume their search
narcotics raid. Because the on-the- case,for the offender. In this inas Bau-

necessary tista,scene identification was to al- the immediate,officers undertook
innocent,low the officers to release the reasonable toefforts confirm Brisco’s iden-

the incidents of that identification were tity identifyand the byshorts conducting a
necessary.also showup procedure.identification

Indeed,Id. we stated that “rather than
In light of our approval direct re­—onexcoriate the law enforcement officials in-

(1)a showupview—of that took place un­conducting unduly suggestivevolved for an
similarlyder suggestive circumstances andprocedure, mightone commend them for

(2) presented the same rapidneed for veri­their immediate efforts to ascertain and
by eyewitness,fication an say—we cannotpeople.”release innocent atId. 730 n.6.

on habeas review—that the decision of the
Bautista,Like showupthe here ofwas New York Court of Appeals was “an un­
suggestive,course but it is not unreason- applicationreasonable clearlyof[] established

able for the state courts to have concluded [f]­ law.” 28 U.S.C.ederal
unnecessarilythat it was not suggestive. 2254(d)(1).§

Bautista,In we “instructed law enforce-
ment Everyofficials that where an officer has or state court that considered this
should have doubts awhether detained matter found the showup to be untainted
suspect in person sought, byis fact the the alleged suggestivenessthe of the cir-
officer must make immediate reasonable cumstances attending Kemper’s identifica-

Brisco,efforts to confirm the suspect’s identity.” tion of and these courts therefore
Id. at 730. This instruction supported paidthe little or Biggersno attention to the
use of a showup procedureidentification to going reliability.factors to overall Be-
immediately identityconfirm the of the cause the District showupCourt found the

suspects Here,detained in unnecessarily it,Bautista. the to be suggestive, unlike
procedure courts,theenabled officers to deter- the state reached and discussed

theymine whether “had their man” Biggers length,while the factors at concluding
memorythe witness’s was still fresh and that the identification was unreliable.

while the maroon shorts were still assuming arguendoavail- Even that the showup
able Inas evidence. the event that their unnecessarily suggestive,was respect-we

significant period days report,7. It is that a short of prompttime the the determina-—after
elapsed Kemper’s reportbetween Kemper identifyof the bur- tion of whether could Brisco
glary showup Kemper’sand the in important efficacyfront of would have been less to the

showup investigation.home. Had the occurred hours —or of the
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recently bybeen him.pearedthat the identification was to have wornfully disagree
aput pairWhile he had on different ofunreliable.

byof a different color the time heshortstoregard Kemper’s opportunitytoWith
scene,goto the crime he waswas askeddegreeand her ofperpetratortheview

shirt;wearingnot a so his manner offactors—Biggersfirst twoattention —the
corresponded descrip-to the victim’sdresshampered,was as arethe District Court

perpetrator.tion of thewe, explorefailure to in theby parties’the
inhearing the initial encounterstate court

The District Court concluded that wasitburglar.the TheKemperwhich viewed
“very telling,” Op., F.Supp.2dDist. Ct. 376was,that thereconcludedDistrict Court

316, reportsat that the initial stated thattherefore, indicia of reliabili-“no available
perpetrator eighteenthe was either to316,ty,” Op., F.Supp.2d376 at asDist. Ct.

twenties,twenty years old or in his whileHowever,to factors. there is nothese
was, fact, thirty-eightin at timeBrisco theeyewitness givesthat an whopresumption

of his We do not ascribe the samearrest.description inadequate opportuni-had ana
because, aweight discrepancyto this asupthe elements that makety to observe

matter,general powers of ob-“witnesses’course,In the normal andescription.that
greater powersservation than their[are]eyewitness expectedcan be to describe

York,description,” Mysholowskyof v. Newdetails to the extent that he or she was
(2d194, Cir.1976), age535 F.2d 198 andregardable to observe them. With to

particularlycan be a difficult characteristicattention,degree viewingof an uninvited
addition,accurately.to describe In theleaving likelyone’s house is tostranger

accuracy Kemper’s descriptionof is bol-close attention.attract
by testimonystered the of one of theBig-The District found the thirdCourt

appeared thirtyofficers that Brisco to befactor, accuracy priorthe of the de-gers
old,years younger age.than his actualscription, weigh against prosecutionto the

variance, therefore, butThere is a not ofthe age descrip-because none of various
significance.8 Finally,fatal there is noth-eighteen twenty,fit or intions orBrisco-—

ing ordinaryout of the in the decision oftwenties, against thirty-eighthis as —and
the officers not to view McGraff as a sus-McGraff, inpersonbecause the other the
pect lightin of their observation thatfound,house Brisco was also fit thewhere

pouchyof ...McGraff was “sort [and not]descriptionoverall but attracted “absolute-
bodya aperson,” typewell-built inconsis-ly on thesuspicion” part.no officers’ Dist.

Kemper’s descriptiontent with of theOp., F.Supp.2dCt. 376 at 316. We reach
perpetrator as “well-built.” We concludeopposite physicalthe conclusion. The de-

discrepancytherefore that this alone isscription provided by the victim substan-
accuracytoinsufficient undermine the oftially petitioner’smatched characteristics

Kemper’s prior description perpe-of themale, feet,insofar as Brisco is a white five
Keane,Dunnigan v. F.3dtall, “stocky,” trator. See 137ten inches and has brown

(the(2d Cir.1998)117,316; reliability28,hair. at Mar. 130 of theHr’gSee id. 2000
byTr. at a identification was not undermined the62. Brisco was also found with

shorts, descriptionfact that initial of thepair of maroon which he acknowl- the sus-
him that he inedged belonged ap- pectto and which was was his mid-twenties

age, twenty forty.8. Similar confusion surrounds McGraff's and
variouslywhich the officers described as



93

identify shorts, and,defendant in fact in mid-while the was his would the while the
thirties). presence certainlyof the shorts reinforced

already conspicuous suspicionsthe of theregard Kemper’sWith to “level of cer-
Brisco,officers as to her identification ofBiggerstainty” fourth factor—the—the

to, from,them adds rathei than detractsDistrict Court found this favored Brisco
reliabilitythe of her identification of Bris-old,seventy-eight yearsbecause she was

co.fiftyfifteen to feet fromand was Brisco
The District Court also determined thatshe identified him andwhen the shorts.

defense counsel’s lack of an opportunity toSee Dist. Ct. 376 atOp., F.Supp.2d 316.
Kempercross-examine provided anotherthat,The court concluded thewithout

basis to conclude level-of-certaintythat theshorts, Kemper “may have come to a dif-
factor favored Brisco. See Dist. Ct. Op.,ferent disagree.conclusion.”We The Dis-

F.Supp.2d376 at 316. The state courtentirelytrict Court’s conclusion is based
evidentiary hearing exclusivelyfocused onspeculation. Elderly peopleon are not

regardingevidence the suggestiveness ofnecessarily observe,unable to or to de-
showup.the It dealt with the circum­people Moreover,scribe and events. fif-

surrounding policestances the encountersfifty hardlyteen to feet is a great distance.
with Brisco at 66 Mills Pond Road and the

We also do not share the District subsequent identification of byBrisco
holdingCourt’s wariness of Brisco’s the ItKemper. exploredid not Kemper’s

maroon shorts at the time of the identifica­ viewing of the burglar at the time of the
tion. See Op., F.Supp.2dDist. Ct. 376 at Biggerscrime or the goingfactors to relia­

sure,315. To be the shorts added to the bility. The three officers were called as
certaintylevel of in a very legitimatebut theywitnesses because were the officers

way.9 holdingBrisco’s of the maroon who were in bringinginvolved Brisco to
himsingled suspectedshorts out as the Kemper’s house for identification. Bris­

burglar only Kemperif was also able to co’s counsel was content with these limited
identify the shorts as the ones seen on the proceedings and deliberatelychose neither

lburglar. Underlying argumentsBrisco’s to cal­ probewitnesses nor Biggersthe
and the regard­District Court’s concerns factors. Brisco’s counsel was content to

is, therefore,ing the assumptionshorts the inquiriesleave independentas to the relia­
theythat because were indeed the shorts bility of the identification under Biggers to

byworn the theirburglar, presence in­ time,a later if and Kemperwhen was
creased the that Kemperchance would called as a witness to make an in-court
identify perpetrator.Brisco as the But identification, as in followingreflected the

presencethe of the op­shorts offered an colloquy.
portunity either to double check Brisco’s Honor,MS. justSCARPATI: Your I’d
guilt exculpateor to him. Shorts come in out,pointlike to regardswith to the
different styles lengths,and and there are ifshow-up, that in fact the Court does
varying Indeed,of maroon.shades the evidence,allow this to come into that

in questionshorts were referred to at the suggested, reallyit’s there’s no inde-
hearing as believe,dark brown as well as maroon. pendent, I source that Ms.

guarantee Kemper,There was no that Kemper should she come in here and

might preferable present heightened9. It have been to and we see little chance Kem-of
However,separately.Brisco and the shorts per’s misidentifying both the andshorts Bris-

suggestiveness showingsthe of the would not presentation.co as a result of the actual
by presentation,have been reduced a different
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trial, Biggersthe factors favorconclude thatat a be wea later datetestify at
Brisco, identifica-light showupin of and that theidentify Mr. the stateable to

and Det.officers reliable.police independentlythe tion waswhat
Iand wouldsuggested,hadMcNeil conclusion based onreach thisWhile we

came forwardKemperif Ms.ask that Big­inprescribedfactorsspecificthe five
trial,testify subsequentat aand did necessarilynot ex­gers, these factors do

offeringfromprecludedthat she be in identifi­waysthe whichpossiblehaust
out the defen-pointingany evidence may to be reliableprovecation evidence

individual.dant as the Indeed, Supreme Courtor unreliable. the
an in-there wasTHE COURT: Unless say that the factors to becareful towas
to thehearing priorsourcedependent “include” the five named ones.considered
Yes?during the trial itself.trial or 114,Manson, 432 at 97 S.Ct.See U.S.

theOkay. As CourtMS. SCARPATI: 199,2243; at 93 S.Ct.Biggers, 409 U.S.
knows, making various mo-I will be Thus, duesay generalthat the375. “[t]othis, because of the timetions after

established in Mansonprocess standard
frame.

applied to the iden­Biggers] must be[and
hardly28, Tr. 151-52. This wasMar. 2000 testimony in like the onecasestification
of evi-choice. Pursuitan unreasonable courts, in astill leaves statebefore us

Biggers factors riskedregarding thedence context, anyadoptfree to numberhabeasrulingstate’s case and abolstering the
designed to en­-Biggers proceduresof non­thelead to the admission ofmightthat

testimony.”reliability of suchsure theby anidentification corroboratedshowup
(2dMiller, 36,289 F.3d 47Kennaugh v.identification, leaving Brisco within-court

Cir.2002). alterna­exampleOne of suchplea bargainingof defense orno avenues
made ref­tive methods to which we havetrial.10leverage well before

Biggers“a factor in theerence is sixthfactor—the time be­BiggersThe final
analysis looked to whether sufficient[that]weighstween the crime and identification —
independent evidence of the defendant’sidentification wasagainst Brisco. The

reliability ofguilt supportexisted to theafter thean hour and ten minutesmade
the identification.” Id. The District Courtburglary, appearancethe events andwhile

that sixth factoracknowledged “[a]herein Kemper’sfreshburglarof the were
‘corroboratingBiggers,not utilized in evi­timepermissiblemind and well within

recognized byguilt,’dence of has beenSee, e.g.,in cases.frames established our
‘objec­in as ananother court DistrictthisSalameh, 88,States v. 152 F.3dUnited

tively application Supremeofreasonable(2d Cir.1998) (approximately one125-26
” F.Supp.2dOp.,law.’ Dist. Ct. 376CourtKeane, 117,week); 137 F.3dDunnigan v.

Poole,(citing Vasquezat 317 v. 331(2d Cir.1998) (three days); v.129 Gonzalez
(E.D.N.Y.2004)).145,Cir.1980)(2d F.Supp.2d 157-58Hammock, F.2d 844,639 848

Nevertheless,(“about hour”)­ the District Court concludedshowupif theone Even.
therefore, “littlethat the record in this case containsunnecessarily suggestive,was

above, guilty. Only the two issues that hadfederal ed one of10. As discussed the constitu-
was, therefore,right eyewitness resolved in his favorto exclude an identifi- to betional

(and identification) proceedings. Becauselitigated in the statesubsequent in-courtcation
attendingsugges- circumstancesrequires findings unnecessary we decide that theof both

Biggers Kemper’s identification were not unnecessari-and a to meet the test.tiveness failure
and, whetherly suggestive, we need not addressevidently, prosecutionthe choseBrisco

Biggers pre-hearing litigate the issueBiggers the failure toto leave the issue to a later
proceeding.unnecessary plead- relief in thiswhen Brisco cludesthat became
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corroborating guilt.” Wagner, 69,or no evidence of Id. See United v.States 989 F.2d
(2d Cir.1993). Indeed,at 318. 73 in a case involv-

ing cause,the existence of probable basedof the record us to theOur review leads
largely on information provided by an in-opposite Specifically,conclusion. Brisco
formant, Supremethe Court held that evi-bywas first encountered law enforcement

petitionerdence that bywas known the(orofficers a doors than a tenth offew less
police to be a user of drugs “made themile) of,a north and across the street
charge against him subjectmuch less tofrom, burglarythe residence at thewhich
scepticism than would be such a chargeIndeed,place.took the victim said that
against one without such a history.”screamed,after she the perpetrator, wear-

States,v. 257, 271,Jones United 362 U.S.shirt,ing maroon shorts but no ran in the
725, (1960),80 4S.Ct. L.Ed.2d 697 over-very direction of the house in which Brisco

ruled on grounds byother United States v.that,was found. More than the officers
Salvucci, 83, 2547,448 U.S. 100 S.Ct. 65pairfound a wet of maroon inshorts that

(1980).L.Ed.2d 619 So too here. Thehouse and circumstantial evidence that
prior robbery and burglary conviction,only recentlyhad wearingBrisco been
along with the other corroborative evi-addition,them. In Brisco admitted that
dence, eyewitnessmade the identificationthe shorts were his and later admitted that
much susceptibleless to a charge of unreli-question.he committed the crime in
ability than it would otherwise be.

compelling enoughIf this was not
reliabilityof the eyewitnessevidence of the Although rulingnot it out entirely, we

identification, the record demonstrates have held that it improperis to consider
that Brisco has a propensity engageto in such corroborative guiltevidence of as a

Indeed,burglaries. burglarythe of which sixth factor in determining indepen­the
he was convicted here reliabilitywas the last of five dent eyewitnessof an identifica­
for he apprehended Miller,which was and convict­ tion. KennaughSee v. 289 F.3d

(2d Cir.2002)evidence,ed. propensity although 36,While 47-48 (“Although we have
relevant,plainly may not be recently rejectedadmissible at this ap­‘sixth factor’

trial of danger jurybecause “the that the proach as a matter of federal inlaw this
may circuit,condemn the accused choosingbecause of other instead a harmless error

behavior,criminal and not of approach, 122,because the Raheem v. Kelly, 257 F.3d
(2dguilt Cir.2001),evidence of of charged,”the crime 140 likelyit seems un­that

Payson AEDPA,William Richardson & Jerome der the a state court that aused
Prince, Prince, Richardson on Evidence ‘sixth factor’ analysis would be applying

(Richard4-501,§ ed.,at 175 T. Farrell the Manson requirements perfectlyin a
ed.1995);11th see also 2 Jack B. way.”). here,Wein­ reasonable Because as in

Margaretstein & A. Berger, Weinstein’s Kennaugh, the state courts did not use a
§Federal (Joseph analysis,”Evidence M. “sixth404.10[1] factor we have no occasion

ed.,McLaughlin ed.2001), Instead,2d have rec­ to pursuewe this issue further. “as
ognized its analogous Supreme done,relevance in other the Court has we ... ac­

Thus,contexts. if knowledgethe issue here was the factor as[this one of otherthe]
case,admissibility aspects which,of evidence obtained as the althoughof this pe­

allegedly illegalresult of an search ripheral, certainlyand do not detract from our
seizure, prior Hammock,evidence of convictions inad­ decision.” Gonzalez v. 639

(2d Cir.1980)844,atmissible trial would be a relevant con­ F.2d 848 (citing Man­
son, 2243).116,in determining probablesideration cause. 432 atU.S. 97 S.Ct.
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Nevertheless, Ito this issue.respectwithCONCLUSION
judgmentofin the reversal theconcurabove, re-wereasons statedFor the

the overwhelm-granting the writ becauseof the District Courtjudgmentverse the
guilt ising petitioner’sevidence of thefor a writ ofpetitiondenyand Brisco’s

anyupmake for deficienciessufficient tocorpus.habeas
applica-to therespectin the record with

inprescribedtion of the five factor testKORMAN, DistrictR.EDWARD
188, 375,Biggers,Neil v. 409 U.S. 93 S.Ct.concurring:Judge,

(1972),401 and Manson v.34 L.Ed.2dquarteraFriendly’s observation“Judge
2243,Brathwaite, 98,432 97 S.Ct. 53U.S.almostthingthat ‘the onecentury agoaof

(1977), majori-theuponL.Ed.2d 140 whichattack is thaton collateralsuggestednever
ty relies.innocent of the crime’prisoner wasthe

today.” Schluptrue v.largelyremains guilt goesevidence of toCorroborative
321-22, 851,Delo, 298, 115 S.Ct.513 U.S. thatSupremethe heart of the Court cases

(1995) (quoting Henry J.130 L.Ed.2d 808 initially problem posed bytheaddressed
Friendly, Innocence Irrelevant? Col-Is eyewitness identifications. Those cases

38Judgments,Attack on Criminallateral eyewitnessthatdeveloped out of concerns
(1970)).142, ap-145 ThisL.Rev.U. Chi. (by strangers) may not beidentifications

granting petitionapeal judgmentfrom a reliable, not be trusted tojuriesthat could
corpus yethabeas is anotherfor a writ of apparent-of suchevaluate the deficiencies

Judge Friendly’s obser-case that confirms evidence, and that the admis-ly compelling
prisoner chal-While the herevation. thesuggestiveof identifications riskedsion

admissibilitythe of an unnecessari-lenges injustice conviction of an in-ultimate —the
identification, aly eyewitnesssuggestive short,person. In the reason thenocent

the issuechallenge goesthat on its face to placeinvolved itself in the first withCourt
crime he isguiltof his of the with which suggestively obtained identifications was

charged, compellingthe record contains they “majorthat arecognitionthe were
corroboratingevidence theindependent highto the incidence ofcontributingfactor

”reliability eyewitnessof the identification. miscarriage justice....of United States
This, me, deny-forprovidesfor the basis 1926,Wade, 218, 228,388 87 S.Ct.v. U.S.
ing the writ. (1967); also v.18 L.Ed.2d 1149 see Stovall

Denno, 293, 297, 1967,87 18my I am unable to 388 U.S. S.Ct.colleagues,Unlike
(1967) (“AL.Ed.2d 1199 conviction whichthat the on-the-scene identifica-conclude

identification is aunnecessarilynot rests on a mistakenpetitionertion of was
justice.”),gross miscarriageI of overruledsuggestive. agreeWhile that on-the-

Kentucky,v.shortly grounds bythe com- on otherscene identifications after Griffith
314, 708, 93 L.Ed.2d 649necessary ap-are and 479 U.S. 107 S.Ct.mission of a crime

(1987). juryinherently oustingIf the reason for thethough theyeven arepropriate,
evaluating evidencein from its historic role ofsuggestive, proce-the manner which the

eyewitnesssuggestivelyin is that obtaineddure conducted this case renderedwas
con-than identifications can lead to erroneoussuggestiveit more thesignificantly

victions, surely independent evidenceSimilarly, thencircumstances necessitated.
protectionan essentialguilt providesan ofagreeI that such identificationwhile

misearriage[s] jus-ofadmissible, against “grossif be suchmay be it is found to
Stovall, 297,at 87 S.Ct.reliable, I tice.” 388 U.S.independently do not believe

it,put “itEighththe Circuitsufficiently developed 1967. Asthat the record is
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lice purchased drugssuch evidence aside officer hadseems unnatural to set from
at an andpur- apartment,the ultimate there wasone considers that Brathwaitewhen

other evidence thelinking defendant tofactors is to avoidpose Biggersof the
apartment. Judge Friendlysamethatis ‘aeyewitness testimony where there

concluded, however, that this evidence wasirreparableofvery substantial likelihood
” not strong enough theto sustain admissi-Solem,v. 728misidentification.’ Graham

bility eyewitnessof the identification. As(8th Cir.1984) (en banc).1533,F.2d 1546
he explained: strongestthe“Perhaps bitIt contains am­is true that Brathwaite
of evidence to thestrengthen identificationbiguous that has been readlanguage to

verywas in the apart-Brathwaite’s arrestoppose guiltthe of other evidence of touse
ment where the wassale made. Butreliability eyewitnessestablish the of iden­

explanationBrathwaite offered an of thisanalyzingtifications. After the record in
which not implausible, althoughwas evi-the articulated inlight Big­of five factors
dently by jury....”not credited the

concludedgers, Justice Blackmun that Brathwaite, 527 at 372. mayF.2d This
ability[theindicators of“[t]hese witness’s] explain unwillingnessJustice Blackmun’s

to make an accurate identification are relyto corroboratingon the evidence other
thehardly outweighed by corrupting effect say, consistentlythan to quite Judgewith

of the identification itself.”challenged Friendly’s itanalysis, that did not under-
Brathwaite, 98, 116,Manson v. U.S.432 mine the reliability of the identification in

2243, (1977).97 S.Ct. 53 L.Ed.2d 140 Jus­ case,that although it did not enhance it.
that,statedtice Blackmun then “[al­ While Justice Blackmun did not offer this

it in ourthough plays part analysis,no all explanation, it majorityis clear that the of
reliabilitythethis assurance as to of the the Supreme did not expresslyCourt there

hardly byidentification is undermined the presencehold that the of corroboration
facts that was arrested in therespondent Indeed,could never be considered. the
very apartment the sale had takenwhere language Justice Blackmun used does not
place, acknowledgedand that he fre­his even ofrise to the level dictum to this
quent apartment.”visits to that Id. effect.

explanation edify­The this less thanfor Nonetheless, language bythe used Jus-
ing analysis found inmay Judgebe tice Blackmun explaindoes Justice Ste-
Friendly’s opinion in Brathwaite v. Man­ Brathwaite,separatevens’s inconcurrence

(2dson, Cir.1975),527 F.2d 363 which held byjoined anywhich was not of the other
eyewitnesssuggestivethat the identifica­ six majority.members of the Justice Ste-

under Biggerstion was inadmissible the vens first commended Justice Blackmun’s
standard, Supremeand thewhich Court opinion for avoiding he characterizedwhat

decision inreversed. Prior to our Brath­ “pitfall”as the consideringof other evi-
waite, FriendlyJudge observed that “the Brathwaite,guilt.dence 432 U.S. atof
rule in this that othercircuit is evidence 118, (Stevens, J.,97 concurring).S.Ct. 2243
connecting maya defendant with the crime He expresslythen went on to articulate
be issue whetherconsidered on the there the corroboratingview that evidence

a of misidentifi­was substantial likelihood supportshould not “be toconsidered the
Reid,cation.” v. 517 F.2d admissibility testimonyUnited States eyewitnessof when

(citations(2d Cir.1975) omitted).953, applying967 the incriteria identified Neil v.
Brathwaite, *,Biggers.”Such inpresentevidence was Id. at 118 n. 97 S.Ct. 2243.

continued,blatantly suggestive eye­ “Properly analyzed,”corroborating the he “such
questionAn facts to apo-witness identification: undercover would be relevant
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fly typea license to thedefendant hadadmitting identifi- oneerror, any, inifwhether
in the crime and another wasplaneof usedId. Whiletestimony harmless.”wascation

Judgetime of the incident.nearby at theclearly says what Jus-opinionStevensthe
through Biggers-Brath­theBreyer wentcertainlyitsaying,avoidedtice Blackmun

correctagainstfor and awaite factorsholding of the Su-anot constitutedoes
confidence inidentification —the witness’sevidencethat corroborativepreme Court

identifications, observe,toopportunityhissupportto thenot “be consideredshould
and theaccuracy prior descriptions,oftestimony whenadmissibility eyewitnessof
and thebetween the incidentelapsedtimein Neil v.identifiedthe criteriaapplying

corroboratingId. The evi­identification.Biggers.” Id.
analy­part of this sameappearsdence asBrathwaite, manySignificantly, after

inweighof the “factors [that]sis as one
to consider othercontinuedcourts have Id.; seeof a correct identification.”favor

to admitdecidingin whetherproof guiltof Wilkerson,v. 84 F.3dalso United States
testimony. Aneyewitness identification (4th Cir.1996) (“Courts692, may also695

reliablejudgedwasin-court identification of the defendant’sconsider other evidence
Circuit, partin because twoby Eighththe reliability of theassessing theguilt when

identified thewitnessesgovernmentother identification.”). Contra Unitedin-court
geta­defendant, including the driver of the (5th655, 659Rogers,v. 126 F.3dStates

Rogers, 73 F.3dStates v.way car. United Emanuele,Cir.1997); 51States v.United
Cir.1996).(8th774, panelthe ex­As778 (3d1123, Cir.1995); v.1128 GreenF.3d

testimony dimin­“additionalplained, the (9th Cir.1980).219,F.2d 225Loggins, 614
misiden­irreparablelikelihood ofanyishes

acknowledged signifi-theWe too haveSimilarly, evaluatingin thetification.” Id.
and aftercance of such evidence beforein areliability eyewitness identificationsof

Reid, JudgeAgain, inBrathwaite.ex­drive-by shooting, the Seventh Circuit
inFriendly that “the rule thisobservedeyewitnessplained that “Corroborated connecting acircuit is that other evidence

thansuspectmuch less onetestimony is
maythe crime be consid-defendant with

impression.” Unitedindividual’s visual relia-to determine an identification’sered”
814 F.2dNapoli,rel. Kosik v.States ex Reid, (citingF.2d at 967bility. 517 Unit-

Cir.1987).(7th1151, The Seventh1156 Zelker,ex rel. Gonzalez v. 477ed States
consider, alongtoproceededCircuit then (2d797, Cir.1973);F.2d 803-04 United

factors, thatBiggers-Brathwaitethewith (2d490,Bynum,v. 485 F.2d 503-04States
describedeyewitnessescar like the onea Cir.1973), 417grounds,vacated on other

defendant, that tworegistered to thewas 903, 2598, 41 L.Ed.2d 20994 S.Ct.U.S.
did not make identifi­other witnesses who (1974)). Nevertheless, on thisour case law

of the driver thatgave descriptionscations something less than aissue has been
defendant, shootingand that thefit the Kelly,In Raheem v. 257seamless web.

neighbor­in defendant’splacetook the (2d Cir.2001), referenceF.3d 122 without
1156-57, 1161.Id. athood. by theto the rule in this circuit established

byauthored then-A First Circuit and without referenceforegoing precedent,case
partrelied in on mandat-Judge Breyer scopelikewise the deferential of reviewto

2254(d),guilt holding rejected§of in anbycorroborative evidence ed 28 U.S.C. we
unnecessarily suggestiveeyewitness prop- argumentidentification was that anthat an

Lau, reliable be-v. 828 could be deemederly admitted. States identificationUnited
Cir.1987).(1st guilt.of the defendant’s871, The corrobo- of evidenceF.2d 875 cause

in Ken-recently,Morethat Id. at 140-41.ration in that case included evidence



99

(2dMiller, 36,289 F.3d 47-48 thenaugh respectv. record with to the other rele-
Cir.2002), specifically referencing ap­ factors,the Biggers join myvant I colleagues
propriate deferential standard of review votingin to judgmentreverse the of the
applicable corpus proceedings,to habeas district grantingcourt the writ.

that, “[althoughwe observed we have re­
cently rejected approachthis ‘sixth factor’

looks to corroborative evidence of[which
guilt] as a matter of federal law in this
circuit, choosing instead a harmless error

122,approach, Kelly,Raheem v. 257 F.3d
(2d Cir.2001), likely140 it thatseems un­

AEDPA,der the a court that astate used
analysis applying‘sixth factor’ would be
requirements perfectlythe Manson in a STEEL,UNITED PAPER AND FOR­

way.”reasonable ESTRY, RUBBER, MANUFACTUR­
ING, ENERGY, ALLIED INDUS­event,anyIn the focus of our decision in
TRIAL AND SERVICE WORKERScase,corpusthis habeas as we have ob-

4-5025, Plaintiff-Appellee,LOCALserved in to a recentresponse byreminder
Court,Supremethe is not on “warring

v.circuits,”amongdecisions the federal Rod-
(2dMiller, 102,riguez v. 537 F.3d 106 E.I. DEDUPONT NEMOURS &

Cir.2008) Musladin,(citing Carey v. 549 COMPANY, Defendant-­
70, 74, 649,U.S. 127 S.Ct. 166 L.Ed.2d 482 Appellant.

(2006)), or on in ourinconsistencies own
Instead, whether,case law. the issue is Docket No. 08-1873-cv.

considering independentthe corroborative
Appeals,United States Court ofpetitioner’s guilt,evidence of the the state

Second Circuit.rejection petitioner’scourts’ of challenge to
admissibilitythe unnecessarily sug-of the

22,AprilSubmitted: 2009.gestive eyewitness identification was “con-
to,trary ap-or involved an unreasonable 1,MayDecided: 2009.

of,plication clearly established Federal
law, by Supremeas determined the Court
of the United States.” 28 U.S.C.

2254(d)(1).§ “[C]learly established Fed-
eral ... holdings,law refers to the as

Musladin,opposed to the dicta.” 549 U.S.
74,at (quoting127 649S.Ct. Williams v.

362, 365, 1495,Taylor, 529 120U.S. S.Ct.
(2000)).146 holdingL.Ed.2d 389 No of

Supreme precludesthe Court consider-
ation of incorroborative evidence deter-
mining the independent reliability of an
unnecessarily suggestive eyewitness iden-
tification. Because the nature of that evi-
dence in overwhelming,this case is and

up anybecause it makes for indeficiencies


