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minutes, III.placed an order under his Conclusionthirty
on receiv-fightto receive the bothaccount reasons, the CourtforgoingFor the

account was billed twiceJohnson’sers. PARTIAL-PARTIALLY GRANTS AND
to ofbecause it was sent bothfightfor the motion for sum-LY DENIES Johnson’s

receivers.his satellite TV Having concluded thatmary judgment.
also shows that JohnsonThe evidence un-City has abandoned its claimGarden

monthly frominvoices he receivedkept the 553, itder section is DISMISSED WITH
of business.regularin the courseDirecTV aspects,In all other John-PREJUDICE.

those invoiceskeptadmits that heJohnson motion is DE-summary-judgmentson’s
them,and, thatreviewing he admitsafter NIED.

charged Tyson/Lewistwice for thehe was
vehementlyAlthough Johnson de-fight.

andordering fightever the deniesnies
anyone authority to order thegavethat he

that heaccount reflectsfight, Johnson’s
contest thethe invoice and did notpaid

charges despite being billed $119.90
2)($59.95 x fight.for the

EYEWEAR, INC., al.,etASPEX
circumstantial evidence is moreThis Plaintiffs-counterdefendants,

amerely together,Takenthan colorable.
v.thatfact finder could concludereasonable

or someone under his di-either Johnson OPTIK, INC., Defendant-E’LITE
and, beingrection called DirecTV after counterplaintiff.
minutes,thirtyon hold for orderedplaced

No. 3:02-CV-0634-D.Civil Actionreceivers atTyson/Lewis fightthe for both
exhibit thehis establishment so he could Court,United States District

Although Johnsonfight to his customers. Texas,N.D.
this, credibilitya determi-fiercely denies Dallas Division.

circumstantial evidencenation between the
in ainappropriate 3,and denials isJohnson’s April 2008.

Cityv.summary judgment. See Tarver of
Cir.2005).(5thEdna, 745,410 F.3d 753

may ultimately be-the fact finderWhile
Johnson, this decision cannot believe

summary-judgment stage.made at the
Blair, 430,See, id.; v. 101 F.3de.g., Ikerd

Cir.1996).(5th But because Gar-433-35
City probativepresentedden has sufficient

that a reasonablecircumstantial evidence
conclude thatfact finder could infer and

order)(or had someoneJohnson ordered
it inTyson/Lewis fight and exhibitedthe

license,properwithout ahis establishment
genuinethe concludes that a issuesCourt

fact to whether John-of material exists as
605 of the FCA.son violated section
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Govett, Davison,Brett C. Dan Duncan
Jaworski, Dallas, TX,Fulbright Barry&

Schindler, Nicodema,J. Michael A. Green-
NY,York,berg Traurig, New for Plaintiff.

Thompson, ThompsonDaniel & Gus-V.
tavson, Dallas, TX, for Defendant.

MEMORANDUM OPINION
AND ORDER

FITZWATER,A. ChiefSIDNEY
Judge.

Optik,E’LiteDefendant-counterplaintiff
(“E’Lite”) summarypartialInc. moves for

judgment plaintiffs’ patent infringementon
ofclaim. Because the court’s construction

(“thePatent No. RE37 545EUnited States
a matter of lawpatent”)'545 settles as

didproductsthat both of E’Lite’s accused
claims 18 and 23 of the '545infringenot

grants topatent, the court E’Lite’s motion
infringement isplaintiffs’the extent suit

premised on either claim 18 or 23.

I

plaintiffs-counterdefendants2002 As-In
Optik,Inc. and Inc.pex Eyewear, Contour
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atinfringement allegationsin- directedsued E’Lite for(collectively, “Aspex”)
“MacEye”patent.1 The court E’Lite’s frames.of the '545fringement

2003, thein and whenstayed this lawsuit
2006, Aspexin filed itsstay terminated II

brief, request-opening claim construction “Summary judgment generallyis
ing disputedthat the court construe the where, allmakingafter infer­appropriate

of claims 18 and 23 of theclaim limitations nonmoving party,in theences favor of
infringe-itspatent. Aspex'545 restricted genuineare no issues of materialthere

pat-claims of the '545ment suit to these moving partythe is entitled tofact and
ent, narrow the issues forstating that “[t]o judgment as a matter of law.” U.S. Phil­
trial and facilitate this claim construction Co.,v. Elec. 505 F.3dips Corp. Iwasaki

asserting onlyprocess, Plaintiffs are (Fed.Cir.2007)1371, (citing Fed.1374
against E’Lite.” Ps.claims 18 and 23 Catrett,56(c); Corp.Celotex v.R.Civ.P.

Br. 3.Claim Constr. 2548,317, 322, 106 91477 U.S. S.Ct.
“(1986)). ‘Summary judg-L.Ed.2d 265opin-In 2007 the court filed anOctober

infringement prop-ment on the issue of isthe '545construingion claims 18 and 23 of
jury thater when no reasonable could findEyewear, Inc. v. E’Litepatent. AspexSee

in aevery properlylimitation recited con-Inc., *2,2984673,Optik, 2007 at *18WL
found in thestrued claim either is or is not2007) J.)(N.D.Tex. 12, (Fitzwater,Oct.

literally or under theaccused device eitherTV”). IV,(“Aspex AspexBased on E’Lite ”equivalents.’ at 1374-75doctrine of Id.partial summary judgment,moves for con-
LLC v.(quoting PC Connector Solutionsac-tending as a matter of law that both

1359,Corp., 406 1364SmartDisk F.3dproducts Clip”cused “Smart frames—the
(Fed.Cir.2005)).“MacEye” infringeand the frames —do not

“MacEye”arguein E’Lite does not that itsAspexclaims 18 and 23. concedes re-
that, all limitations ofsponse based on the court’s construc- frames do not contain the

IV, patent.patent Aspexin sum- claim 18 or claim 23 of the '545tion of the '545
Rather, E’Lite contends that it is entitledmary judgment proper againstis it with

summary judgment noninfringementthat E’Lite’s to ofrespect allegationsto its
“MacEye” itinfringed concerningclaims its frames becauseClip”“Smart frames 18

“MacEye”onlyand of Thus the has neither made nor soldpatent.223 the '545
1998,summary date ofissue in this motion is whether frames since and the effective

12, 2002,February thejudgment proper respect Aspex’s patentis with to the '545 is

background litigation ituting infringement claims1. For the on the be- its action under
parties descriptionand a thetween the of 18 and 23 if the Federal Circuit reverses the

issue, Eyewear,Aspexinventions at see Inc. v. Aspexmade in IV.claim construction The
Inc., 2984673,Optik, 2007 WL at *1E’Lite request. pro-court declines this The correct

(N.D.Tex. 12, (Fitzwater, J.);2007) AspexOct. judgmentthe to entercedure is for court
Inc.,Eyewear, Optik,Inc. v. E’Lite 2002 WL dismissing infringement preju-the claim with

1592606, 17,(N.D.Tex. 2002)Julyat *l-*2 Then, disagreesthedice. if Federal Circuit(Fitzwater, J.); Eyewear,Aspex Inc. v. E’Lite with this court’s claim construction and thatInc., 1751381,Optik, WL2002 at *l-*3 reversal,disagreement judgmentresults in the(N.D.Tex. 2002) (Fitzwater, J.);Apr.4, and
Aspexandof dismissal will also be reversedInc.,AspexEyewear, Optik,Inc. v. E’Lite 2001

infringementpursueto its claimswill be able204775, (N.D.Tex. 27, 2001)WL at Feb.*1
opin-Circuit’sin accordance with the Federal(Fitzwater, J.).

ion and mandate.
requests judg-Aspex2. that the court enter

against prejudicement it without to its reinst-
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opposing partialE’Lite’s motion forpatent granted.was sum-date the reissue
if mary judgmentmaintains that even the is that claim 18 of theE’Lite therefore '545

all limita-“MacEye” frames contain of the patent substantiallyis identical to claim 2
23, production andof claim 18 or itstions of patent’s predecessor,the '545 United

“MacEye” could not (“thesales of the frames 5,568,207States Patent No. pat-'207
and 23 of the '545infringed ent”).have claims 18 Therefore, Aspex thatmaintains

reissue claims were notpatent because the paragraphunder the first of 35 U.S.C.
any potential-E’Liteeffective until ceased 252,§ the effective date of claim is18

activity concerning the “Ma-ly infringing 22, 1996, patentOctober the date the '207
Alternatively, positsE’LitecEye” frames. Aspexwas issued. contends that there is

summary judgmenttothat it is entitled genuinea issue of material fact whether
intervening rights.based on the defense of “MacEye” infringedthe frames claim of18

patent, infringingthe '545 even if no activi-summaryIn of its motion forsupport
12,ty FebruaryoccurredE’Lite submits a declaration of after 2002.judgment,

Smith, an officer and director ofGreg
IllE’Lite, avers that E’Litewho

used, sold,made,not offered forhas A
sale, imported any productor whatsoev-

paragraphThe first of 35 U.S.C.12,February that useder since 2002
§ provides:252horizontally magnetsoriented secured to

original patentThe surrender of themagnetsarms or that en-the ends of
uponshall take effect the issue of thepolara axis and aregage along vertical

every pat-and reissuedpatent,reissuedAll prod-to the ends of arms.secured
and oper-ent shall have the same effect(arm-mountedtype mag-of thatucts

law,in trialation on the of actions fornets) thatby Optiksold E’Lite since
ifarising,causes thereafter as the samethatmagnetsdate have had are vertical-

inoriginally grantedhad suchbeenhorizontallyly engage.oriented and
form, but in so far theamended as1-2. Based on this declaration andD.App.

original pat-and reissuedclaims of thepatentthe court’s construction of the '545
identical,substantiallyents are such sur-magnet-that claims 18 and 23 containboth

anyaffect action thenrender shall notorientation,with horizontalic members
pending anynor abate cause of actionIV, 2984673, *23, E’LiteAspex 2007 WL at

existing, patent,then and the reissued tosummarythat it is entitled tocontends
the extent that its claims are substan-judgment concerning “MacEye”its
tially original patent,theidentical withframes.
shall constitute a continuation thereofAspex bydoes not rebut evidence or

continuously theand have effect fromargument the assertion that E’Lite did not
original patent.date theofany infringing activityin with re-engage

added).(emphasis “Applying para-[this“MacEye”spect to its frames after Febru-
252,§2002, graph when the reexamined or12, of]ary day patentthe the '545 was

Rather, to ofAspex’sissued.3 sole basis for reissued claims are identical those

Phone-Mate, Inc., 1577,Aspex proffer Corp.evi- v. 825 F.2d3. Because does not rebuttal
(Fed.Cir.1987) ("It being undisputedthat it did not 1581dence to E'Lite’s contention

patent "MacEye” allegedly infringing af-infringe through its that no acts occurredthe '545
12, certificate,2002,February E’Lite’s alter- ter the date of the reexaminationframes after

intervening rightsground summary judgment is irrelevantnative for based the doctrine of
case.”).intervening rights Fortel in thison is irrelevant. See
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(Fed.Cir.1987)).1033,original patent, theythe shall ‘have effect 1037 “If substantive
continuously originalfrom the date of the changes originalhave been made to the

” N.patent.’ Eng’gBloom Co. v. Am. claims, patentee infringe-the is entitled to
(Fed.Cir.­Co., 1247,Mfg. 129 F.3d 1250 damages only periodment for the follow-

1997). Conversely, a claim“[u]nless ing the issuance of the reexamination cer-
granted uponor confirmed reexamination Corp.tificate.” The Laitram v. NEC

claim,original patentis identical to an the 1342, (Fed.Cir.1998).Corp., 163 F.3d 1346
against infringingcan not be enforced ac­

tivity that issuanceoccurred before of the C
reexamination certificate.” Id. 2 of patentClaim the '207 is a

notAspex opposeBecause does E’Lite’s dependent claim that depends on claim 1.
engage anyevidence that E’Lite did not in “incorporates byThus it reference all of

infringing activity respectwith to its “Ma- the limitations of the claim from which it
issued,cEye” patentframes the '545after depends.” Eng’g,Bloom 129 atF.3d 1250.

summaryE’Lite’s judgment hingesmotion brief,In response Aspexits compares the
on patentwhether claim 18 of the '545 is patentlimitations of claim 18 of the '545
substantially identical to claim 2 of the and claim 2 inpatent supportof the '207 ofis,patent.'207 If it thethen effective

its contention that these two claims are22, 1996,date of claim 18 is October the
substantially assumingidentical. Evenissued,patent summarydate the '207 and

respectivethat the inlimitations the twojudgment should But ifbe denied. claim
analyzesthat Aspexclaims are substantial­is not substantially18 identical to claim 2

identical,ly Aspex’s comparison ignorespatent,of the '207 summary judgment is
one material difference between claim 18warranted because the effective date of

patentof the '545 and claim 2 of the '20712, 2002,claim February18 is Aspexand
patent: the orientation of magneticthethat infringing activityconcedes no took
members.4place after respectthis date with to

“MacEye”E’Lite’s frames. In Aspex IV the court construed claim
“magnetic18’s reference to members” as

B
requiring theythat possess horizontal or-“ ‘Identical’ does not mean verba­ IV,Aspex 2984673,ientation. 2007 WL at

tim, but means at most without substantive (“The*6 court patent’sholds that the '545
change.” (citingId. Seattle Box Co. v. specification, its magneticreferences to or-

Inc.,Crating Packing,Indus. & 731 F.2d
18,ientation in claims other than claim and(Fed.Cir.1984)).818, “Moreover,827-28

prosecution historyits support the con-the court has stated that ‘it scopeis the of
struction that claim 18 is mag-limited toidentical,claimthe that must be not that
netic members with” horizontal orienta-the identical words must be used.’ West­
tion.”). The court explained what it meantCo.,Corp. 735,vaco v. PaperInt’l 991 F.2d
by magnetic members possessing horizon-(Fed.Cir.1993)741 (quoting Mfg.Slimfold
tal orientation:Indus., Inc., 1113,Co. v. Kinkead 810 F.2d

magnetsWhen with flat surfaces are(Fed.Cir.1987)). “A determination of1115
engaged, juncturethe magneticof thescopewhether the of a reissue claim is

plane.members’ surfaces forms aidentical with scope originalthe of the
magneticclaim thequestionis a of When members are orient-(citinglaw[.]” Id.

Tillotson, Ltd. v. Corp., horizontally, extended,Walbro 831 F.2d ed ifplane,this

4. compareThus the court need not other limi- tations of these two claims.
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patent: language'207 “Theplane respect to thewith theperpendicularlyintersects
a ver-which form of claim 18 does not use the word ‘horizon-spectacles,the lensof

eyeglasses are tal’,theplanetical when or otherwise restrict the invention to
engagedare somagnetsworn. When ‘horizontally magneticsecured’ members

horizontally, thethey are orientedthat .... came to the same conclu-This Court
(the move-becoming engagedaction of construingsion in the disclosure and

anengagement) alongoccursment of claims predecessor patentof the '207 ...
ofplaneto theperpendicularaxis that is Optik,in Inc.Aspex Eyewear, v. Elite

members’ orientation.magneticthe (N.D.Tex.2001)[.]”Inc., 2001 204775WL
Horizontally magnets thereforeoriented Reply Aspex’s2. ThusPs. Claim Constr.

vertically.engage that, if thereasoning acknowledgesown
Id. magnetic members of claim 18 of the '545

patent are limited to horizontal orienta-Optik,Aspex Eyewear,In Inc. v. E’Lite
are,(N.D.Tex. 27, tion, they Aspexas the court held thatInc., Feb.2001 204775WL

2001) *23,(Fitzwater, J.), IV, 2984673, scopethe court construed 2007 at the ofWL
atpatent.1 and 2 of the '207 Id. patentclaims claim of the '545 is not the same18

patentarguedE’Lite that “the '207*1. 2 patent,as that of claim of the '207
design,only top-mountedcover aclaims magneticthe former’s membersbecause

design.” Id. at *3.a back-mountednot limited to horizontal orientation whileare
proposedinterpretedcourt E’Lite’sThe not contain this limitation.the latter’s do

the orientation oflimitingasconstruction claim of the '545 reissueBecause 18
Id. atmagneticthe invention’s members.

presenta limitation not inpatent contains(“E’Lite ... term back-[the*4 uses
original patentclaim 2 of the '207 —thatofsuggestto vertical insteadmounted]

possessmembers horizontalmagnetictheThemagnet engagement.”).5horizontal
vertically—engageorientation and thusrejected proposedE’ Lite’s construc-court

ofscopelimitation affects the theand thistion, magnetic membersholding that the
claims, not substan-these two claims arepatent2 the '207 areclaims 1 and ofof

Corp., 163tially identical. See Laitramhorizontally mag-to mated“not restricted
original claim(holdingat thatF.3d 1348To the extent that E’Lite meansnets.

substantially to reissueidenticalwas notplacementto refer to the‘back-mounted’
print-original claim coveredclaim becauseadoptmagnets, the court declines toof the

alphanu-ofgenerated “any qualitythaterThat theinterpretation.”an Id.such
claim cov-characters” while reissuemericpatentthe2001 construction of '207court’s
particularthat aprinter generatedered2 as limited torejected construing claim

(“typecharactersalphanumerickind ofhori-magnetic members withpossessing
characters”));alphanumericqualityby Aspex’sconfirmedzontal orientation is

(holding129 at 1251Eng’g,Bloom F.3dofconcerning the constructionarguments
substantiallyclaims were notoriginalthatsupportIn of its conten-patent.the '545

because “[t]heto reissue claimsidenticalin claimmagneticthe memberstion that
nar-reexamination][afteramendmentto'545 are not limitedpatent18 of the

injectedanthe claims to excludeorientation, rowedAspex pointed tohorizontal
air,that includes combustiongaswith streamrejection argumentof thatthis court’s

The courtorientation.”phrase meant "horizontalAlthough, court used the "hori-5. the
distinguish be-yet toengagement,” had not had occasionmagnetic the context ofzontal

"magneticand"magnetic orientation”(including tweenthe next sentencethis statement
engagement.”clearly itopinion) indicates thatcited in this
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require separateand to a combustion air
stream.”).

Thus the effective date of claim 18 of the
12, 2002,patent February'545 is the date

Therefore,patentthat the '545 issued.
“MacEye” infringeE’Lite’s frames did not

claim apatent18 of the '545 as matter of
law.

* * *

27,grantsThe court E’Lite’s November
partial summary2007 motion for judgment

and holds that neither E’Lite’s “Smart
Clip” “MacEye”frames nor its in-frames
fringed claim patent.18 or 23 of the '545

SO ORDERED.

RAINEY,Lonzo Jr. and On Behalf
of Himself and All Others

Similarly Situated

v.

McWANE, Tyler Pipe.INC. d/b/a

No. 6:06-cv-198.

Court,United States District
Texas,E.D.

Tyler Division.

27,March 2008.


