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Here, in Com- it was appropriatethe defect the Amended to dismiss the case pur-
evidence,lackis neither a of for theplaint 12(b)(6).”);tosuant [Fed.R.Civ.P.] Indi-
stage weighat this theCourt does not Inc.,Am.Corp. Semi-Alloys,um v. 566of

evidence, explain causenor a failure to the (N.D.N.Y.1983)1344,F.Supp. 1354 (grant-
contrary,royalties.lost the theof the On ing motion to dismiss complaintbecause is

alle-Complaint providesAmended detailed injury,“deficient in its ofstatement and in
regarding true cause ofgations the of relationshipits statement the between

isearnings,lost but that cause notWWE’s allegedthe antitrust violation and its al-
Instead,illegal joint bid.purportedlythe leged injury”).

Complaintit is clear from the Amended
III. Conclusionhigherthat the tookreason WWE never a

above,For the reasons stated Defen-bid, mon-and therefore never made more
todants’ Motion Dismiss Counts I IIandey, preventedit was from learn-is because

by properly pleadfor failure to aning any enterpriseabout such bids Shenker and
Bell, they 1962(c)supposedly DENIED;§who acted as did pursuant to is Defen-

ofbecause substantial bribes from Jakks. dants’ Motion to Dismiss Count III is
words, said,In it cannot onother be based GRANTED; the Shenker Defendants’ Mo-

Complaint’s re-allegationsthe Amended tion to on judicataDismiss based res ab-
scheme,briberygarding the that forbut DENIED;principlesstention is and De-

bid,joint not fore-the WWE would have fendants’ Motion to Dismiss isCount VI
ingone royaltiesthe millions it did. See GRANTED.

Co., Landmark,Valley Prods. Inc. v. 128
SO ORDERED.Cir.1997)(6th398, (affirming404 dis-F.3d

logoed amenitymissal: “The loss of sales
by Valley upon ofsuffered cancellation its

agreement directlyvendor flowed from the
cancellation, it;as see the losseswe sales
would have as a result of thebeen suffered
cancellation whether or not HFS had en-

alleged tying arrangementstered into the
franchisees.”); MARKETING,with the Greater RIVERSIDERockford

(‘Weat ...Energy, 998 F.2d 402 find that LLC, Plaintiff,
law, plaintiffsas a matter of have tofailed

v.
degree certaintyshow with a fair of that

INC.,SIGNATURECARD, Transmediaa andthe antitrust violation was material
Inc.,Network, Idine Restaurantin-causing allegedsubstantial factor their

Inc.,Group, and Financial Assur-Thus, G.E.juries”). the viola-alleged antitrust
ance,tion, bribes,not Defendants.which does include the is

inju-allegednot to have caused WWE’s CIV.0349(MBM).No. 02
ofries. Dismissal this cause of action is

v.appropriate. Hodges Court,therefore See DistrictUnited States
(6th Cir.1994)WSM, Inc., 36,26 F.3d 39 S.D. New York.

(affirming complaint:of “Be-dismissal
4,April 2006.allege,did couldplaintiffscause not nor

they, illegalthat the antitrust conduct was
necessary predicate injurya of their or

plaintiffsthat defendants could exclude
violation,inonly by engaging the antitrust
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Halloran,Daniel J. Palmieri & Casti-
L.L.P., Mineóla, NY,glione, for Plaintiff.

Leichtman,David Kazanjian,Maral N.
L.L.P.,Morgan, Bockius,&Lewis New

York, NY, for Defendant iDine Reward
Network, Inc., formerly known as

Network,Transmedia Inc.

Casamento,Gregory Lord,T. Bissell &
Brook, L.L.P., York, NY,New for Defen-

SignatureCard, Inc.dant

ANDOPINION ORDER

MUKASEY, Judge.District

Marketing,Plaintiff Riverside LLC
(“Riverside”), Signature-sues defendants
Card, Inc. iDine(“Signature”) and Re-

Network, Inc.,wards formerly known as
Network, Inc., (“iDine”),Transmedia alleg-

ing that the defendants a con-breached
Signa-tract formed between Riverside and

unjustlyture and enriched themselves.
damages SignatureRiverside seeks from

contract,for breach of infraud the induce-
ment, contract, unjustdilution of and en-

damagesrichment. fromRiverside seeks
iDine for of contract underbreach the

ratification,assumptiontheories of and
conversion, contract,of partydilution third
benefit, Signatureunjustand enrichment.

forseparatelyand iDine have moved sum-
mary judgment under 56.Fed.R.Civ.P.

below,explained fully summaryAs more
judgment and contractgranted,is the

dismissed,against Signature and iDine are
purportingbecause the clause to extend

subject onlycontract in toperpetuitythe
termination,rightRiverside’s unilateral of

termina-paradoxically makes the contract
Further,at will. for the setble reasons
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AgreementThe states “Thisunjustfor Memberbelow, no claim enrich-forth
governed in all re-against Sig- Agreement shall bemaintained eitherment can be

inspects and construed accordancebyiDine.nature or
ofthe of the State Illinois.”with laws

I. ¶ 8)(Leichtman Deck, AnEx. D addendum
liability-New York limitedis a the:Riverside to the contract states that
inplacea of business Newcompany with Agreementinitial the shall beterm of

in provide1995 toYork was foundedthat on Septem-for and shall endyearsthree
Signature. (Compl.tomarketing services Thereafter,30, Agree-theber 1998.

¶ 7)¶ 3; 56.1Rule StatementSignature automaticallyment renewed [sic]shall
corporation aSignature, an Indiana with (3) year periods un-for threeadditional

Illinoisplace in and a subsid-of business (30) days to the of athirty priorless end
corporation, operated aiary an Illinoisof year termparticular [Riverside]three

aDining La Cardcalledbusiness provides Signa-notification towritten
(“DALC”), allowed individual andwhich of Agree-ture of the termination this

bycorporate to obtain discountsmembers ment end of the then currentas of the
restaurants fromdining participatingat yearthree term.

¶ 4)30, 1999. To(Compl1993 until June ¶(Leichtman 1)Deck, DEx. at Addendum
DALC, a reg-in member wouldparticipate thatAdditionally, the addendum states

an inpayister card and annual feea credit compensation onlytoRiverside is entitled
pref-andexchange for discounts cash-back

long and“so as such customers members
participatingat restaurants whenerences (Leicht-being by Signature,”are serviced9)(Complythat card was used.credit ¶Deck, 1),man Ex. D at Addendum and

that wished to inparticipateRestaurants
to “use its ef-Signature requiredis bestagreement Signa-ansigned withDALC

prevent any person entityforts to other orture, Signature buythatproviding would
forsoliciting pur-from such accounts thecredits, ap-which then bedining would

productsof ...”pose offering Signatureplied regis-a member awhenever used
¶(Leichtman 4)Deck, D atEx. Addendum(Signaturetered card. Rule 56.1 State-

Signature struck lan-Riverside and out¶¶ 4-5)ment
Agreementinguage the Member adden-

30, 1995,In Septembercontract dateda dum have allowed for thewhich would
(the Agreement”), Signature“Member assignment rightsSignature’sof and obli-

promoteto markethired Riverside and gations acquiringpartyto a DALC.
potentialDALC to members. (Leichtman Deck, D; atDep.Ex. Villano

8)1, 4, Riverside(ComplJt was to receive 32)
membershipa the initialportionfixed of

AgreementThe Member addendum wasand subsequentfee for the enrollment re-
attorney R.bydrafted Riverside’s Briansecured,member asnewal for each new it

(Villano 22;atGallagher. Dep. Gallagerpercentwell 2.5 of what the DALCas
10) Fodrowski,at aDep. Ronald memberspent at participatingmembers it secured

Riverside, Gallagher,of Brian River-andrestaurants, aup perto maximum of $75
attorney, negotiated the of theside’s terms¶ 10;years. (Compl.card for three Villa-

(Fodrowski Dep.Member atAgreement.33) 1996,30,Dep. Septemberno at On the
24)Agreement was to re-Member modified

thealleges that Memberpercentageduce of Riversidethe member revenues
Agreement only byterminatedpercentfrom 2.5 to 1.5 could beRiverside received

¶ 35)11; Riverside, apercent. three-yearit had(Compl. Dep.Villano at because
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¶ ¶13; 54)automatically Deck,for an (Compl.term that renewed Leichtman IEx.
yearsthree unless Riverside no-additional purchaseThe asset was completed on June

terminatingit theSignaturetified was 30, 1999, Signaturewhen sold DALC to
Agreement dayswithin 30 of theMember iDine, alltransferred of opera-DALC’s

three-year (Compl.end of each term. iDine,tions to and operatingceased
¶¶ 31).11-12; Dep.Fodrowski at River- (Fodrowski 66;Dep. KnoppelDALC. at
side this automatic renewal was tobelieved 51)44,Dep. at Prior to purchase,the asset

infinitely Signaturethatcontinue and restaurants and members who participated
Agree-terminatecould never the Member in Signature’s DALC could have been so-

(Fodrowski 31;at VillanoDep.ment. (Villanobylicited iDine for program.its
32)Dep. at 121)53,Dep. at Clients and restaurants

9,1997,July SignatureOn and Riverside originally bysolicited Riverside were solic-
(theagreementinto a letterentered “Res- byited for pro-iDine its new diner’s card

Agreement”), thatprovidedtaurant which gram it waswhen time for such toclients
acquire managewould and res-Riverside annualrenew their membership.DALC

intaurants for DALC return for commis- 14,16)(Compl.™
(Cassamento Aff., G)Ex.payments.sion 29, 1999,On SignatureJune sent lettera
AgreementThe Restaurant contains no

to terminating agreementRiverside theirduration,relating to termi-provision its
as of afterdays90 the date of the letter.(Cassamentonation, Aff.,choice ofor law.
(Leichtman Deck, F, G;Ex. Dep.VillanoG)Ex. It also does not the Mem-refer to

88) 12,July 1999,at On sentRiverside(Cassamento G)Aff., Ex.Agreement.ber
Signature a letter contesting the termi-Agreement itThe Member states that can-
nation, stating “our contract will automati-altered,changed, anynot in“be or affected
cally every yearsrenew three Riv-unlessexcept in writing, bymanner executed

Marketing,erside LLC elects out of thewhichparties, specificallyboth refers to
writingin days priorcontract 30 to the endandAgreement expresslythis recited the

(Casamentoperiod.”of the contract Aff.(Leichtmanthepurpose of modification.”
I) DuringEx. the time between assetthe¶ 7)Deck, D, AddendumEx.

purchase in June 1999 and September17, 1999, iDine,On March a Delaware
1999, paymentsRiverside received un-duewith a ofcorporation principal place busi-

(VillanoSignature.der its contract withFlorida, agreedin as-buyness to certain
92)Dep. at Neither iDine nor SignatureSignature,sets includingfrom DALC.

to sincepaymentshas made Riverside¶¶ 1, 5, 12; Ex.(Compl. Leichtman Deck
¶ 15)September (Compl.1999. RiversideH) operates dining pro-iDine a rewards

attempt Septemberdid not after to1999gram purchases fromdiningthat credits
iD-Signaturerecruit more accounts for orparticipating restaurants and cash-offers

(Fodrowski 162)Dep.ine. at Riversideawards, frequent miles, oth-back flier and
paidwas in fall for all ascommissions dueto registerer benefits members who their

(FodrowskiSeptember Dep.of 1999. atpartici-credit and usecards those cards at
162) Riverside never its con-terminated¶(Robitaille 2)pating restaurants. Aff.

Signature nor totracts with consentedagreementThe between Riverside and
alternation, transfer,amendment, ortheirSignature pur-was indisclosed the asset

¶ 17)assignment. (Compl.agreement Signa-chase between iDine and
1999,30,(the alleges that onRiverside June“Asset Agreement”),ture Purchase

Signature and iDine entered into a ser-specificallybut it from thewas omitted
agreement wherebyas anpurchaseasset “excluded contract.” vices collaboration
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$75,000.in ofages well excessa of contractualSignature portionsold its
40, 49, 54, 64, 69,28, 35, 44, 59,obligations agree- (Compl.lNunder therights and

Riverside; 77)Signature 73,ment andbetween
marketingagreed performtoSignature

III.for discountfunctions thepromotionaland
by iDine after itcreateddining program separately forSignature and iDine move

¶ 18; Leicht-(Compl.purchased DALC. summary to all claimsjudgment as
3)Deck, Kman Ex. at Riverside;by thus their mo-brought them

each,tions, response toand Riverside’sSig-Agreement,In Asset Purchasethe
Riv-separately despitebecontract will consideredterminate itsagreednature to

toprior closing respondto the date. to the motionserside’s decisionwith Riverside
¶(Robitaille Deck,15; Ex theyAff. Leichtman jointly.as if madewere

36) Additionally, Signature agreedH at
Signature’s SummaryforA. MotiondamagesiDineindemnifyto forexpressly
Judgmentlia-contracts andrelating to all excluded

bilities, including contract.the Riverside summarySignature judgmentmoves for
¶(Robitaille Deck,16;Aff. Leichtman Ex. contract, dilution,on Riverside’s breach of

55) 30, 1999, iDine andH at On June unjustand enrichment claims on the
pur-Signature executed a waiver of asset Agreement andground that the Member

Signatureagreement, whereinchase atAgreement were terminableRestaurant
anyresponsibility foragreed to assume will, no cause of action for dilutionthere is

contractors, includ-by independentclaims law,under a claimof contract Illinois and
Riverside,ing Signature’s failure tofor unjust not afor enrichment does lie when

(Robit-outstanding contracts.terminate relationshipcontract thegoverns between
¶ J)17; Deck, Ex.aille Aff. Leichtman parties.the

asset andpurchase, SignatureAfter the
1. Contract Claimseparate entities that con- BreachiDine remained of

the of atinued to exist without formation disputeIllinois controls the contractlaw
¶ 19)(Robitaille Aff.corporation.new Signature,between Riverside and because

continuity ownershipno of be-There is Agreement “thisthe Member states
SignatureiDine and and no continu-tween Agreement governed in all re­shall be

¶(Robitaille 20)ity Aff.operations.of inspects by and construed accordance
with the laws of the State of Illinois”

II. ¶(Leichtman 8), par­Deck Ex. D and the
juris­subject matterThis court has cite law as to con­ties’ briefs Illinois the

pursuant todiction over this action 28 Memo,(Pb’stract of at 15-­claims. Law
(2006), parties§ 1332 because theU.S.C. Memo, 10)22; Signature of Law at Such
citizenshipare diverse and the amountof “implied ... sufficient estab­consent is to

controversy jurisdictionalin exceeds the Tehran-Berkeleylish of law.” Civilchoice
a limit­minimum. Riverside is New York Tippetts-Abbett-­Eng’rs& Envtl. v.

liability principalwithcompanyed its (2d239,McCarthy-Stratton, F.2d 2428883)place (Complyof in New York.business Cir.1989).
Signature corporationis an Indiana with

thearguesRiverside Memberprincipal placeits of business in Illinois.
4) of andAgreement was indefinite durationcorpora­(ComplY iDine is a Delaware

Riverside; thus,only by Signa­in terminableprincipal placetion with its of business
5) Agreement byture the(Comply Riverside seeks dam- breached MemberFlorida.
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to terminate it. Thepurporting Jespersen,Member disfavored.” 295,183 Ill.2d at
Agreement Addendum states “the Agree- 306,233 Ill.Dec. 700 N.E.2d 1014. Similar

automaticallyment shall renewed for[sic ] to the in Corp,contract R.J.N. the Mem­
(3) year periods thirtythree unless within Agreementber did not anprovide objec­

(30) days prior particularto the end of a upontive event the occurrence of which
year providesthree term writ-[Riverside] the terminated;contract would be the

Signatureten notification to of the termi- AgreementMember remainwould in effect
of Agreementnation this as of ofthe end for longas as Riverside to providedecided

then yearthe current three term.” its Signature.services to
¶(Leichtman 1)DDecl. Ex. Addendum

Further, are likelycontracts moreaSuch contract is terminable at awill as
to be found terminable at will when thelaw,matter of Illinois it is ofbecause

givesduration clause partyone the oppor­indefinite duration and one cannot deter-
tunity terminate,to itbecause is “reason­with certaintymine when Riverside would
able for the court to conclude that if one ofagreement.terminate the
the parties could ainstitute termination-­law,Under Illinois a contract

event,triggering then contractthe shouldpossibilitythat offers the of du­perpetual
be atconsidered terminable will.” Yalebyration is will parties.terminable at both

Sales,Security, Ltd.,Inc. v. FreedmanJespersen MiningSee v. Minnesota and
6501,No. 51428,96 Civ. 1997 WL at *3Co., 290, 291,183Mfg. Ill.2d 233 Ill.Dec.

(N.D.Ill. 1997).Feb.3, “[T]here should be(1998).306, 700 N.E.2d 1014 This rule
an strongereven presumption againstonly ifapplies both the contract’s duration
[perpetual] incontracts the ease of corpo­theand manner in which the cancontract

entities,rations and other artificial sinceId.;terminated uncertain.be are See
the existence of such entities often is ofProd., Inc.,Corp. Connellyv.R.J.N. Food

duration,indefinite and not evenis limited660,655, 108,Ill.App.3d175 125 Ill.Dec.
by mortality.”the bounds of human Id. at(1st Dist.1988) (holding529 N.E.2d 1184
n. 6. AgreementBecause the Member is acontract terminable at will when the clause
contract between two artificial business en­agreementread “this will remain in effect

only empoweredtities and one isparty tolong Connellyfor as as serves Rich’s cus­
tomers,” terminate the contract at a timeimpossiblebecause it was to as­ that can­

plaintiff stop advance,certain when would decide to not be in agree­determined that
customers).serving po­defendant’s For a by parties.ment at bothis terminable will

tentially perpetual not ter­contract to be Despite Riverside’s arguments to the
will, triggerminable at the for termination itcontrary, is irrelevant whether either or

“objectivemust be an event” that has the both parties Agree­intended the Member
of making sufficiently“effect the contract indefinitelyment to last and to be termina­

660,indefinite duration.” Id. at Ill.­125 byonlyble Riverside. FirstSee Commod­
108, 1184;529 Jespersen,Dec. N.E.2d 183 Traders, Commodities,ity Inc. v. Heinold293, 306,atIll.2d 233 Ill.Dec. 700 N.E.2d

Inc., (N.D.Ill.1984)812,F.Supp.591 816(“An agreement1014 without a fixed dura­
(“In cognizablethe absence of a durationprovidestion but which that it is termina­
term, however, a contract will be termina­only uponforble cause or the occurrence

law,by operationble at will of orwhetherspecificof a event is in one sense of indefi­
intent.”).parties’ specificnot that thewasduration,nite but is nonetheless termina­

LakeRiverside’s reliance on Forestonly uponble the occurrence of speci­the
Academy,will.”). Further, Academy Languagev.fied event and not at American

law, (N.D.Ill.1991),“perpetualunder Illinois are F.Supp.contracts 77 610 for the7­
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.... the ruleagreementinto thisperpet­a enteredwitha contractthatproposition
aredurationclause is not of indefinitea renewal that contractstodueual duration

Lake followedmisplaced. longalso has beenis at willat will terminableterminable
case be­presentthe at 295-­from 183 Ill.2dJespersen,differsForest in Illinois.”

would re­contractForest 306,Lakecause the 700 N.E.2d 1014.96, Ill.Dec.233
affirmatively re­plaintiffonly if thenew that a clauseholdsCorp., whichR.J.N.

then sixwriting not lessit innewed until thewill endurestating the contract
expiration,contract’sthetopriormonths todecidesonly plaintiff,theplaintiff, and

theunderrenewalautomaticopposed toas of a setis not a contractstop performing
Forestand the LakeAgreement,Member courtduration, by an Illinoiswas decided

party toallowed eitherexpresslycontract Agree­the Memberyears beforeseven
if the other commit­the contractterminate 660,atIll.App.3d175signed.wasment

itdid not correctandmaterial breachted a 108, Fur­N.E.2d 1184.Ill.Dec. 529125
lack ofto thedays, in contrast30within auto­ther, containing thethe addendum

in the Memberprovisionany termination of lawand the choicerenewal clausematic
Lake Forestat 612. TheId.Agreement. attor­by Riverside’swas draftedprovision

to termi­allowing partyeitherprovision (Villano 22; Dep.Gallagheratney. Dep.not correctedbreach wasif a materialnate
counsel,10) Riverside, nohaveand itsatto have createddays can be read30within

knowing that the Memberfor notexcusecontractual durationsufficiently certaina
as aterminable at willAgreement waswas not terminablethat the contractsuch

law.matter of Illinoisat 616-17.matter of law. Id.as aat will
con­ RiversideAgreement, the contract betweenthe Member Because theUnder
limitautomatically with no atract renewed terminable at will asSignatureand is

onlysubject toof renewalsthe number law,on party couldmatter of Illinois either
anyforto terminatedecisionRiverside’s any oragreement for reasonterminate the

Further, Lake For­no reason.reason or committing a breach ofwithoutno reason
theyearsseven beforedecidedest was summary judgmentAccordingly,contract.

Jesper­inCourt decisionSupremeIllinois as to the breachgranted Signatureforis
sen, possibleofheld that a contractwhich uponclaim the Memberof contract based

ifat willduration is terminableperpetual fullySignature wasAgreement, because
circumstances underandthe duration the Memberrightswithin its to terminate

arecan terminatedthe contract bewhich Agreement.
295-96, Ill.­Ill.2d at 233indefinite. 183

argues thatAdditionally, Riverside306, To the extent700 N.E.2d 1014.Dec.
Agree­RestaurantSignature breached thea differentsuggestsForest standardLake

(1)ment, Agreementthe MemberJespersen, Jespersenin it is becausefrom the one
Agreementcontrols. should bethat and the Restaurant
single agreement,a andtogetherread asthat it wasargumentRiverside’s

therightno to terminateSignature hadof an automaticbydefrauded the inclusion
(2)Agreement, or the MemberMemberthat Riverside believedrenewal clause

addressingclause when subse­Agreementright to unilateral termi­granted it the
anto be consideredquent agreements arenation, though provisiona iseven such

to the terms of the Memberamendmentlaw, unavailing.iscontrary to Illinois
ambiguousasshould be viewedAgreementsophisti­arepartiesBoth to this contract

be read in Riv­ambiguitythat shouldandrepre­entities that werecated business
Memo,(PL’s of Law at 12-­favor.erside’scounsel, so this court “mustbysented

13)theypresume they knew the law when
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Second, ifpurposesIt is irrelevant for current even Riverside intends such a
Agreementthe Restaurant is an contract,whether claim to be on abased breach of

Agreementaddendum to the Member or a it confidentiality requiresfails. The clause
Ifseparate contract. the Restaurant only Signaturethat use its best efforts to

Agreement part Agree-is a of the Member prevent solicitingothers from those mem-
at byment then it is terminable will either bybers solicited purposeRiverside for the

Ifparty for the aforementioned reasons. inparticipatingof orDALC some other
Agreement separatethe Restaurant is a Here,Signature product. Signature did

contract it terminable at aremains will as anyonenot allow to solicit Riverside’s ac-
law, anymatter of it lacks dura-because purposecounts for the of selling Signa-a

provisions.tion or termination product;ture iDine Signature’ssolicited
AgreementBecause both the Member former DALC members for the purpose of

Agreementand the Restaurant were ter- offering product.them an iDine Such con-
by party, Signatureminable at will either in way proscribed byduct is no the Mem-

committed when itno breach terminated Agreement Signatureber and was under
30, 1999,agreements Septemberboth as of no obligation to use its best efforts to

performtoSignatureor when failed under prevent contactingiDine from its former
agreementsthe after their termination. bymembers who had been enrolled River-

side.
2. Dilution Claim

AgreementThe Restaurant did not re-
alleges SignatureRiverside that di­ quire Signaturethat use its best efforts to

Agreementluted the value of the Member prevent others soliciting participatingfrom
by violating the terms of the Member purposerestaurants for the offeringof an-
Agreement concerning the ofdisclosure Thus,company’s product.other breach of
confidential information. The term at is­

contract claims based Signature havingonreads, providessue “Once a[Riverside]
given the list of DALC restaurants solic-Signaturewritten list to of members or

fail;byited Riverside to iDine Sig-mustto whom willcustomers be of­[Riverside]
nature was under no obligation keepto thefering Signature’s products, including but
names of such restaurants confidential.[DALC], Signaturenot tolimited shall use

prevent any per­its best efforts to other ■Unjust3. Enrichment Claim
entity solicitingson or from such accounts

alleges SignatureRiverside thatpurpose offering Signature’sfor the of
unjustly enriched itself when it sold(Pl.’s Law, A,product.” Memo. Of Ex.
DALC, including a list of former members¶ 4) pre­The does notAddendum clause

restaurants,participatingand some ofvent Signature sellingfrom DALC to an­
Riverside,bywhich were solicited to iDinepartyother or restrict the transfer of in­

payingwithout Riverside additional com­formation to to enable it toiDine sell
pensation.product,iDine’s which is fromdistinct

any Signature product.1DALC or other analysis necessaryNo choice of law is to
weigh unjustthis non-contractual enrich-First, there is no Illinois state case that

claim, law,ment because both Illinois se-recognizes a cause of action for dilution of
contract, in pro-lected the contractual choice-of-lawprovidesand Riverside no case

vision, York,supporting position.law its and the law of New the forum

argue purchase.1. Riverside does not that iDine’s card asset
"Signature product"aconstituted after the
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additionalshould receiveinjury, that Riversideallegedof thethe situsstate- and
Signature endsplead­ in the eventcompensationforrequirementsimpose the same

competitor.in connec­ aby sellingclaim its assets tounjust enrichment DALCing an
claim. Seeof contract that Riverside isagreements specifya breachtion with The

Inc., Longv. Is­Clark-Fitzpatrick, a ofe.g., compensation percentageto receive as
382, 389,Co., 52170 N.Y.2dR.R.land ofthe credit cardscharged onamounts

(1987); Har­653, 190516 N.E.2dN.Y.S.2d res-participatingatmembers it solicited
Inc., Ill.2dHauling, 153E Etigan v. & a of mem-percentageas well astaurants

271, 165,497, 607 N.E.2d473, Ill.Dec.180 by it enrolled.paidfees membersbership
(“Because(1992) unjust isenrichment178 ¶ 5)(Leichtman D,Ex AddendumDecl.

contract, is awhere thereimpliedbased on compen-Additionally, Riverside was to be
governs the rela­whichspecific contract any Signaturerespect to newsated with

ofparties, the doctrinetionship of the (Leicht-to members.that it soldproducts
application”).nounjust hasenrichment ¶ 6)D,Ex Addendum No clauseman Deck

York to ana­will use New lawThe court for Riverside toprovidedin contractthe
Corp.,Curley v. AMRlyze the claim. See in endedcompensated the event DALCbe

Cir.1998)(2d5, 12F.3d153 company.to anotheror was sold
law, aNew York is“[i]tUnder Signature re-argues that wasRiverside

simpleprinciple that awell-established bybuy out Riverside’s contractquired to
ais not to be consideredbreach of contract value of the life of the con-pro-rating the

oflegal duty independent thetort unless a continuingto thetract as an alternative
.... Thishas been violatedcontract itself terms, buy-out requiredbecause such a is

from circumstanceslegal duty springmust Memo,(seeindustry Ph’s ofby custom.
to, constitutingand not ele­extraneous 15) However, originalat a draft of theLaw

of, the contract.” Clark-Fitz­ments buya outAgreementMember contained
389,Inc., 382 at 521patrick, 70 N.Y.2d partieswhich the removed fromprovision,
Further,653, 516 N.E.2d 190.N.Y.S.2d contract;their final thus Riverside was

of a valid and enforceableexistence“[t]he
tooptionaware of such an and decidedparticularagoverningwritten contract

reachingthe risk of a differentundertakeordinarilysubject precludesmatter recov­ Memo, ¶ 2)(Ph’s Law, Ex. Abargain. ofarisingin contract for events outery quasi
history at-Riverside cannot revise and388,subject matter.” Id. atof the same

tempt provisionto insert such a into the653, 190;521 516 N.E.2d see alsoN.Y.S.2d
contract; through litiga-it cannot achieveCo., 5 N.Y.3dGoldman v. Met. Ins.Life

throughittion that which did not achieve583,561, 572, 742N.Y.S.2d 841 N.E.2d807
Further, providesRiversidenegotiation.(2005) (no unjust enrichment claimvalid

inno evidence of a custom the relevantdisputed terms and conditionswhen the
by pro-aindustry buyingof out contractcontract).fall the Because the dis­within

life of the contract.rating the value of thesquarelyfalls within theputed conduct
Agreement and Res­ Accordingly, summary judgmentterms of the Member is

which the terms ofAgreement,taurant set Signature dismissing all claimsgranted for
compensation, no claim for un­Riverside’s brought against byit Riverside.

just lies.enrichment
Summary Judg-B. iDine’s Motion forAgreementMember nor theNeither the

menttheAgreement, governRestaurant which
summary judgmentforin iDine movescompensation relationshipterms of the

contract,Riverside, assumption of ratifica-Signature and states on thebetween
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contract, assets, did iDine a partyof di- Nor becomeconversiontion of
contract, throughparty agreements purchasethird beneficia- to those itslution of

unjust Generally,enrichment claimsry, Signature’sand of assets. a busi­
Riverside, becausebrought against byit merely purchasesness that the assets of

rela-no contractual or otheriDine has another business is not hable for the sell­
SignatureRiverside andtionship with obligations.and Schumacher v.er’s debts

Agreement andterminated the Member Co., 239,59 N.Y.2d 244-­Richards Shear
required byasAgreement,Restaurant 45, 437, 440, 451464 N.Y.S.2d N.E.2d 195

Agreement. Newthe Asset Purchase (1983); Albatrans,v.Cargo Partner AG
governs disputesYork law the between (S.D.N.Y.2002).Inc., 86,F.Supp.2d207 93

Riverside,and because neitheriDine exceptions generalThere are four to that
that the law of anotherparty alleges (1) purchaser expressly impli­rule: the or

fromstate controls and differs New (2)edly agrees to the obligations;assume
See, e.g., LeBoeuf,law. v.York Carroll mergerthere was a consolidation or of the

LLP,Lamb, Green & MacRae 392 (3)purchaser; purchaserseller and the is
(S.D.N.Y.2005).621,F.Supp.2d n. 21 (4)seller;a continuation of the or the

fraudulentlyintotransaction was entered
Contract,1. ConversionRatification of escape liability obligations.to for such

Assets, Contract,Dilution andof of Schumacher, 245,59 N.Y.2d at 464
BeneficiaryPartyThird Claims 437,N.Y.S.2d 451 N.E.2d 195.

correctly points out thatiDine
First, expresslyiDine did notrecognizingthere is no New York case law

impliedly agree agree­or to assume theindependent causes of action for ratifica­
purchased Signa­ments when it some ofof contractsubsequenttion and breach

undisputedIt thatture’s assets. is theis notprincipal-agent relationshipwhen a
Agreement explicitly ex­Asset Purchasecontract,involved, liabilitydilution of or to

agreements pur­the from the assetcludedbeneficiary.third-partyan unintended
and, a condition of the assetchase asprovides authority suggestno toRiverside

Signature to terminatepurchase, requiredthe existence or the elements of such al­
prior to theits contracts with Riversideaction, could courtleged causes of nor the

(Leichtman Ex Hclosing date. Decl. atany.find
36) In of Purchasea waiver the Asset

Assumption Subsequent2. and Breach Signature agreed to assumeAgreement,
Contract any by indepen­responsibility for claimsof

Signature’scontractors for failure todentiDine and Riverside had no con­
any outstandingterminate contracts.relationship,tractual and iDine at no time

(Leichtman J) agree­anDecl. Ex. Whentheassignedassumed or was either Mem­
purchaserthat aprovides specificallymentAgreement Agree­ber or the Restaurant

onlyliabilityto assume for certainispartyment. iDine was not a to either
claims, claim at issue is not withinand theagreement rights obligationsand had no or

is no as­category,an enumerated thereeither; agreementsunder thus those can­
liability. v.sumption of See SweatlandCitiCapitalnot iDine. DeLine v.bind See

245,243,.A.D.2d 5871309, Corp.,Park 18124Corp.,Commercial A.D.3d 807
(4th Further,(4th Dept.1992).247, N.Y.S.2d 54Dept.2005);N.Y.S.2d 248-49

purchase agreementan stateswhere assetPolymer Trading, S.A.R.L. v. CIC-Union
seller,Cie., 483, than the482, expressly that the ratherEuropeenne Et 225 A.D.2d

(1st forpurchaser, responsibleis to be certainDept.1996).640 N.Y.S.2d 32
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day as a businessliabilities, to this viableobligations to existsuchandobligations
245,Schumacher, atentity.to have been 59 N.Y.2dcannot be found Seeand liabilities

by pur- 437, (holdingtheimpliedly assumed 451 N.E.2d 195expressly or 464 N.Y.S.2d
Co.,v. Elec. ToolHeights exception appliesU.S.chaser. See that “mere continuation”
(2nd370,369, 653525 N.Y.S.2d138 A.D.2d survives theonly corporationone“where

Dept.1988). transaction; corporationpredecessorthe
extinguished”).must beSecond, no consoli­there was

Fourth,Signature. AgreementAsset Purchasemerger of iDine and thedation or
they fraudulently.remained Apurchase,asset intoAfter the was not entered

entities; no new en­and distinct if anseparate not fraudulent it is bothtransaction is
¶ 19)(Robitaille AnAff.tity was formed. in faith.goodvalue and madeexchange for

atransaction can becomepurchaseasset Corp.,v. Ambassador FactorsSee Shamis
ifmerger, partieseven the do“de facto” (S.D.N.Y.1999).879,F.Supp.2d 89834

(1)merger, if there isnot effect a formal allegenot that iDine’s assetRiverside does
(2) ofcontinuity ownership;of cessation inadequatemade for consid-purchase was

ordinary operations and the dis­business or in bad faith.eration
selling corporationof the as soonsolution summary judgment isAccordingly,(3)transaction; as­possibleas after the

Signature dismissing the as-granted for
sumption by buyerthe of the liabilities

contract claim.sumption ofordinarily necessary uninterruptedfor the
business;of the seller’s andcontinuation 3. Conversion Claim

(4) continuity management, personnel,of
claim isRiverside’s conversionlocation, assets, generalandphysical busi­

recastingmore than a of its con­nothingCityNew York Asbestosoperation.ness
claims, and therefore is with­tract-basedCo.,Litig. v. A.W. Chesterton 15 A.D.3d
See, Serv.,e.g., Richbellout merit. Info.(1st256, 484,254, Dept.789 N.Y.S.2d 486

Partners, L.P.,Jupiterv. 309 A.D.2dInc.2005). Continuity ownership,of which is
(1st306,288, Dept.2003)765 N.Y.S.2d 575finding of a de factoessential to the

claim in an action in­(finding conversionmerger, exists “where shareholders of the
alleged jointbreach of a ven­volving thedirect orpredecessor corporation become

and, thus,duplicative with­agreementtureof the successor cor­indirect shareholders
out merit conversion is not “abecauseid., toporation,” partiessuch that the the

form awrong qualitatively different meretogethertransaction “become owners of
contract”);breach of Peters Wood­formerly belonged Cargowhat to each.” Griffin

ward, WCSC, Inc., 883,Albatrans, Inc., Inc. v. 88 A.D.2dPartner v. 352 F.3dAG
(1st (an(2d Cir.2003) 599,41, (applying Dept.1982)42 New York 452 N.Y.S.2d 600

law). buy Signature’siDine did not assets action for conversion cannot be maintained
stock; continuityfor thus there was no of damages merely being sought“where are

Further, notownership. Signature did contract”); SBU,for breach of Calcutti v.
purchaseoperatingcease after the asset (S.D.N.Y.­Inc., 517,F.Supp.2d223 523

continuity manage­and there no ofwas 2002) that(holding plaintiff must show acts
no deoperations.ment or There was wrong, opposedor as towere unlawful

iDine suchmerger Signaturefacto of and rights, tomere violations of contractual
for thethat iDine could be held liable claim).maintain a conversion The dam­

obligations Signature.debts and of conversion areages Riverside seeks for
Third, those it seeks on its contract-­the same asiDine is not a mere continuation

claim, argumentsit nocontinues based and makesSignature, Signatureof because
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from those made in its claims thatdistinct
DURANTE, Petitioner,Edward A.iDine ratified or assumed and then subse-

quently Agreementbreached the Member v.
(SeeAgreement. Compl.and Restaurant

America,UNITED ofSTATES¶¶ 55-64) Further, Riverside offers no evi-
Respondent.legal duty independentdence of a of the

No. 04 CIV.7857.allegescontract claims it and no case law
support allegations.to its Court,United States District

NewS.D. York.
Unjust4. Enrichment Claim

7,April 2006.unjustRiverside’s enrichment
againstclaim iDine also fails. To state a

enrichment,unjustclaim for Riverside
“allegemust that conferred a[Riverside]

uponbenefit and that will[iDine] [iDine]
adequatelyobtain such benefit without

compensating plaintiff therefor.” Naka­
387, 390,Fujii,mura v. 253 A.D.2d 677

(1st Dept.1998).N.Y.S.2d 113 Riverside
iDine,conferred no onbenefit because Riv­

noperformederside services for iDine.
(Villano 113)Dep. at It undisputedis that

paidRiverside in full through Septem­was
30, 1999,ber datethe when its contract

(Fodrow­Signaturewith was terminated.
162)96-98, above,Dep.ski at As discussed

anyRiverside was not owed further com­
pensation as a result of transactions un­

bydertaken it Signa­members secured for
ture once DALC ended. It cannot claim
iDine was enriched at expenseits when

members,iDine asked former DALC
Signature,whose names it received from

to sign diningcontracts for iDine’s card
program.

* * * * * *

above,For the reasons set forth defen-
summary judgmentdants’ motions for are

granted, complaintand the is dismissed.

SO ORDERED.


