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Goldstein, andGoldstein, grantFau- four of Defendants’ motionswillEdward W.
Houston, TX, moot.remainingHenri O. terminate the two asPrebeg,cett and
Kochanowski, R.Harmon, LisaAndrew

Schwartz, P.C.,Mikalonis, Sommers
I. BACKGROUND

Southfield, MI, Prebeg,Matthew J.M.
TX,Houston, beganaction now-Defen-ClearmanPrebeg LLP, for This when

(“Defendants”)1dants/Counter-PlaintiffsPlaintiff/Counter-Defendant.
againstfiled suit Plaintiff/Counter-Defen-Hutchins, Kenyon,&KenyonR.John

(“Plaintiff’) declaratoryaseekingdantFindley, M.E. David Schnorren-Clyde
pat-thejudgment invalidityof of certain& Mor-Songer,Michael J. Crowellberg,

filed, plead-Counterclaims were theents.LLC, DC,Washington, Cos-Williaming,
amended, wereings partieswere and thenowski, Jr., Delphi LegalCorporation

by Delphithe court. DefendantrealignedFrank, Harón,Staff, Sidney Frank,L.
and a Passivemanufactures distributesMoustakas, Harness, Dickey,George D.

(“PODS”)Occupant SystemDetectionMI, Herman, KenyonKent &Troy, P.
purpose regu-toproduct, the of which isLLP, York, NY,New Frank A.Kenyon

cir-airbag deploymentlate under certainTuttle,Lorelli,MarcAngileri, Robert C.J.
incumstances. The other Defendants thisKushman, Southfield, MI, PaulBrooks

Originalaction are Manufac-EquipmentSteadman, Ellis,& Chi-Richard Kirkland
(“OEMs”) im-andpurchasedturers whoIL, Defendants/Counter-plain-forcago,

the PODS in the vehiclesplemented devicetiffs.
alleg-manufacture Plaintiffthey and sell.

productionthe of thees that and use
AND GRANTINGOPINION ORDER infringesdevicePODS without its consent

FOUR OF DEFENDANTS’ MO- patents-in-suit,the four and seeks dam-
FORTIONS SUMMARY JUDG- aages. Defendants ask the court for de-
ANDMENT TERMINATING AS claratory judgment patentsthat the are

DEFENDANTS’MOOT TWO OF anticipated.invalid as
MOTIONS

held a hearingThe court Markman and
CLELAND,H. DistrictROBERT subsequently Sep-claims onconstrued the

Judge. 11, 2009. amendedtember Two additional
followed,complaints settlingBefore the court are six motions for Plaintiffwith

summary judgment relating litigating pat-to four issued on the four above-named
Plaintiff,assigned describingpatents, to ents-in-suit. The was consolidatedcase

automotive Pat-technologies:various U.S. with Case No. 10-10647. Defendants filed
6,833,516 (“'516 Patent”), 7,243,- summary inent Nos. their six motionsjudgment

(“'945 (“'029Patent”), 7,407,029 2010,JulyPat- anearly945 and the court issued
(“'080 Patent”).ent”), 6,484,080 20,schedulingThe Julyand amended order on

briefed, 2010,the afully setting briefingmotions have been and schedule for re-
6,Januaryoral argument sponses replies summary judg-court heard on and to the

reasons,2011. For the the courtfollowing ment motions.

order, judgment,1. As used in this "Defendants” refers and not all Defendants who have
generically DelphiHolding Corporation,to those who haveDefendants so moved—DPH

L.L.C.,summary judgment Systems,moved for on a motion. Automotive and Nissan
America,adopted simplicity, joinedutilization is as each mo-This for North Inc.—have in

summarynot all Defendants have moved for tion.
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put enoughII. movant must forthSTANDARD evidence to
genuineshow that there exists a issue toFederal Rule of Civil ProcedureUnder

Plant,at trial. 212be decided F.3d at 93456, summary judgment properis when
Anderson, 256,477(citing U.S. at 106dispute anyas togenuine“there is no

2505).S.Ct.material fact and the movant is entitled to
The existence of a factualjudgment disputeas a matter of law.” Fed. alone

not, however,56(a). does defeat adeciding properly sup­“In a motion forR.Civ.P.
ported summarymotion for judgment—the courtsummary judgment, must view
the factualdisputed issue must bein materi­lightthe evidence the most favorable to

Anderson, 252,al. 477See U.S. at 106allnon-moving party, drawingthe reason-
(“The judge’s inquiry, therefore,S.Ct. 2505party’sable inferences in that favor.” Sa-

unavoidably ju­asks whetherStates, reasonable493,gan v. 342 F.3d 497United
byrors find a(6th Cir.2003). preponderancecould of themovingthe party“Where

plaintiffevidence that the is entitled to ashowinghas carried its of that theburden
verdict—“whether there is upon[evidence]depositions, topleadings, answers inter-

jurywhich a can properly proceed to find arogatories, admissions and affidavits in the
it,verdict party producingfor the uponrecord, favorably to theconstrued nonmov-

” (al­proofwhom the onus of is imposed.’aing party, genuinedo not raise issue of
emphasis original)teration and in (quotingtrial, entry summarymaterial fact for of

Schuylkill and Dauphin Improvement Co.judgment appropriate.”2is v.Gutierrez
Munson, 442, 448, 442,v. 81 U.S. 14 Wall.(6th Cir.1987)1534,Lynch, F.2d 1536826

(1871))).20 L.Ed. 867 A fact is “material”Catrett,(citing v. 477Corp.Celotex U.S.
purposes summary judgmentfor of the(1986)).317, 2548,106 S.Ct. 91 L.Ed.2d 265

inquiry proofwhen of that fact would es­weighThe court does not the evidence
tablish or refute an essential element ofmatter,to determine the truth of the but

claim a bythe or defense advanced eitherrather, pro­to determine if the evidence
Co.,party. Kendall v. Hoover 751 F.2dgenuineduced creates a issue for trial.

(6th Cir.1984).171, 174Sagan, (citing342 F.3d at 497 v.Anderson
Inc., 242, 249,Liberty Lobby, 477 U.S. 106 A patent presumedis valid under

(1986)).2505, “Consequently,§S.Ct. 91 L.Ed.2d 202 The 35 U.S.C. 282. ‘a mov­
moving party must first show the ing party seeking patentabsence to invalidate a at

genuine summary judgmentof a issue of material fact. Plant must submit such
(6thInt'l, Inc., 929,212 convincing invalidityv. Morton F.3d 934 clear and evidence of

Cir.2000) Celotex, 323,(citing jury477 U.S. at that noso reasonable could find oth­
”2548). then Sys.,106 S.Ct. The burden shifts to erwise.’ Chrimar Inc. v. Cisco

Inc., 476,nonmoving party,the who “must do Sys., F.Supp.2dmore 318 491
(E.D.Mich.2004)than simply (quoting Lillyshow that there is some meta­ Eli & Co. v.

(Fed.Cir.Labs., 955,physical doubt as to the material facts.” Barr 251 F.3d 962
2001)); Marine,Matsushita Elec. Indus. Co. v. Zenith Ra­ see also Beckson Inc. v.

Inc., (Fed.Cir.574, 586, NFM, 718,Corp., 475 725dio U.S. 106 S.Ct. 292 F.3d
(1986). 2002)1348, (holding party89 L.Ed.2d 538 The non- that a toseeking es-

1, appears stylistic2. Rule was amended rather56 effective December tion to be than sub-
Among changes, stantive,2010. other the Rule modi- accordinglyand the Sixth Circuit’s

"genuinefied the standard from one of issue precedent the old formulationunder remains
any “genuineas to material fact” to one of binding.

dispute any material fact.” distinc-as to This
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omitted).(citation “means pro-Thisas invalid must Id.claimsparticulartablish
toargumentevidence andducing sufficientvalidity in 35ofpresumptionovercome the
at[patentthat an ancestor to theshowconvincing evi-by§ clear and282U.S.C.

issue], to thefiling prior [al-with a datedence).3 However, per-burden of“[t]he
date, a writtenleged prior containsart]presumptionthe of va-bycreatedsuasion

supportsthat all the limitationsdescriptioneasilyissued is morelidity patentof the as
Id. “Un-beingof ... the claim asserted.”is introduced of moremet when evidence

anticipated§ a claim isder 35 U.S.C. 102bythan that consideredprior artpertinent
eithereveryif each and limitation is foundofduring prosecutionExaminerthe Patent
priorininherently singleor aexpresslyMfg.patent application.”the Standard

Pharms.,Kingart Inc. v. Eonreference.”(Cl.Ct.States, 1,25 Cl.Ct. 50Co. v. United
(Fed.Cir.Labs, Inc., 1267, 1274616 F.3d1991) (citing Removal Co. v. UnitedSolder
omitted).2010) (internal quotation marksComm’n,Int’l Trade 65 C.C.P.A.States

(1978)).120, 628,F.2d 633582 invalidityIn to establish onorder
mustgrounds,obviousness Defendants

Finally, quite different bur­“[a] that “the differences between theshow
goingthat forward with evi­den is of subject andsought patentedmatter to be

referred to as the bur­dence—sometimes subjectart are such that thepriorthe
production shiftingof burden theden —a matter as a whole would have been obvious

independsallocation of which on where the invention was made to aat the time
processthe of trial the arises.”issue in art toperson having ordinary skill the

Videotek, Inc.,Licensing Corp.Tech. v. subject pertains.”said matter Seewhich
(Fed.Cir.2008).1316, 1327 First545 F.3d 103(a).§35 U.S.C.

invalidity the bur­party allegingthe has 103(a)§Obviousness under 35 U.S.C. is
of an­goingden of forward with evidence ultimately legal question,a based on un­

art, patent-­then theticipating prior and derlying factual determinations. See
goingof forwardholder has the burden Richardson-Vicks, Co.,UpjohnInc. v.

with evidence (Fed.Cir.1997).1476, 1479122 F.3d The
priorthat it is not art because the as- underpinning thefactual determinations

serted claim is entitled to the benefit of legal conclusion of obviousness include
1) art,filing prior alleged priora date to the priorand content of thescopethe
2) 3)art,requires party]art. This to show not inordinary[a the level of theskill

only applica-the existence of the earlier the claimed in­the differences between
4)tion, art,why descriptionthe written in and evi­priorbut vention and the

factors,application supports secondarythe earlier the of also knowndence
objective indicia of non-obviousness.claim. as

Supreme recently granted peti­ fringer's] invalidity proved by3. The Court a defense must be
evidence.”).convincing peti-presents Thetion for writ of certiorari which the clear and

question argues preponder-aof whether the "clear and convinc­ tioner in that case for
ing” properly applied proofin ance of where the examiner didstandard is determin­ burden
ing invalidity pre­ prior during prosecution.§as a result of the 282 not consider the art

Certiorari, i4i,sumption. P'ship Corp., Writ of 2010 WLi4i Ltd. v. Petition forMicrosoft
3413088, (No. 10-290).(Fed.Cir.2010), granted,­F.3d 831 cert. at *8 Because the598

-, 647, grantwill the motions for sum-U.S. 131 S.Ct. 178 L.Ed.2d 476 court here
Certiorari, i4i,(2010); mary judgment stringentPetition Writ of under the moresee for

standard,(No. 10-290) convincing(presenting and the outcome2010 WL 3413088 clear
ap­ expected impactquestionthe the court of of i4i is not to the court’s"[w]hetherof

peals holding alleged analysis in this[theerred in that in- case.
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Co., 1,v. John Deere 383 U.S. ultimate factfinder an abidingGraham conviction
17-18, 684,S.Ct. 15 L.Ed.2d 545 that the truth of its factual86 contentions are

”(1966). ‘highly probable.’ Colorado v. New Mex-
ico, 310, 316, 2433,467 104U.S. S.Ct. 81Labs., Ltd.,Reddy’sCo. v. Dr. 533Eisai

(1984).L.Ed.2d 247(Fed.Cir.2008);1353, 1356 see alsoF.3d
Mfg., Imps.Inc. v. SGSPara-Ordnance SupremeThe Court clarified the law of

(Fed.Cir.Int’l, Inc., 1085,73 F.3d 1088 obviousness in KSR Int’l v.Co. Teleflex
1995) (“The ultimate determination of obvi­ Inc., 398, 1727,550 127U.S. S.Ct. 167

law,questionis a of which we (2007).ousness KSR,In SupremeL.Ed.2d 705 the
novo.”). scope“The and contentreview de rejected rigid applicationCourt a of the

art, between thepriorof the differences “teaching, suggestion, or motivation”
invention,art and the claimed theprior (“TSM”) KSR, 418-19,test. 550 U.S. at
art,ordinary objec­skill in the andlevel of 127 S.Ct. 1727. The explained:Court

secondaryoftive evidence considerations analysis“The obviousness cannot be con-
are fact determinations.”patentabilityof byfined a formalistic conception of the

Para-Ordnance, at Addi­73 F.3d 1088. teaching, suggestion,words and motiva-
“[wjhat arttionally, priorthe teaches and tion, byor overemphasis impor-on the

fromawaywhether it teaches toward or publishedtance of explicitarticles and the
the claimed invention also is a determina­ 419,patents.”content of issued Id. at 127
tion of fact.” Id. It is the movant’s burden S.Ct. 1727. The Federal Circuit has since

invalidity byprove convincingto clear and elaborated:
Eisai, (citingevidence. 533 F.3d at 1356 rigid requirement[A] of reliance on

Knitting Corp.Monarch Mach. v. Sulzer artprior patentwritten or references
(Fed.Cir.GmbH, 877,Morat 139 F.3d 881 would, noted,Supremeas the Court un-

1998)). SupremeAs in“[t]he Court stated duly knowledgeconfine the use of the
Anderson, ruling... ‘in on a motion for creativity graspand within the of an
summary judgment, judgethe must view [KSR,ordinarily skilled artisan. 127

presented prismthe throughevidence the at 1742.S.Ct.]”evidentiaryof the burden.’substantive however,explained,As this court has
Biochem, Inc.,Enzo Inc. v. 424Gen-Probe primarya flexible TSM test remains the
1276, (Fed.Cir.2005) (quotingF.3d 1284 guarantor against non-statutorya hind­

2505).Anderson, 254,477 U.S. at 106 S.Ct. sight analysis such as occurred in this
Tech., Inc.,grant summary judg­ Translogic“The of Incase. re 504

(Fed.Cir.2007) (“[A]s1249, 1257invalidityment of for obviousness must be F.3d the
by Supreme suggests, ap­done on a claim claim Knoll a flexiblebasis.” Court

Inc.,Pharm. v. theproach preventsCo. Teva Pharms. to TSM test hind­USA
(Fed.Cir.2004)1381, (citing sight367 F.3d 1384 and focuses on evidence before the

Prods., invention.”).Containment, test,Dayco Inc. v. Total time of The TSM
(Fed.Cir.2003)).Inc., 1358, flexibly merely theapplied,329 F.3d 1371 assures that

infringer prove by proceeds“The accused must obviousness test on the basis of
(aconvincing teachings, suggestionsclear and evidence that each tell­evidence—

(anterm),challenged reasonably inglyclaim that is cannot broad or motivations
term)(citing equallybe held to be non-obvious.” Id. broad arise before—that

Knitting Corp.,Monarch Mach. 139 F.3d the time of invention as the statute re­
881). convincing quires. requires,at and evidence As KSR those teach­Clear

ings, suggestions,when the movant in the or motivations need“placets]exists



478

heavily on the Wat­Plaintiff reliesreferences butalways be writtennot
knowledge responsesthe andmay throughoutfound within itsbe son Declaration

ordinarily artisans.creativity of skilled summary judgment nowto the motions for
an ex­before the court. WhilependingPharm., MylanInc. v.Ortho-McNeil

court(Fed. may be of use to a1358, pert’s declarationLabs., Inc., F.3d 1364-65520
Cir.2008). genuinethere is adecidingin whether

fact, aof material such declarationdispute
III. DISCUSSION creating anecessarily capable ofis not

separatesixDefendants have submitted thereby defeating agenuine dispute and
summary judgment regardingformotions summary judgment its own.motion for on

patentsTwo arepatents-in-suit.the four byofferedconclusory“Broad statements
each, and theobjects of two motionsthe and are notexperts... are not evidence

mo-remaining patents singlehave atwo genuinea issue ofsufficient to establish
attacking respectivetheir claims.4tion Corp.fact.” v.material Telemac Cellular

summarymoved forDefendants have Telecom, Inc., 1316,247 1329Topp F.3d
ofjudgment anticipationon the basis of (Fed.Cir.2001) Collins,Arthur A.(citingPatents,'516, '029, '945, and '080 andthe Ltd., 1042,Telecom,N. 216 F.3dInc. v.the basis of obviousness of the '945on

(Fed.Cir.2000));1046 accord Sitrick v.TheyPatent. have also moved for sum-
Dreamworks, LLC, 993, 1001516 F.3dofmary judgment on two claims the '080

Cir.2008)(Fed. (“Conclusory expert asser­estoppel.of collateralPatent on the basis
materialtions cannot raise triable issues of

PatentA. '516
KSR,summary judgment.”);fact seeon

The court finds the '516 Patent 425-26, (findingat 127 1727550 U.S. S.Ct.
by Patent No.anticipatedinvalid as U.S. to create aexpert declaration insufficient

(“Blackburn '243”),5,232,243 as there is no challenged pat­ofdispute over obviousness
dispute anyas to material fact.genuine reversingin Federal vacationent Circuit’s

Therefore, parties’it not theneed consider grant summary judgment byof theof
(“RolandDE 02arguments over 38 159 court). Thus, in evaluatingdistrict the'159”). AugustonBlackburn '243 issued

summary judgment, the courtmotions for102(b)3, 1993, §and therefore constitutes
underlyingthe facts arelooks to whetherPatent, partiesart to the '516 which the

genuine dispute,in not to whether Plain­only,agree, purposefor the of this motion
art cre­expert’s reading priortiffs of the7,a ofpriorityclaims date June 1995.

dispute.aates
agreed litigate represen-Plaintiff has to

14, 15,tative claims and 18 of the '516 1. Claim II
argue that Black-Patent.5 Defendants

14 provides:Claimevery limita-burn '243 teaches each and
controlling deployableA method for ation of Plaintiff re-those three claims.
vehicle,component comprisingin a thelargelytosponds arguments,these

measuringof: at least one mor-stepsWatson,through the declaration of Dr. Hal
(“Watson occupant;characteristic of anphologicalDeclaration”), supplementedJr.

aobtaining positiona current of at leastby depositionto of Dr.references the
(“Breed occupantthe isDeposition”). partDavid S. Breed of a seat on which

patent representative claim in-4. Because the court resolves each on 5. The court held 19
motion, §singlethe a is valid as indefinite under 35 U.S.C. 112.basis of this discussion

(Dkt. 39.)organized by patent byrather than motion. # 41 at
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1)response:insituated; controlling component argumentsthe two the refer-and
weightmeasured mor- ence “does not disclose how theon the at least onebased

occupant operating, merelyof the sensor is but discloses acharacteristicphological
seat,of the theposition weight,current sensor” that detects and thereforeand the

2)com-controlling componentthestep non-enabling;of is and the reference “fails
deploy-step suppressingthe ofprising inherentlyto disclose the measurement of

(Dkt.atcomponent based on thement of the morphologicala characteristic.”
¶ 11-12.)char-morphological 10;one measuredleast # Dkt. # at125 see 118

and the cur-occupantacteristic of the argumentPlaintiffs enablement is una-
of the seat.positionrent clearlyvailing, because Blackburn '243

order, the court construedIn its Markman teaches this measurement element. The
apositiona current of at least“obtaining not require measuring'516 limitation does
isoccupanta on which thepart of seat manner,weight in a itcertain nor does

positioncurrent“detectingas thesituated” require precisea method of Itcalculation.
which thepartof at a of the seat onleast simply requires “measuring any measura-

respect to a ref-occupant is situated with property,”ble which teach-Blackburn '243
words, detectingposition.erence In other es, simple conceptand this not re-does

the seat is.”how far forward or backward quire great levels of detail to enable one of
(Dkt. 35.) parties# 41 at The have ordinary skill in the art to understand how

“measuringto construe: at leastagreed to make and use the claimed invention.
characteristic of an oc-morphologicalone personSuch a would understand how to

any measurablecupant” “measuringas Similarly, in-weight.measure Plaintiffs
occupant height,an such asproperty of argument unpersua-herent disclosure is

weight, leg length,or arm or head diame- (Dkt.A “simple concept,”sive. switch
ter”; having ordinaryits“controlling” as ¶ 10), any# 125 capable “measuringis of

deploymentand ofmeaning; “suppressing property,”measurable which is all that is
componentthe on the at least onebased required by parties’ agreed uponthe con-

morphologicalmeasured characteristic of struction. Plaintiff does not thatdispute
position ofoccupantthe and the current sensor,weight'243 aBlackburn discloses

deployment of“suppressingthe seat” as only requirethat it “does not the measure-
component in a manner that is deter-the morphologicalment of a characteristic as

(1)by following:mined at least the the at (Id.)by As therequired this element.”
morphologicalleast one measured charac- requiredoes notagreed upon construction

(2)occupant;teristic of the and the cur- measurement,any sophisticated form of
(Dkt.positionrent the # 92 Ex.of seat.” a characteris-simplybut measurement of

30.)8 at ... Blackburn '243weight,”tic “such as
element, itanticipates this because teachesonlyThe court will address those ele-

weight weight.a to measuresensordispute.ments of the claim in
com-“suppressing deploymentb. the“measuring any propertya. measurable of

that is deter-ponent in a mannerheight, weight,occupantan such asof
(1)by following:at least theminedleg length,or arm or head diameter”

morphologi-the at least one measuredargueDefendants Blackburn '243’s
occupant;characteristic thecal ofandteaching ‘occupant positionof “an

(2) positionthe current theand ofweight weight’sensor 260’that detects ‘the
seat”object anticipatesinof an a vehicle seat”

that thisargueDefendants nextconstruction.parties’ agreed uponthe See
by Black-taughtelement issuppressingBlackburn '243 at 9:47-49. Plaintiff has
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element,position weight,seat and thisdeploy-“that on‘[t]he'243’s disclosureburn
too, by reference.anticipatedin is theairbag is controlled re-ment of the

of theweight positionto the andsponse no of materialgenuineThere is issue
”occupant’ and fact that Blackburn '243 teaches each and

...250 monitors thethat a “controller 14.every element of claim Defendants
272, the incline ofpositionseat sensor convincing evi-byhave shown clear and

270, andback from the sensor anticipat-the seat that the claim invaliddence is as
output signals... from sensors 260the ed.

occupant position weightand sen-[the 152. Claim
madeand 266. A determination issor] disputes argumentPlaintiff Defendants’

is at a loca-occupantas to whether the onlyanticipatedthat claim 15 is insofar as
airbag assemblyto the fortion relative depends Accordingly,it on claim 14. for

airbag providethe would not ef-which above,the reasons stated claim 15 is also
inprotectionfective a crash condition. anticipated.invalid as

occupantit that an isIf is determined
3. Claim 18

sitting protectionat this ineffective loca-
argue thatDefendants Blackburn '243tion, airbag deployed uponthe is not a

anticipates dependentthis claim because itvehicle crash condition.”
sensor,weightteaches a as is discussed(Dkt. (alteration origi-# Ex. at 2 in92 10

respondsabove. Plaintiff that the refer-nal) 12:18-30).)at(quoting Blackburn '243
ence makes no such disclosure for thePlaintiff that “the referencecontends

insame reasons described above connec-suppression deploymentof basedteaches
tion with claim 14. Because Blackburnonly presenceon the or absence of an

a weight'243 does indeed disclose sensoroccupant occupantand whether the is ani-
weight occupant,that measures the of theanalysisif thatmate or inanimate” and

everyit teaches each and element of the“onlyin deployment,results then does the
claim, therebyiswhich rendered invalid asusing weightreference disclose and seat
anticipated.to determine the manner inposition which

anticipatesBlackburn '243 representa-(Dkt.airbag employed.”the is to be
14, 15, Accordingly,tive claims and 18.removed).)(emphasis# 118 at 12

summary judg-Defendants are entitled toanalysis unconvincing.Plaintiffs is The
grantment. The court will Defendants’atrequires suppressionelement based on

Summary Judgment“Motion for of Inval-a morphologicalleast characteristic —in
idity of the '516 Patent.”weight position.this case the seat—and

B. '945 PatentPlaintiff in essence contends that since the
two-stepreference has a forprocess grantthis The court will Defendants’

decision, itsuppression summary judgment invaliditydoes not teach the motion for of
element, thougheven Plaintiff concedes on the basis that the '945 Patent is invalid

103,“weight position” §that and seat are used as obvious under 35 U.S.C. and
in“to determine the manner which the therefore need not consider Defendants’

airbag employed”to once the deploy- summary judgmentis be motion for on the basis
(Id.)ment decision made. But the anticipation. Similarly,is ele- of as the court

ment in claim 14 does not litigatedrestrict itself to finds the claims of the '945 Patent
art,one-step process deploymenta for and in priorobvious view of the it declines

suppression parties’ arguments regard­decisions. Because Blackburn to address the
suppressing airbag ing estopped'243 teaches the based whether Plaintiff is from de-
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regulatingsensorsnon-obvious due case with bladder-basedfending the '945 Patent as
patent.the ahistory airbags. swapof It was not obvious toprosecutionto the

weight simplefor abladder-based sensorordinarythat “one ofparties agreeThe
sensor,pressure nothingand there was inpatentart which the '945skill in the to

that suggested doingthe art at the timeengineerbe an automotivepertains would
adds, alia, that: Defen-so. Plaintiff interdegree inundergraduateanhaving at least

cannot, law, adants as a matter of meetelectrical,mechanical, computer engi-or
heightened proofburden of where theyears experi-a few ofneering, and at least

Patent and Trademark Of-United Statessafety sys-working automobileence with
(“PTO”) priorfice considered the art ad-for use withdesignedsensorstems or

theanticipatory;vanced as Command10.)(Dkt. # 106 at 17 n.automobiles.”
art;System prior looking2000 is not andadopt this mean-The court will therefore

“secondaryto considerations of non-obvi-analysis.conductingin the obviousnessing
ousness,” alleged infringingthe device wasessence,contention, in isDefendants’

success,”a “wild the '945 Patent’s inven-cate-taught generalthat art twopriorthe
“long-felttion a but unresolvedsolvedat the time Plaintiffgories of invention

need,” problem,others could not solve theapplication that would become thefiled the
unexpectedand the invention “exhibitedsignalsthatpressure'945 Patent: a sensor

(Dkt. 24-30.)7-9,results.” # at123airbag deployment,that controlsa module
The court is mindful that resolution ofcapablea sensor ofand bladder-based

adjust prong requiresof a each a factual de-sending signal componentsa to Graham
termination,They finds there is nooccupancy. genuineon seat butvehicle based

anyto ofargue disputethat the '945 Patent’s claims are of material fact as the
simply substituting prongs.toward the blad-drawn

sensor, reg-was known toder-based which Scope1. and the Prior ArtContent of
components, pressureulate vehicle for the

In afterinquiry,the obviousness bestow-
sensor, signalsto towhich was known send

ing general uponsome characteristics the
words,In De-regulate airbag.an other ordinary inputative person having skill the

prior taughtthat the art aarguefendants art, scopethe ofthe court must determine
spe-aregulateclass of sensors that could exception of thepriorthe art. With the

component, specificcific and a sensor that
System, parties2000 theCOMMAND

ofregulate components.could a class by Defen-agree that the references cited
say, merelypatent, theyPlaintiffs selects art,priorconstitute art. The asdants

(bladder-based) and thespecificthe sensor noted, categories, pro-whichfalls into two
restraint de-specific component (occupant

for the discussionvide a useful framework
vice, airbag).in anparticular,and

scope.of the art’s
of thesaysPlaintiff that the combination airbagsSensor-regulateda.

obvious,airbag notbladder and the was
priorassert four art refer-Defendantsmaythat itand Plaintiff reminds the court

sensor-regu-disclosing pressureences asrely hindsighton the of whennot benefit
5,071,160Nos.airbags:lated U.S. Patentof an invention.judging the obviousness

(“White '583”),'160”), 5,074,583 (“FujitaGutenberg’s printing press, Galileo’s tele-
(“Steffens '378”), 5,670,8535,413,378 andmayrocket seemscope, and Goddard’s

(“Bauer '853”).today, at theordinary and obvious but
aregulating re-achievements were White '160 teachestime of invention these

device, using atoo, airbag,such as ansays,Plaintiff is the straintanything but. So
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2000regardinga control module and ments the COMMANDsystem that includes
in System.located the ve-pressure“a transducer”

pressureThe sensoroccupant’shicle seat.
pres-Lobe '092 teaches a bladder-based

a mo-signalsend a toand other sensors
in a Lobesure sensor the seat of vehicle.

airbag deploy-that in turn controlsdule
aTakagi'092 at 2. '943 discloses bladder-

Fujitaat 4:26-6:10.ment. '160White
sensor, cushion,inbased located the seatpressure sensors insimilarly'583 discloses

signals processor adjustthat a to theconnectedthe seat cushion that arevehicle
height of the seat and of the headrest.regulates airbag.a unit that anto control

atTakagi '943 Translation 3^4. Tobita6:29-32,Fujita '583 at 8:66-9:11. Steffens
lodgeda'424 describes the use of bladdersensor,weighta which is'378 describes

pressurein a seat cushion to sense andanlinked to a controller that controls occu-
unit,signal adjustsa control which in turndevice, airbag.as anpant restraint such

of fluid in the bladder to affectthe amount3:29-34,at 8:32-40. BauerSteffens '378
of the seat. Tobita '424 atthe firmness'853, finally, weightalso teaches sensors

6:11-63.controller,that, through an intermediate
airbag components.and otherregulate the Thus, priorthe court concludes that the

3:28-33,Abstract,Bauer '853 at 3:55-58. regulatingart teaches both various sensors
suggests po-thatImportantly, Bauer '853 airbags, regu-and sensorsbladder-based

weight interchange-sition and sensors are lating components.various
operatively36 con-able: “Controller is

2. Between ClaimedDifferenceposition weightnected to and sensor 52.
Invention and Prior Art

position weight pref-The and sensor 52 is
claims,erably array positionan NxM of individual The '945 Patent’s as construed in

weightand as and de- by agree-sensors shown the court’s Markman order and
5,232,243.”inscribed U.S. Pat. No. Bauer parties, provide:ment of the

(boldface emphasis origi-'853 at 57-60 in apparatus sensing pressure1. An for
added).nal, emphasisitalicized applied by occupantto a seat an of the

b. Bladder-based sensors controlling deploymentseat and for of
an aairbag, comprising: bladder defin-bodyDefendants also cite to a of art

chamber,6aing beingsaid bladderthat discloses bladder-based sensors used
inadapted arranged portionto be a seatcomponents.to control vehicle Defen-

(“Lobe seat;'092”), of aEP the control module that issuesdants cite 0 152 092 JP
'943”), a command or(“Takagi3-32943 and Patent commands to controlU.S.

(“Tobita '424”).5,176,424 deploy suppressNo. whether to or the air-Defendants
argue Delphi’s adjustfurther that to inbagCOMMAND how the mannerand/or

System airbag2000 discloses a bladder-based which the is adeployed; and
pressure pressure measuring pres-sensor. Because the court finds sensor for a

chamber,published pressurethat the references are suffi- sure in said said sen-
cient, sensor-reg- generates signal uponwhen combined with the sor a based the

above,airbag pressureulated references discussed measured in the chamber and
provides signalto render the '945 Patent invalid as obvi- that to controlthe mo-

ous, parties’it will not reach the argu- dule.

parties agreed totally space.”6. haveThe to construe "cham- enclosed
throughout "partiallyber” these claims as or
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6,controlling an occu- 7.The method of claim wherein theA method for2.
pro- system, subsystemto at least one other orarrangedpant restraint device

Component pressureis a control devicein a in a crashoccupantan vehicletect
vehicle, pressurewhich controls in the chamber.comprising theinvolving the

adefininga bladderarrangingof:steps ('945 (emphasis original);Patent in see
inof a seatportionin a seatchamber 54; 1-4,Dkt. # 41 at Dkt. # 92 Ex. at8

vehicle; in themeasuring pressureathe 26-27.) ofThe claims the '945 Patent
chamber; uponproviding signala based method, vehicle,apparatus,describe an or

pressure in the chamberthe measured pressurewhere bladder-based sensors in
module; usingand a controlto a control signalthe to a controlvehicle seat are used

or com-module to issue a command that anregulates occupantdevice restraint
deploy orto control whether tomands device, inwhich certain claims is limited to

occupantthe restraint devicesuppress art, contrast,airbag. prior byan The
inadjustto the mannerhowand/or teaches the and oc-bladder-based sensor

restraint device isoccupantwhich the cupant regulationrestraint device ele-
deployed. ments separately.

2,claim the3. The method of wherein
Secondary3. Considerationsairbag.is anoccupant restraint device

Non-obviousnessofincluding system pro-a for4. A vehicle
Graham,Under explainedwhich wasoccupant in the ve-tecting art [sic an]—

KSR,bybut not overruled the court mustvehicle,involvingin thehicle a crash
look any secondaryalso to indicia of non-comprising: occupantan restraint de-
obviousness. See M. Martin Co. v.Geoarranged protectvice in the vehicle to

LLC,Sys.Alliance Mach. Int’l 618 F.3dvehicle;occupantthe of the a seat hav-
(Fed.Cir.2010).1294, 1304 Plaintiff as-seat;area a a bladdering seatingthe of

secondaryserts four such considerations:chamber, beinghaving a said bladder
success, long-commercial of “aresolutionarranged portion;in a controlsaid seat

need,” difficultyfelt but unresolved themodule that issues a command or com-
in thesolving problem,others had the andordeploymands to control whether to

unexpected results attained.device,suppress occupantthe restraint
adjustif to man-deployed,and how the success,proveTo commercial the

occupantner in the restraint de-which patentee carries the initial burden of show­
deployed; pressurevice is and a sensor aing both commercial success and nexus

a in cham-measuring pressurefor said infringedthe claims and that suc­between
ber, pressure generatessaid sensor a J.T. Eaton & Co. v. Atl. Paste &cess.
signal upon pres-based the measured (Fed.Cir.Co., 1563, 1571Glue 106 F.3d

providesin the chamber and thatsure Crocs,1997); see Inc. v. Int’l Trade
the control module.signal to (Fed.Cir.Comm’n, 1294,598 F.3d 1310-11

4,The of claim wherein said5. vehicle 2010). requisitepatentee“If a makes the
occupant airbag.restraint device is an commercial suc­showing of nexus between

invention,2, patentedclaim further com- cess and the the bur­6. The method of
thatusing challenger provecontrol den shifts to the toprising stepthe of the

or com- the commercial success is instead due tomodule to issue a command
patentedother factors extraneous to themands to control at least one other ve-

invention, superiororsubsystem compo- advertisingor such assystem,hicular
Eaton, at106 F.3dworkmanship.” J.T.nent.
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Crocs,1571; infringe-was due to theproductaccord 598 F.3d at 1311 PODS
claims,(“Once Plaintiffs and thereforea ment ofpatentee primathe demonstrates

unpersuasivean sec-nexus, commercial success iscomingof forwardfacie the burden
ondary consideration in the obviousnessin rebuttal shifts to the chal-with evidence
analysis.lenger.”). argues Delphi’sPlaintiff that

product, alleged infringingthe de-PODS respondDefendants to Plaintiffs
share,vice, therebyhad a 70% market bulk,secondary innext three indicia stat­

(Dkt. #evincing commercial success. 123 ing alleged long-­that the satisfaction of a
25.) maintains,Plaintiff with re-at also need, others,felt the failure of theand

issue,spect to the nexus that Defendants unexpected theyresults “all fail because
produce supportno evidence in of their (Dkt.rely on unclaimed # 141features.”

lacking,assertion that a nexus was while 9-10.) agrees.at The court Plaintiff ar­
producedPlaintiff has the declaration of need,gues long-feltthat there was a prior

(“Breed Declaration”),Dr. David Breed to ingovernment intervention the form of
executive, thatopiningPlaintiffs chief the requiring incorporate occupantOEMs to

tocommercial success was due features vehicles,insystemsdetection their for air­
(Id.;claimed in the '945 Patent. see Tr. bags respond differentlythat would to dif­

168:8-173:4.) (Dkt.types occupants.ferent of vehicle
26.)# at But general123 the broad andpatenteethe burden is on theAs

claims of the '945 Patent do not describesuccess,to show commercial Plaintiff must
“morphologicalthe detection of character­in ofsupportadvance evidence a nexus

occupantof an or presenceistics” the of aany productionbefore burden of shifts to
Rather, they gener­child seat. describe aDefendants to rebut the nexus element.

system sensing occupantalized of an andHere, declaration, by an expertPlaintiffs
adjusting airbag deployment as a result.executive,who is also Plaintiffs contains

Similarly, suggestthe claims do not thatmerely a assertingstatement the existence
the '945 Patent solved the problem of de­of a nexus between the claims and the

seat,tecting occupantwhen an aleavesconclusorysuccess. Such a statement
again they onlybecause are directed to apartyfrom an interested is entitled to
generalized system of occupant detectioncourt,weight. supra, quotedlittle The

(See 27-28.)airbag deployment.and id. atonce a repeat­before statement well worth
Thus, Delphi’s alleged difficultyDefendanting reviewinghere in the Breed Declara­

solving engineeringin the problem of us­tion: conclusory“Broad statements of­
ing a to occupant depar­bladder measureby ... expertsfered are not evidence and
ture, problemsand the others had in usinggenuineare not sufficient to establish a

sensors,typesother of ofis no moment toissue of material fact.” Telemac Cellular
analysisthe obviousness because those fea­Telecom, Inc.,Corp. v. Topp 247 F.3d

tures are not claimed.(Fed.Cir.2001)1316, 1329 A.(citing Arthur
Collins, Telecom, Ltd.,Inc. v. N. 216 F.3d Finally, argumentsPlaintiffs re­

(Fed.Cir.2000)).1042, broad,A1046 con­ garding “unexpectedan result” are unper­
clusory by expertstatement advanced an Plaintiffsuasive. seems to contend that

weightis entitled to even less when that unexpectedthe result is simply the fact of
expert invention, is,is also the chief executive of the thatthe that bladder-based

(Id.party offering According­it for its truth. in way.sensors could be used this at
29-30.)ly, Plaintiff has not met its burden of The combination of the bladder

showing the commercial success of the with airbag,the control module and rather
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references,regardinganother rial fact these andpartas a ofusing the bladderthan
theyPlain- the '945 Patentsimply a result. whether render obvi-system, istype of

why one would a matter of law. The court is con-not demonstrated ous istiff has
func-systema toexpected such that mere substitution of onenot have vinced the

tion. for another in al-typeknown of sensor
airbag systemsready well-developed is asconsiderations,secondary forPlaintiffs

mightobvious a combination as one find.above, probativeare notthe reasons stated
might layIt even have been obvious to aof obviousness.

upon descriptiona of theperson, briefPatentthe '945 isTurning to whether
art, typesdifferentstate of the to combinebeyond anyartpriorin view of theobvious

components reg-of sensors with various toconsiderations, findsthe courtsecondary
in aulate vehicle.art, at the time ofpriorit Thethat is.

invention, sen-taught both bladder-based in undertakingKSR is instructive the
components,vehicleregulateused tosors here,analysis just descriptionnot for its of

types ofregulated by differentairbagsand law, the factsthe but also because before
aThe combination ofsensors.pressure strikinglyin thatthe Court case are simi­

airbagan con-sensor withbladder-based in the presentlar to those before this court
obvious towould have beensystemtrol at inpatentmatter. The issue KSR
that time.ordinary skill in the art atone of adjustable with anpedalclaimed an vehicle

theindicate, pedalelectronic sensor attached to toBauerDefendantsAs
KSR,pedal. 550combining positiondetect the of thesuggestionthe of'853 contains

411,types 1727. The districtsystems with different U.S. at 127 S.Ct.airbag control
reference,4:2-4 priorBauer '853 at that a artpressureof sensors. court found

may alternatively Asano,be sensed us­(“Weight everything contained in“taught
than that dis­weighta sensor othering 4 of a sensor to detectexceptclaim the use

Tr.patent.”).in the '243 {Seeclosed it to thepedal’s positionthe and transmit
44:22-45:12.) Moreover, in accordance throttle.” Id. atcomputer controlling the

KSR, teaching, suggestion, or mo­thewith 413, district court127 S.Ct. 1727. The
knowledgeexistingto combinetivation of electronicfound that the combination

in theexplicitlyreferencedneed not be adjustable pedals was inevit­sensors and
haveenoughart. It is that it wouldprior reference, Rixon,able, by aas indicated
ordi­person havingto thebeen obvious reference, Smith, taughtthat anotherand

art, Supremethenary skill in the which problem pre­athat solvea solution would
havingpersoninstructed is aCourt has Rixon, allowing for the com­in thussented

ordinary creativity, to combine the refer­ sen­of Asano with an electronicbination
ences. theCircuit reversedsor. Id. The Federal

thecourt, reasoning that “unlessdistricttheA court must undertakedistrict
pre­theaddress[ed]art references‘priorthe' knowl-assumingtask ofchallenging

tryingpatenteethat the wasproblemcisea fewengineerautomotive withedge of an
solve,’ not motivateproblemthe wouldtoin theengagein 1995 toyears’ experience

references.”inventor to look at thoseanrequires.experiment the lawthought
(alteration in414, 1727at 127 S.Ct.Id.disagree over the teach-partiestheWhile

Teleflex, Inc. v. KSR(quotingcombine, original)or motivation toing, suggestion,
(Fed.Cir.­282,Co., 288Fed.Appx.Int’l 119the substantivethey disagreedo not over

held,2005)). Thus, Appealsthe ofCourtart cited here.priorof theteachings
explicitlyart did notpriortheThus, of mate- becausegenuine disputethere is no
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identified,or moti- finiteteaching, suggestion, predictablereference a number of so-
art, claim 4 lutions,”vation to combine the was not so too is this a case of such puz-

414,at 127 S.Ct. 1727. Atobvious. Id. 420-21,zle-solving.7 id. at 127See S.Ct.
least, said,verythe the Federal Circuit finally, just expert’s1727. And as an as-
expert’sTeleflex’s assertion of nonobvious- of was notsertion nonobviousness suffi-

genuineto aness was sufficient create genuinea disputecient to create of materi-
415,at 127dispute of material fact. Id. there,al fact itso too is insufficient here.

S.Ct. 1727.
short, just damagingIn is asKSR aboutdescribed, supra, SupremeAs is the

attemptsa case to Plaintiffs to avoid sum-“rejected]in rigid ap-Court KSR the
mary judgment groundson obviousness asproach” of the Federal Circuit. Id. The

narrowly,there could be. Read it statesreviewingdirected courts toCourt use
prior sugges-that art need not contain the“common sense” and enabled them to look

tion of combination for it to be toobviousbeyond problem patentee try-“the the was
componentscombine vehicle to acreate420,ing to solve.” Id. at 127 1727.S.Ct.

sophisticated systemmore vehicle of theinstructed, many“inThe Court cases a
general type alreadysame that inexistsordinaryperson of skill will be able to fit

priorthe art. The court that theholdsteachings multiple patents togetherthe of
parties’ arguments over the '945 Patent fitobserved,pieces puzzle,”like of a and “[a]

Therefore,neatly paradigm.within thisperson ordinary personof skill is also a of
the '945 Patent inis obvious view of Whiteordinary creativity.” 420-21,Id. at 127
'160, '583, '378,Fujita Steffens BauerApplying1727. principles,S.Ct. these the
'853, '092, '943,422, TakagiLobe andCourt held the claim obvious. Id. at Tobita

127 1727. SummaryS.Ct. '424. Defendants’ for“Motion
Judgment Invalidityof of the '945 PatentJust as KSR concerned the combination

§Pursuant to in35 U.S.C. 103 as Obviouspreviouslyof two known automotive vehi-
View of the Prior Art” granted.will becomponents device,cle in a single so too

presentdoes this case asuch combination. PatentC. '029
explicitJust as the absence of motivations

dispositiveThe central and issue con-priorin each art inreference KSR did not
bytested partiesthe over the motion di-obviousness,findingavoid a of so too does

rected priori-toward the '029 Patent is thethat absence not preclude findingsuch a
ty patentdate to which the can reach.here. Just as the Court relied on “com-

priorityBecause the '029 Patent can claimrecognizemon sense” to that different
11,puzzle only 2003,backpieces likely placedknown are to to December at thebe

(“Breedtogether by earliest, 6,442,504ordinaryone of skill in the art PatentU.S. No.
'504”) 102(b)“to solve a problem art,§there a[where] are is because it issued

or,rejects7. argument pressureThe court controllingPlaintiffs that a is used for a headrest
person having ordinary skill in the art would controlling controllingor seat stiffness or an

Takaginot have looked to '943 because that (Tr. 200:24-201:3.)airbag anythingor else.”
purportedlyart is from the distinct field of simply,Put Plaintiff slices the field of automo-

comfort, opposedautomotive as to automotive engineering suggestingtive too thin in that an
(See 130:23-132:14.)safety. Tr. As Defen- engineer might specializedautomotive be so

persuasively argueddants' counsel in rebuttal in the "field” of restraint thatdevices he
hearing, person ordinaryat the "[T]he of skill would not think to look to the "field” of

engineer.in Plainly,art is an automotive (Seecomfort for known solutions. Tr.
engineers] going[automotive are to have fa- 199:14-201:21.)

miliarity with inbladders seats where the
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motors;headrest'029 -seat2002, the27, and renders and/orAugust
The courtanticipated.invalid asPatent inflators,airbag control-adjustable

of Breedon the basisthe motiongrantwill valves, orifices;valves, exitexit and/or
Defen-not reach'504, therefore needand

limiter;or forcepretentioner-seatbeltJP 3-32943regardingargumentsdants’
'943”) 5,927,-Patent No.and U.S.(“Takagi acombustion chamber and-inflation

'427”).(“Sewell427 system associated withpressure control
airbag.anPriority1.

the '029 Patentassert thatDefendants 24-27.)(Dkt. partiesThe here# 41 at
Decemberprioritya date ofentitled tois correspond-agree that the first five listed

2003, earliest, filing date of11, theat the within theare describeding structures
Patent, in thepatentthe earliest'945the that thespecifications,and '504 and'707

correspond-all sixfamily that references explicitlynot contained therein.sixth is
sys-“adjustmentfor theing structures to whether the sixthThey disagree as

in thecourtby theas construedtem” in for Plaintiff toneed described orderbe
rejoins that aPlaintifforder.Markman filingapplication’sof thatgain the benefit

torequirednot dis-isparent application so,date, implic-if whether the sixth isand
tocorresponding structuresall of theclose specifi-in the '707 and '504itly described

pri-itsclaim to lendmeans-plus-functiona cations.
longasapplicationthe laterority date to

is, pat-like the otherThe '029 Patentnot readproduct doesinfringingtheas
here, large family.of apartents-in-suitstruc-correspondingupon the undisclosed

family membersOnly the most relevantdate oftures, priorityasserts theand thus
It is a continuation ofare recited here.1995, Patent7, filingthe date of U.S.June

Patent, continuation-in-partand athe '945'707”).(“Breed5,822,707 In the al-No.
'707. Breed '707Breed '504 and Breedofcor-ternative, argues that all sixPlaintiff

1995,7, Octo-on and issuedwas filed Junein-explicitlyare orstructuresresponding
13, filed onBreed '504 wasber 1998.by the '707 and '504herently disclosed

27,8, 2000, AugustFebruary and issuedPlaintiff bears the burdenspecifications.
Patent was filedFinally, the '9452002.continuation-in-showing its later-filedof

17,11, 2003, Julyand issuedDecemberfilingtheis entitled topart application
thePatent can claim2007. If the '029PowerOasis, v. T-Inc.parent.of adate

'707, alternativelyorof Breedfiling date1299,Inc., F.3d 1305-06522Mobile USA '504, as Plaintiffpriorityas its dateBreed(Fed.Cir.2008).
asserts, '504 would not bethen Breed

order, the court con-In the Markman However, if are cor-Defendantsprior art.
of “an'029 claim limitationstrued the only claimPatent canthat the '029rect

adjustarranged to saidadjustment system Patent, thenof the '945prioritythe date
means-plus-acomponent” asat least one invalidating prior art.8'504 isBreed

claim, correspond-and listed sixfunction
ing structures: must con­specificationpatent’sA

andan inner bladder-an orifice between to en­description sufficienttain a written
container;an outer in art “to makeskill thepersona ofable

35 U.S.C.motors; the claimed invention.and use”orpositioning actuators-seat

claims,representativecourse, of thement of eachonly invalidat-'504 can be8. Of Breed
dispute.every partiesthe do notele- whiching provided it disclosesprior art
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§ description9112. The written and en- bito section 120 thatensures the inventor
unsatisfied,ifrequirements, possessionablement will had of the later-claimed inven-
See, e.g.,render a claim invalid. filingFesto tion on the date of the appli-earlier

Corp. Kogyov. Shoketsu Kinzoku Kabush- descriptioncation. The written must com-
Co., 722, 736, 1831,iki 535 U.S. 122 S.Ct. thatmunicate which is needed to enable

(2002) (“[T]he152 L.Ed.2d patent ap-944 the skilled artisan to make and use the
describe, enable,plication must and set claimed descriptioninvention. A that does

forth carrying requirementthe best mode of out the not meet legallythis is insuf-
(citation omitted)).patentinvention.... The also should not ficient.” The strict en-

¶§requirements §issue if the other of 112 forcement of the 112 1 requirements
satisfied,are not and an applicant’s guaranteesfailure that a patent applicant utilizing

requirementsto meet these could lead to a continuation-in-part application cannot
patent beingthe issued held ininvalid reach an earlier priority date for an inven-

(citation omitted)).litigation.”later tion that byis first disclosed new matter
contained within the The rele-application.A corollary of the rule is that a
vant priority date is determined on apatent may generally only claim a priority

Techs.,claim-by-claim basis. Lucent Inc.date of the patent’s specificationdate the
Inc., (Fed.Gateway, 710,v. 543 F.3d 718Thus,was filed. a patent en­containing

Cir.2008).adequatelyabled and described claims that
issues from a application maycontinuation Means-plus-function claims must
claim the benefit priorityof the date of its “be construed to cover correspondingthe
parent application they structure,because material,share or inacts described
identical specifications; ap­a continuation specificationthe equivalentsand thereof.”

¶plication may not contain new matter. §See 35 112U.S.C. 6. The corresponding
120;§ §35 U.S.C. M.P.E.P. 201.07. How­ structures specifica­described within the

ever, patenta that issues from a continua­ necessarytion are satisfyto the definite­
¶2.tion-in-part application requirement §does not ness of 112 See Tel­—which

contain a specification Techs.,identical that Inc.,to of cordia Inc. v. Sys.,Cisco 612
parent, (“For§the M.P.E.P. may only 1365, (Fed.Cir.2010)F.3d 1376 a201.08—

parentclaim the application’s priority means-plus[-]functiondate claim to satisfy the
if parent’s specificationthe satisfies the requirement,definiteness the written de­

¶requirements §of 112 1 with respect scriptionto clearlymust link or associate
challengedthe claims. See 35 function.”);U.S.C. structure to the claimed In re

120; 201.11(I)(B)§ § Dossel,M.P.E.P. (“Only 942,the (Fed.Cir.1997);115 F.3d 946
claims of the continuation-in-part applica­ Co., 1189,In re Donaldson 16 F.3d 1195

(Fed.Cir.1994) (en banc).tion that are in pro­disclosed the manner Even if the defi­
byvided the first paragraph of 35 requirementU.S.C. niteness byis satisfied the

in prior-filed[§ ]112 the application are existence of some corresponding structure
filingentitled to the benefit of the structures,date of or the descriptionwritten of

prior-filedthe application.”); structures,see also Ken­ those appliesboth as it to the
Int’l, Inc.,Kyoceranecott v.Corp. description835 written requirement and the

1419, 1421(Fed.Cir.1987) (“TheF.2d incor­ requirement,enablement scopedefines the
poration requirementsof the of section 112 means-plus-functionof the claim.

9. description requirementThe written scriptionis re- patent.of the
to, from,lated but distinct the written de-
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law, howev­ disclose such a structure. Whilestatement of corre-This
from a reviewer, immediately spondingclear structure need not include allis not

law, and is deserv­ things necessarycase to enable theof Federal Circuit claimed
justify work,to the court’sof a brief detouring invention to it must include all

and writ­the enablementreliance on both actually performsthatstructure the re-
resolvingindescription requirementsten cited function.

The Federal Circuitlegal question.this
Telcordia, (internal quo­612 F.3d at 1376“priority policing”thatclearlyhas stated

omitted);tation and citationsmarks ac­therequire a court to evaluate writ­does
Ptycord Aristocrat Techs. Australia Ltd.description requirement.ten

Tech., 1328,v. Int’l Game 521 F.3d 1336-­descriptionwritten re-satisfyTo the
(Fed.Cir.2008).37 Donaldson and Dosselthe disclosure of the earlierquirement,

require­make clear that the definitenessdescribe the laterapplicationfiled must
ment is satisfied there is atprovided leastin sufficient detail thatclaimed invention

correspondingone structure. Althoughclearly con-in the art canone skilled
mightandTelcordia Aristocrat be read toinvented theclude that the inventor

that asupport means-plus-func­state forfilingas of the dateclaimed invention
enablement,questiontion claim is not a ofsought. applicationthe earlierWhile

the court finds that the enablement andsubjectneed not describe the claimed
description problemswritten are both im­in the same terms aspreciselymatter

plicated discerning parent’sin whether theissue, priorin the claims at thefound
specification provides support for theconveyapplication must with reasonable

is,means-plus-functionchild’s claim. Thatthat,in the artclarity to those skilled as
scopewhether the of the claims of a con­filing sought,date [the inventor]of the

tinuation-in-part adequately supportedispossessionin the invention ....was of
by parent’s specification questiona is a ofdescriptionwrittenCompliance with the
enablement, one ofas well as written de­....requirement questionis a of fact
scription, correspondingadditionalas

Videotek,Licensing Corp.Tech. v. capacitystructures have the to alter the
(Fed.Cir.2008)Inc., 1316, 1331-32545 F.3d invention,claimed and thus must be dis­

(inter­in(emphasis original)and alteration
ordinaryclosed in order to enable one of

omitted).quotationnal marks and citations
skill in the art to make and use the inven­

course, 120,§ ansatisfyOf to earlier-filed
continuation-in-part.tion in theclaimed

require­all of thespecification must meet Dreamworks, LLC,See, 516e.g., Sitrick v.¶§ description,ments of 112 1—written (Fed.Cir.2008);993, Auto. Techs.F.3d 999
enablement, supportand best mode—in of Am., Inc.,Int’l, Inc. v. N. 501BMW ofthe later-filed claims. (Fed.Cir.2007) (“[I]n1274, orderF.3d 1285

Relatedly, in the context of therequirement,to fulfill the enablement
claims,means-plus-function the Federal scopethe full ofspecification must enable

descriptionCircuit has invoked the written ....”); v.the claims Callicrate Wads­
requirements (Fed.and definiteness while es­ Inc., 1361,427 1375Mfg.,worth F.3d

chewing requirement.the enablement Cir.2005); Anascape, Ltd. v. Nin­see also
Am., Inc., 1333,601 F.3d 1342questionThe is not whether one of skill tendo of

(Fed.Cir.2010) J.,(Gajarsa, concurring)imple-in ofcapablethe art would be
use ofperform (discussing preferencethe func- for writtenmenting a structure to

tion, “priority po­as aperson description requirementthat would un-but whether
leaving enable-description licing”itself to mechanism whilederstand the written
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art, courtprior thoughto avoid the district“preferredas the vehi-requirementment
claims.”).invalidating onlyfor had found the claim could reach backcle

atpriorityto a 1992 date. 543 F.3d 718-Therefore, means-plus-func­for
rejected argument19. The court Lucent’scontinuation-in-part totion claims of a

entitled tothat the claimed invention wasparent,of its thepriorityclaim the date
structures,correspondingmore than twodescriptionthe writtensatisfyclaims will

ofthe DSP and VLSI. Id. Because neither§ 112requirements ofand enablement
wascorrespondingthese two structurescorresponding struc­only if the construed

parent’s specifica­ putative parent’s specification,in the found in thepresenttures are
here is whetherprimarytion. The issue onlythe court held that claim 4 could have

every corresponding structureeach and atprioritythe 1992 date. Id. 719.
parent’s applica­inpresentmust be the

argueDefendants that Lucent andtion; that questionif the answer to is
Braun should be read to state that eachsecondary question is whether“yes,” the

every correspondingand structure linkedgenuine disputethere is a of material fact
means-plus-functionto a claim must be'707 specifica­over whether the or '504

satisfypresent to the enablement and writ-implicitlytions disclose the sixth corre­
§description requirementsten of 112 insponding structure.

continuation-in-partorder to a toallow
in­parties disagreeThe over the an Plaintiffpriorityreach earlier date.

terpretation of several Federal Circuit
onlycounters that the cases state that

cases that address the issue of whether a
correspondingwhere none of the struc-

claimmeans-plus-functionlater-filed is en­
§present,tures are 112 will not be satis-

if not alladequatelyabled and described of
fied.correspondingthe structures are disclosed

Aspecification.in the earlier-filed review case,A third Callicrate v. Wadsworth
parties’of four of these cases and the Inc., (Fed.Cir.2005),Mfg., 427 F.3d 1361

arguments courtsuffices to lead the to the patents.concerned animal castration tool
parent applicationconclusion that a must A jury patents-in-suitfound the invalid

correspondingall of thedisclose structures infringed.and not 427 at TheF.3d 1363.
continuation-in-part ap­of a claim from a judg-district court denied a motion for

in thatplication patentorder for the issues id.,law, findingment as a matter of that
application priorityfrom that to trace its patents-in-suitthe not claimcould the ben-

parent.date back to the date,a parent’s priority thoughefit of even
Med., Labs.,In B. Braun Inc. v. Abbott parentthe described the construed “wind-
(Fed.Cir.1997),124 1419 the courtF.3d ing” correspondingmechanism to a means-

means-plus-functiona claim toconstrued limitation,plus-function onlybecause it de-
single corresponding structurecover the of “caulkingthe gun”scribed mechanism

a bar.” 124 F.3d at“traverse cross 1425. “disparaging”means in a inmanner the
juryThe court affirmed the verdict on the background specification,section of the

noninfringement, findingissue of that the satisfyand therefore thedid not enable-
device not contain theaccused did cross requirement.ment Id. at 1364-66. The

bar. Id. Federal Circuit the denial of thereversed
law,forLucent, judgmentmotion as a matter ofIn 4 onlyclaim the means-was

finding infringed patentsthe were entitledplus-function claim at issue. Lucent as-
date,priorityto the earlier because bothserted the claim was entitled to a 1988

date,priority byallow the claim parent’swhich would mechanisms were enabled the
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may allor the earlier date be reached whereof the locationregardlessspecification,
incorresponding presentId. at structures arenature of the remarks.disparaging

parent, proposition par-the a to which all1373-75.
Anascape stands for the in-agree.ties§ 112analogousfinal case discussesThe

mayverse: the earlier date not be reachedmeans-­of the context ofoutsideissues
missing.even one embodiment iswhereLtd. v.Anascape,claims. Inplus-function

together, supportTaken these cases the(Fed.Am., Inc., 1333601 F.3dNintendo of
everyand embodiment orrule that each—denied, U.S.-,Cir.2010), 131cert.

of a claimed in-corresponding structure(2010), Fed­520, 178 373 theL.Ed.2dS.Ct.
spec-in apresent parent’svention must bejudgment ofjury’sreviewed aeral Circuit

patentification in order for the that issuedAnascape againstawarded toinfringement
continuation-in-part satisfyfrom the to thepatents onjuryin a trial overNintendo

descriptionand written re-enablement601“hand-operated controllers.”certain
§quirements of 112.infringed patentAnascape’satF.3d 1334.

prior appli­acontinuation-in-parta ofwas a of thesePlaintiff takes narrower view
pat­in anthat also resulted issuedcation thatlatter two cases. Plaintiff concedes

ent, infringementAnascape’s claim ofand atmeans-plus-function claims arewhere
infringed patentwhether thehinged on issue, ifparent’s maythe date not be used

parentback to itsprioritytrace itscould presentis incorrespondingno structure
re­Id. The Federal Circuitapplication. urgesthe but the court tospecification,

finding par­that thejudgment,theversed allowing the of aadopt a rule absence
in­only “singleaapplicationent disclosed ignoredto be ifcorresponding structure

controller, “multiple input”not aput” and allegedly infringing invention does notthe
infringedclaimed in thecontroller as was correspondingthat structure.uponread

Therefore,at thepatent. Id. 1340-41. Anascapeattempts distinguishPlaintiff to
claiminfringed patent could notallegedly con-specificationin the at issue therethat

becauseparent applicationto thepriority embodiments, rather thanonlytained two
satisfyspecification failed toparent’sthe at issuecorrespondingthe six structures

description requirement. Id.the written here.

thatagrees with Defendantsdirectly ad­ The courtAnascape does not
results,rule could lead to absurdcourt. It such aquestionthe before thedress

woulddate of a claimprioritya where theparticularwhether the absence oftreats
thechallenginginventiondepend on thethe use of an earlierembodiment bars

rule,thatdescrip­ validity patent.of the Underbecause the writtenpriority date
the miss-uponnot the invention readsrequirements are wheretion or enablement

structure, prior artsatisfied, corresponding theingwhether the absencerather than
date,prioritylimited to a latercorresponding structure would beparticularof a

only uponreadswhere the inventionof an earlier date where andbars the use
in-parent,in the thepresentat structuresclaims are issue.means-plus-function

date.fringed claims would have an earlierby analo­But it is instructive nonetheless
inven-conditional dates ofmay be This notion ofgy: corresponding structures

ofprinciplesthe bedrockthe tion would shakein embodiments listed withinfound
law,Lucent, require a determinatepatentat which543 F.3d 719specification. See

rightso that an exclusivein date of invention(referring correspondingto structures
embodiments). may beuse an inventionto make andaspatent specification

first.invented itto whomeverthat awardedpropositionstands for theCallicrate



492

(2010)§ ordinaryon Patents inOV[4]See Chisum one of skill the art would rec-
(“The system thatpatent ognize specificationStates stands the discloses suchUnited

structure, second,adetermining priorityin the world in and that the elementsalone
“(1)of ‘inflators whereamong competing by gasinventors the amount ofreference

invent’.”) generated generationand the rate of isto who was the ‘first to It would
(2) (3)controllable;’ control;pressure andfor a claimbe nonsensical to have two

‘pyrotechnic charges’ implicitly... de-prioritydifferent dates where two differ-
scribe[ ]” and enable the sixth structure.companies bringent two suits based on
(Dkt. removed)# 122 12-14 (emphasisatdevices, onlytwo different accused one of

¶ 39).)(quoting Dkt. # In support125 ofwhich devices lacks one or more of the
proposition,the first Plaintiff onrelies thecorresponding structures or embodi-

DepositionBreed and the Declara-Watsonments.10
tion, second,in supportand of the Plaintiff

The court therefore holds that onlyrests on the Watson Declaration.
every correspondingeach and structure to

portionThe Deposi-cited of the Breeda claim in ameans-plus-function found con­
questiontion draws into the satisfaction oftinuation-in-part application, as construed

requirements,§the 112 but it does notorder,in a Markman must be in arecited
asserts,support, anyas Plaintiff conclusionparent application for the claim gainto the

ordinaryof what one of skill in the artparent’s prioritybenefit of the date.
recognizewould based on the Breed '707

Moreover, the court gen­finds no specifications’and Breed '504 disclosures.
disputeuine that the correspondingsixth “[Wjouldasked, ordinarilyWhen an skilled

structure is absent from Breed '707 and engineer reading that genera-the rate of
'504, rejectsBreed and Plaintiffs conten­ gastion of is recognizecontrollable and be

tion that it is “implicitly” “inherently”or to implement system wherebyable a the
disclosed. While Plaintiff admits the rate ... generation gasof of was con-
structure of an “inflation combustion bytrolled having pressurea monitoring
chamber and a pressure systemcontrol system controlling pressurethe of the in-

airbag”associated with an is not expressly flater combustion chamber?” Breed re-
'504,disclosed in Breed '707 or Breed it sponded that he was “not sure of what

arguments whyadvances two for it im­ engineer”is was referenced but said that an
plicitly first,inherentlyor disclosed: that engineer “who is concentrating design-on

Plaintiff, part, argues10. for its that by patentanother disclosure of an invention claimed a
adopting"absurd result” application.would come from descriptionThe written must be

(Dkt.urged bythe rule Defendants. # 122 at ordinarysufficient to enable one of skill in the
17-18.) art to make and use the claimed invention.

disclosure,completeIn return for this thelaw,Under Defendants’ articulation of the
patent givingUnited States aissues an exclu-priority admittedly supportedfor an claim

right periodsive to the inventor afor limitedwiped patenteewould be out if the added
subsequentof time. When that inventor in a(andpermitteditdisclosure —as is encour-

application includes new matter for a subse-aged) subsequent filings....to do in It
invention,quent presumedit is and should beinequitable punish patenteewould be to a

partthat the new matter was not of the firstdisclosing... ...for an additional "corre-
invention, descrip-claimedsponding or else the writtenperformsstructure” that a stated

tionwholly of the first invention should havefunction which is unrelated dis-to its
Thus,charges infringement.of closed the new matter. the inventor is

(emphasis original).) "encouraged”at 17 in{Id. But there is to make a full disclosure of the
around,nothing absurd about this result at all. Pat- invention the first time and not in

(i.e.,"encourages”ent requires)law application.the full some later
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in ing showingat this time that the '029 Patent is invalidpointinflaters someing
Therefore,concept.”think thatframe I understands as court willanticipated. the

(Id. Deposition(quoting12-13 Breed atat grant Summary“MotionDefendants’ for
208:20-212:19).) equivocal represen-This Judgment Invalidity ofof the '029 Patent.”

ispartyan insuffi-tation from interested D. '080 Patent
ofdisputecreate a materi-genuinecient to

The claims of the Patent are'080ofregarding the disclosure the sixthal fact
also anticipated.invalid as As a result ofstructure.

hasfinding,this the court no occasion to
use DeclarationPlaintiffs of the Watson summaryconsider Defendants’ motion for

above,similarly As discussedunavailing.is
judgment estop­on the basis of collateral

may genuine disputenot apartya create
pel.

by having expertfact ansimplyof material
2,The January'080 Patent was filed onconclusory, unsupported opinion.aassert

2001, 19,and issued November 2002. Thejust inDeclaration does that:The Watson
parties fordispute, purposesdo not the ofDr.paragraphs,three successive Watson

summarythe judgmentmotion for of inval-formulaically recites, any support,without
102,idity by §anticipationreason of underinordinaryone of skill the art wouldthat

prioritythe dates of the representativepresent,the sixth isrealize structure and
Thus,claims of Patent.the '080 the courtthat the three describe and en-elements

19, 28, 33,will assume claims and 48 arethe sixth in both '707able structure Breed
¶¶(Dkt. 39-41.) 7, 1995,entitled priority'504.11 #125 to a date of Juneand Breed

Declaration, App. 08/476,707,in filingThe court finds the the date of U.S. No.Watson
itself, genu-to create aand of insufficient which later issued as Patent No.U.S.

(“'437 Patent”),ofdispute 5,809,437ine material fact. which theand of
grandchild'080 Patent is a via two contin-2. Anticipation

uation-in-part applications. partiesTheand Breed doBecause Breed '707 '504
agree, purposesalso for the of this motionthe correspondingnot disclose sixth struc-

24, 26,only, that claims 27 are entitledandture, the claims of the '029 arePatent
2,priority Januaryto a date of 2001. Asto, earliest, priorityat the dateentitled the

by parties,construed the court and the thePatent, 11,the '945 or December 2003.of
representative provide:claimsartpriorBreed '504 is therefore to the

19. for at leastcontrollingA methodIndeed, '504'029 Patent. Breed is antici-
part comprisingone the vehicle theofart, it allpatory prior as discloses of the

atsteps attachingof least two sensorrepresenta-of Patent’slimitations the '029
systems12 at different on thelocationsclaims. Plaintiff does not contest De-tive
vehicle; measuring a state13 of the sen-fendants’ assertion that Breed '504 con-

system respectiveasum, sor or state of theof Intains all these disclosures.
system;themounting location of sensorgenuine disputethere is no of material fact

and the state the vehicle14regarding diagnosingDefendants’ clear eonvinc- of

components assembly componentsopinions particularly suspectSuch are or of11.
where, here, detect,expert's something.”as the declaration is orwhich sense measure

hour, party’s responsesa late a tofiled at with
agreedparties13. The have to construedispositive motions.

"state” as “condition.”
parties agreed12. The have to construe the

"diagnosing thephrase14. The the state ofpre-Markman phrase “pluralityorder of sen-
vehicle” in Claims and 33 has beenas used 19systems” sys-as than onesor “more sensor

by “diagnoseas the sta-system' one construed the courttem. 'Sensor means or more
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19,based on the measurements of the state 27. The method of claim wherein
systemsof the sensor or the state of the the at least one part occupantis an

mounting sys-locations of the sensor device,restraint comprisingfurther the
tems, controlling the atand least one step sensingof or measuring weightthe

inpart part diag-based at least on the of an item occupying the seat of the
nosed state of the vehicle.15 vehicle, stepthe of controlling the at

19,24. The method of claim wherein partleast one comprising stepthe of
part occupantthe at least one is an issuing a command or commands that

device, steprestraint the of controlling control a vehicle occupant restraint de-
part comprisingthe at least one the vice in a manner that is determined at

steps issuingof a command or com- in part byleast weightthe of the occu-
systemmands to control a sensor in an pying item of the seat.

attempt injuryto minimize to an occu-
19,28. The method of claim furtherinpant the event of a crash.

comprising stepthe of displaying an in-25,1626.The method of claim wherein
dication of the state of the vehicle.partthe at least one occupantis an

vehicle,33. In a motor a sys-controldevice,restraint comprisingfurther the
controllingtem for at partleast one ofstep predictingof severitythe of an

the vehicle comprising: a plurality ofimpact byto a vehicle taking into ac-
systems vehicle,sensor mounted on thecount the force and the crush properties

each systemsof said sensor providing aof the vehicle at impact,the location of
measurement of a state of said sensorstepthe controllingof the at least one
system or a state of thepart mounting loca-comprising the step issuingof a
tion of said systemsensor generat-command or commands that andcontrol an

aoccupant ing signal representativerestraint device in a ofmanner the meas-
urement;that is determined at least in part by patternthe and a recognition

predicted severity of impact.the system17 for receiving signalsthe from

bility proper running (suchand operatingand con- lar inclination beingas two wheels off
dition diagno-of the vehicle as a groundwhole. The the as the vehicle is about to roll

driving over), crash,sis includes operating,normal as well skidding,a and other similar
operationas includingabnormal excessive an- diagnosissituations. The could also include

(suchgular beinginclination as two wheels an parts,indication that one of compo-the
ground nents,off the as the vehicle is about systemsto roll subsystemsor of the vehicle is

over), crash, skiddinga and other operatingsimilar abnormally. diagnosisThe of the
diagnosissituations. The could also include state the diagnosisof vehicle is onlynot a of

an parts,indication that compo-one of the componentone of the vehicle.”
nents, systems subsystemsor of the vehicle is
operating abnormally. diagnosis 19,The the 16. Claimof 25 states: "The method of claim

diagnosisstate of the onlyvehicle is not a step diagnosingof wherein the of the state of the
componentone of the vehicle.” comprisesvehicle step determiningthe of a

impactlocation of an between the vehicle and
phrase ‘‘controlling15.The the at least one object.” partiesanother agreedThe have to

part partbased at diagnosedleast in on the "determiningconstrue a location of an im-
state of the vehicle” as used in claims 19 and pact between the object”vehicle and another

by33 has been construed the court as ‘‘ad- "determining partas the of or location on the
justing regulatingor partsthe one or more beingvehicle which impacted byis another

partbased diagnosisat least in on the object.”of the
stability properand running operating condi-
tion of the vehicle diagnosisas a whole. phraseThe 17. "pattern recognitionThe system”

driving operating,includes normal as throughoutwell as as used this claim has been con-
operation includingabnormal angu- byexcessive systemstrued the court "aas that receives
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102(a) (e)§ and art to the '080 Patent.diagnosingand thesystemssaid sensor
disputeson meas- Plaintiff assertionvehicle based the Defendants’ ofstate of the

systems, only respectsensor said toof said Nakamura '411 with oneurements
system being ar-recognition of thepattern “diagnoselimitation claim 19: stabil-
control forranged signalagenerateto ity proper running operatingand and con-

partat least one basedcontrolling the of the a whole.”dition vehicle as Plaintiff
diagnosedthe statepartat in onleast analysis whyto itprovides little as be-

of the vehicle. '411 notlieves Nakamura does disclose
controlling limitation,for at least48. A method this but cites to the Watson

vehicle, thecomprisingone of thepart Declaration.18
asteps mounting plurality of sensorof: Nakamura '411 teaches

vehicle; measuring asystems on the system detecting physicala for a amount
orsystemsensor a state ofstate of the associated with the behavior or motion

mounting thethe location ofrespective vehicle, systemof an and aautomotive
generating signals rep-system;sensor orfor behavior mo-controlling vehicular

of the measurements of theresentative physicaltion on the the detectedbasis of
systems; inputting signalsthesensor amount vehicularassociated with the be-

recognition systeminto to ob-patterna havior. theparticularly,More invention
tain of the state of the vehi-diagnosisa detectingto system physi-relates a for
cle; controlling partthe at least oneand data, acceleration, speed,cal such as

thepart diagnosisleast in on ofbased at acceleration, force,angular torque and
the of the vehicle.state on thepointso forth at a selected vehi-

('080 original);in(emphasis seePatent cle, controlling physicaland for the
60-63;# Dkt. # 92 atDkt. 41 at Ex. 8 15- aamounts in to realize desiredorder

31-33.)21, vehicular or motion.behavior
every everylimitation of claimEach and systemTheNakamura '411 at 1:8-18.

by prioris at least one artanticipated indisclosed Nakamura utilizes “accelera-
Because of the volume of artreference. arranged long-tion sensors on at least two

Defendants, courtcited the discussesby vehicle, theitudinal axes of the vertical
only togethertwo of the references that the the lateral ofaxis vehicle and axis[o]f

claims in-representativerender all seven vehicle, of the accelerationpluralitythe a
valid, theand need not reach other refer- disposed on each of thebeingsensors

presented.ences Theseaxes.” Id. at Abstract. accelera-
191. Claim measure thetion sensors are used to accel-

eration, torque along andvelocity, andanticipated by PatentClaim 19 is U.S.
x-, a(“Nakamura '411”). y-,around the and z-axes of coordi-5,408,411No. Defen-

system origin is at thenate where the'411dants Nakamura discloses ev-assert
gravityof of the vehicle. Id. atcenterery of claim 19. Nakamura '411limitation

1, words,17, 1992, Figure In other theJanuary 1:21-40.has a date ofpriority
the18, Therefore, are to determine motionand 1995. it is sensors usedAprilissued

also asserts thatsignals 18. The Watson Declarationcomparesand from vehicle sensors to
(Dkt. # 125Nakamura '411 is not enabled.patterns of normal or abnormalcharacteristic

¶ 48.) However, Plaintiff notpattern recognition because doesthrough technol-behavior
as, argument inexample, the its re-ogy technologies, raise enablementor such for

(see 13-14),networks, fusion, thelogic, sponse, at courtfuzzyor Dkt. #119neural sensor
diagnose vehicle.” does not address it.in order to the state of the
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severityanticipationof freedom and crashdegrees “[c]rashwith the sixassociated
... to determine the behavior ofthe vehicle. sensorsof

occupantsand the therein.”the crashclosely associatedThese motions are
disputesat Abstract. PlaintiffAdolph '347driving characteristics.vehicularwith

assertion that dis-AdolphDefendants’ '347im-yawing rollingor areexample,For
sta-“diagnosingcloses the element of thedeterminingfactors for vehicu-portant

hand, bility proper running and operatingother anddriving stability. thelar On
the vehicle as amotion are condition of whole.”and the verticalpitching

by road surfaceundulation of thecaused Adolph thatclearlyBut '347 teaches
ofacceleration and decelerationand/or observe, AdolphAselement. Defendants

vehicle and are motions which affectthe system'347 a of to “de-describes sensors
riding comfort of the vehicle.the presence of atermine the crash condition.”

at of Naka-specificationId. 1:41-48. The sys-Adolph at 3:8-18. the'347 Because
'411 refer-repletemura is with similar recognizetem can the existence of a crash
to diagnosisences the of vehicle behavior condition, recogni-the absence of such a

systemon the sensor disclosedbased of driving operat-tion is indicative “normal
therein. Moreover,ing.” the art discloses the use

waysimagineThe court can to “di-few sensors,impactof both frontal and side id.
stability runningtheagnose properand behavior,”3:8-22, diagnoseat to “crash or

operating condition vehicle as aand of the “the of theimpactcharacteristic the or
determiningthat are better thanwhole” vehicle,”impact of the id. atimpending

motion of the in of its sixthe vehicle each addition,5:22-26. In “[a]nother behavioral
associatingof com-degrees freedom and signal severitygeneratedis from a crash

behavior,patternsmon with vehicle as is by algor-sensor which ... means of48 the
in Nakamuradisclosed Nakamura '411. ithm in the ECU 28 is able to determine

systems diagnosing'411 describes for both severity impactthe of the toor crash and
conditions,drivingnormal and abnormal deploymentaffect of the restraint means

slip spinning.”as “lateral or Id. atsuch accordingly.”14 at (emphasisId. 5:42^16
1:41-48, pro-2:54-63. Because Plaintiff original). implementationin The theseof

only conclusoryvides the of itsstatement tovarious sensors determine the location
declarantexpert that this reference lacks severityand of a tocrash condition and
disclosure,a the discernsuch court cannot determine the vehicle behavior is sufficient

why Plaintiff believes this reference does diagnoseto the state of the as avehicle
anticipate. indisputed-not Nakamura '411 phrasewhole as that has been construed

ly diagnosingdiscloses the state of the by the court.
whole, accordinglyas a antici-vehicle and

dispute AdolphPlaintiff does not thatclaimpates 19.
all'347 discloses of the other oflimitations

2. Claim 2k Therefore, genuineclaim 24. there nois
5,785,347U.S. Patent No. everydispute Adolphthat '347 teaches

'347”)(“Adolph 24anticipates claim be­ the claim inval-limitation of and renders it
everyitcause contains each limitationand id.

28,Julyclaim. Adolphof the '347 issued
3. Claim 261998, and is priortherefore art to claims

102(b).26,24, §pursuantand 27 to next disputesPlaintiff Defendants’
Adolph sensing'347 teaches thatoccupant Adolph anticipates“[a]n assertion '347

limitation,system” singleand crash behavior that includes claim A26. “further
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thethe nosis of vehicle behavior from datapredictingof se-stepthecomprising
by gathered by processed bythetakinga sensors andan to vehicleverity impactof

35.)(Dkt. See,# atprop- microcomputer.and crush a 96force theinto account the
3:18-4:30,3:5-8,e.g.,at location of Nakamura '411 atthe vehicle theerties of

issue, though Plaintiff fur- Plaintiffagain,at 8:20-15:18. Once cannotimpact,” is
into sub-ele- of materialgenuine disputelimitation a factther delineates the create

by making conclusorylocation. a statementseverity merelyof andments
expert’sand to its declaration.pointingin ofthe discussionAs noted above

too,33, anticipatedAccordingly, claim is24, theanticipation of claimAdolph '347’s
by Nakamura '411.thea in frontsensingart crashteaches

a otherand in the of vehicle—inalso side 7.Claim k8
thewords, determiningit locationteaches

parties argumentsrest on theThe“severityusing aimpact alongof with— regardunder claim 33 with to theraisedofseveritythe im-to determinesensor”
Therefore,invalidity of claim for48. theusenot thepact. AdolphWhile '347 does

above, claim is alsoreasons stated 48 an-“crush” describe the“force” or towords
ticipated by Nakamura '411.sensors,operation of the itofmethod

to“responds thethat the sensorstates anyis no as togenuine disputeThere
crash,” 5:43-44,atimpactactual or id. fact, jurynomaterial and reasonable could

ofwhich necessitates some determination find that have not metDefendants their
the in to evaluateforce of the crash order byof clear andshowing, convincingburden

Therefore, claim is also inval-severity. 26 evidence, theythat are to judg-entitled
Adolphanticipated byid '347.as a law thement as matter of that '080

Patent is anticipated.invalid as Defen-Claim 27A
Summary Judgment“Motiondants’ forparties rely argumentson their con-The

that ofRepresentativeAll the Claims the24, namely diagno-thesidered under claim
Anticipated”'080 Patent are as willInvalidwhole,a insis of the state of the vehicle as

granted.be27, onlitigating dependsclaim which claim
above,24. the stated claim 27For reasons

anticipated by Adolph IV. CONCLUSIONis also '347.

5. Claim 28 patents-in-suitAll four are invalid as
anticipated by or over theobviouseither'411 toPlaintiff asserts Nakamura fails

Accordingly,prior art.every limitation of claimdisclose each and
28, diagnosingit notbecause does teach IT ORDERED that Defendants’IS

whole,a thethe state of the vehicle as Summary of Inval-Judgment“Motion for
reasoningsame Plaintiff advanced under 91],idity '516 # “Mo-[Dkt.of the Patent”

Accordingly, for the setclaim 19. reasons AllSummary Judgmenttion that thefor
above, argument unpersuasive.forth this is Representative of the '080 PatentClaims

6. Claim 33 95],#Anticipated”are Invalid as [Dkt.
argument Summary Judgmentfor of Inval-advances the “MotionPlaintiff also

97],#idity the Patent” and[Dkt.'411 does not disclose the of '029that Nakamura
Summary Judgment of Inval-“pattern recognition system” element con- “Motion for

However, idity the Patent Pursuant to 35in claim Defendants of '945tained 33.
of§ 103 in View thepoint places Nakamura U.S.C. as Obviousto numerous within

# 105]and Prior Art” are GRANTED.prediction diag- [Dkt.'411 that thedisclose
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thatIT FURTHER ORDERED De-IS
Summary Judgment“Motion forfendants’

24Invalidity and of theof of Claims 19
Estop-by Reason of Collateral'080 Patent

forpel” Summary# and “Motion[Dkt. 93]
'945 PatentJudgment Invalidityof of the

§ as AnticipatedPursuant to 35 U.S.C. 102
are TER-by 101]the Prior Art” #[Dkt.

MINATED AS MOOT.

al.,TURNER, Plaintiffs,Tamara et

v.

LERNER, ROTHFUSS,SAMPSON &
Defendant.

No.Case 1:11-CV-00056.

Court,United States District
N.D. Ohio.

4,March 2011.


