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claim issixAir Actb. on Cleanavailablethat weredutiesadministrative
GRANTED;DENIED;itto is

plain-thatdefenseits affirmativef. on seven,claimsActc. Clean Wateron
and itsthreepursue its firsttiff cannot GRANTED;nine iseight and

becausedefendantagainstclaimfifth andResource Conservationd. oninstatutesno enforceablethere were fourteen, seventeenRecovery Act claimsare al-the violationsthe timeeffect at GRANTED;eighteen isandDENIED withishave occurredleged to
Planning and Com-Emergencye. onmotion isdefendant’sexception;one

twen-Act claimsmunity Right-to-Knowbrought underon the claimsGRANTED
DENIED.isthrough twenty-fourty-two405 andNRCodeAdmin. Ch.Wis.

first, secondplaintiffsin§ NR 406.03 mo-plaintiffsis reserved onrulingA3.
relief;forthird claimsand on Re-summary judgmentpartialtion for

plain-thataffirmative defenseg. on its actRecoveryandsource Conservation
three claimsits firstpursuetiff cannot claim fifteen.

Wis. Stat.becausedefendantagainst
andConservationPlaintiffs Resource4.285.81(4) an action isprohibits such§

nineteen,sixteen,Recovery Act claimsDENIED;
are WITH-twenty-onetwenty andplain-thataffirmative defenseh. on its

DRAWN.pursueto itsbasis on whichtiff nohas
improperlyitclaims becausefirst three

post-im-andpre-improvementcompared
DENIED;emissions isprovement

that itsaffirmative defensei. on its
subject tonotrecovery unit issulfur

isStandardsPerformanceNew Source
DENIED;

plain-thatdefensej. on its affirmative
Plaintiff,COMPANY,The TOROclaims andprosecutetiff cannot seven

offor violationdefendanteight against v.
Discharge Elimi-Pollutantits National

COMPANY,DEERE &JOHNper-thebecauseSystem permitnation
Defendant.the time of thenot in force atmit was

DENIED;violations isalleged (DSD/JMM).No. Civ. 99-725
plain-thatk. its affirmative defenseon

Court,DistrictStatesUnitedagainstabring prosecutiontiff cannot
D. Minnesota.Conser-under the Resourcedefendant

theRecovery Act becausevation and 12, 2001.June
againstactionfiled itsstate has own

act and the actunder thatdefendant
by both theindependent actionsforbids

is DE-governmentfederalstate and
NIED.

summary judg-partialfor2.The motion
of AmericaStatesment of Unitedplaintiff

oneAir Act claimsCleana.on
DENIED;five isthrough
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and withoutsurfacedisturbing the turf
result fromof dirt that“plugs”theleaving

inventionThismethods.other aeration
areas suchhighin trafficgrowhelps grass

accom-machineThegolf courses.as
of noz-pluralityaby utilizingthisplishes

highunderinject waterperiodicallyzles to
openingsturf to createinto thepressure

spe-areThe nozzlesthe soil.and aerate
situated ata frame andcifically spaced on

turf.above thedistancespecifieda

Statesof threeToro is the owner United
HydroJect 3000:relating to thepatents

“(the5,101,745 pat-’745Nos.U.S.Patent
“(the and5,119,744 patent”)’744ent”),Reiland, Kowalchyk,Alan W.Earl D.

(the The ’1685,207,168 patent”).“’168Hamer,Plunkett, A.SamuelR.Theodore
treatingmethod ofon thepatent focusesGould,Bremer, &MerchantC.Dennis

focusand ’745 patentsThe ’744the turf.MN, plaintiff.forMinneapolis,
performsmachine thatdesignthe of theonPlant,Gray,Cunningham,R.Michael

patent.of the ’168the methodBennett, Minneapolis,Mooty, Mooty &
Dressier, CompanyRockey, Deere andJohnMN, Lyons, DefendantKathleen A.

IL, (“Deere”)Katz, for defen- manufacturer ofChicago, is a well-known&Milnamow
careturfandagricultural, constructiondant.

a ma-manufacturesDeereequipment.
ORDER RZI This ma-chine known as the 700.

chemicals, suchinjectdesigned tochine isDOTY, Judge.District
theinto rootpesticides,andas fertilizersthethe court onmatter is beforeThis

alleges that theturf. Plaintiffzone theofsummaryforpartiesof thecross-motions
patents.all three of itsinfringesRZI 700file,of theon a reviewBasedjudgment.

infringement and assertsdeniesDefendantherein, and forrecord, proceedingsand
of non-to a declarationthat is entitleditstated, ismotionplaintiffsreasonsthe

law. Bothmatter ofas ainfringementpart,in andpartin and deniedgranted
summary judgment.fornow movepartiespartin andgrantedmotion isdefendant’s

stated, grantscourtthereasonsFor thein part.denied
to the ’168as it relatesplaintiffs motion

BACKGROUND motion as itpatent grantsand defendant’s
patents.’745the ’744andtoalleged infringe-the relatesactionThis involves

relating to an aerat-patentsof threement
liquidthat usesmachineing method and DISCUSSION

for cultivation.the soiljets penetrateto
Summary Judgment StandardA.(“Toro”) a well-isCompanyPlaintiff Toro

summarytheapplies sameThe courtinequipmentof usedmanufacturerknown
involvingtostandard motionsjudgmentmaintaining turf. Toro’streating and

involv-as does to motionspatent claims itand sellsmanufacturescommercial division
GroupAviaclaims. Seetypes ofingto other3000, designeda machineHydroJectthe

Inc.,California,Int’l, v. L.A. GearInc.soil withoutcompactedandaerate loosen
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1557, (Fed.Cir.1988). sell,853 F.2d 1561 Sum- or anysells patented invention ...”
mary judgment appropriateis when the 271(a) (2000).§35 U.S.C. patentThe

of record gen-evidence establishes that no has theholder burden provingof infringe-
uine issue of material infact remains dis- byment a preponderance of the evidence.
pute and the movant is entitled to judg- States,See Lemelson v. United 752 F.2d
ment as a matter of law. Fed.R.Civ.P. 1538, (Fed.Cir.1985).1547 An infringe-
56(c); Inc.,Anderson v. Liberty Lobby, analysisment requires two steps. The

242, 248, 2505,477 U.S. 106 S.Ct. 91 first is to construe the meaning and scope
(1986).L.Ed.2d 202 A court should grant of patentthe Tech.,claims. Southwall

summary “ifjudgment the pleadings, de- Co.,Inc. v. 1570,Cardinal IG 54 F.3d 1575
positions, answers to interrogatories, and (Fed.Cir.1995). The second is to deter-file, togetheromission on with the affida- mine whether the accused invention in-vits, if any, show genuinethat there is no

fringes patentthe claims as construed.anyissue as to material fact and that the
Instruments, Inc.,Markman v. Westviewmoving party is entitled to judgment as a

967, (Fed.Cir.1995).52 F.3d 976 A prod-56(c).of law.”matter Fed.R.Civ.P. There
infringesuct patenta if it everycontainsis genuineno issue for trial unless there is

limitation anyof one claim or an equivalentfavoringsufficient evidence nonmovingthe
of each limitation literallynot met. Dolly,party for jurya to return a verdict for that

v. Spalding Cos., Inc.,Inc. & 16Anderson,party. 249, Evenflo477 U.S. at 106
394, (Fed.Cir.1994);F.3d 397 Becton Dick-S.Ct. 2505.

Bard, Inc.,inson & Co. v. C.R. 922 F.2da motion for summaryOn judgment, the
792, (Fed.Cir.1990).796 While the firstcourt views the inevidence favor of the
step is asolely question of law to benonmoving party givesand that party the

court,bydetermined the the second step isjustifiablebenefit of all inferences that can
one for the trier of fact. Id.250,be indrawn its favor. Id. at 106 S.Ct.

however,2505. The nonmoving party, If partiesthe disputedo not any
cannot rest upon mere allega­denials or relevant facts about accusedthe invention

in pleadings.tions the mayId. Nor the but instead assert two different meanings
nonmoving party simply argue that facts claims,the patent’sfor questionthen “the
supporting mayits claims be developed of literal infringement collapses to one of

Rather,atlater or trial. Id. the nonmov-­ claim construction and is thus amenable to
ing party facts,must set specificforth by summary judgment.” Athletic Alterna­otherwise,oraffidavit to genuineraise a tives, Inc.,Inc. v. Mfg.Prince 73 F.3dof factissue for trial. Corp.Celotex v. 1573, (Fed.Cir.1996).1578 Even if theCatrett, 324,317,477 2548,U.S. 106 S.Ct.

parties disagree about meaningthe of key(1986).91 L.Ed.2d 265 theWhere record
claims,in patentterms the summary judg­as ataken whole could not alead rational

mayment appropriatebe asince mereoftrier fact to find for the nonmoving
dispute over the ofmeaning a term doesparty, there is no genuine issue for trial.

in itselfnot create an issue of fact. Id.Co.,Matsushita Elec. Indus. Ltd. v. Ze­
Corp., 574, 587,nith Radio 475 U.S. 106

1. The ’168Patent1348, (1986).S.Ct. 89 L.Ed.2d 538
patentThe ’168 to a turf treatingrelates

InfringementB. Patent aeration method. plaintiff allegesWhile
that defendant haspatent infringedThe owner of a number ofmaya re­

for infringementcover in patent,if the claims the ’168 purposesdefendant for of
makes,authority uses,“without motion,presentoffers to the partiesthe limit their
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rely onevidence, need notthe courtsicClaimthat patent.1 ofclaimtoargument
claimrendering itsinevidenceextrinsicas follows:1 reads

Courtsat 1583.id.(a) Seeconstruction.comprising:methodtreatingA turf
theirof a claimgive the wordsshouldhigh pres-relativelyofa sourcecreating

unlessmeaning,(b) accustomedordinary andperiodi-liquid,incompressiblesure
themusedinventorincompressible that theappearsitjets of saidinjectingcally

the v. Cardiacthrough Corp.turf See ZMIdifferently.above saidfromliquid
1576, 1579pressureat a F.2dthe turf 844Corp.,into soil below Resuscitatorturf

of thedispersiona lateral (Fed.Cir.1988).causewillthat
(c)soil, moving saidwithin saidliquid patentthat ’168concede thepartiesThe

theliquid overincompressibleofsource andissuesconstructionreal claimraises no
pattern suchin aturfof saidsurface bephrases shouldterms andsuch theas

adjacentfromdispersionlateralthethat Thus, theordinary meaning.given their
to lift andanotheronewithjets coact resolveto isfor the courtissuechief

generaltheand reducethe soilfracture 1 ofinfringes claimthe RZI 700whether
density.soil patent.the ’168

purportedthethatconcedepartiesThe
(a) andstepsperformsinfringing device PatentInfringement of the ’168b.

(c) inis dis-(b). Therefore, clauseonly defendant’sthatplaintiff contendsWhile
pute. 1, defen-on claimliterally infringesdevice

in-ofthe affirmative defensedant assertsthe ’168ofConstructionClaima.
patentthe ’168 wasvalidity arguing thatPatent

4,907,516No.anticipated by U.S.Patent
involves as­constructionClaim (“ thatcontendspatent”).1 Defendant’516scope ofmeaning andcertaining the true prior artmerely practices the700the RZIMark­Seeof law.aeach claim as matter dis-Plaintiffby patent.thetaught ’516Inc.,Instruments, 517man v. Westview prac-700the RZIthatand assertsagrees1384, L.Ed.2d134370, 386, S.Ct.116U.S.

patent notteachings of the ’168tices theIntellicall,(1996); Inc. v. Phonome­577
patent.the ’516(Fed.Cir.­1384,Inc., 1387trics, 952 F.2d

is1992) claim construction(holding that Validity ’168of the Patenti.judg­summarytoparticularly amenable
to be val­patentfor aIn orderment). meaning of thedetermining theIn
35 U.S.C.id, be novel.the invention mustclaims, considersthethe courtterms of

102(a). if itnot novel isAn is§ inventionevidence, of thewhich consists“intrinsic”
Anticipa­art. Id.by priortheanticipatedclaims, ofspecificationthethelanguage of
inventionwhen theoccursspecificallytionhistory.prosecutionand thethe patent

inby thisotherswas “known or usedInc.,Conceptronic,v.Corp.See Vitronics
invention.before itspatented”orcountry,(Fed.Cir.1996). If1576, the158290 F.3d

rigor­isanticipationId. standard forTheambigu­is nottermsmeaning of the claim
v.Mfg.& Co.Miningous.intrin- Minnesotathefromcan be determinedous and

4, par-May 1993. Theonpatent was issuedtechniquea forpatent relates to1. '516The
patent wasliq- dispute that the '516ground of notinjection the ties dopulsed intodirect

crop samepatenttreatments. at timeother thefertilizer or the examineruid before
13,on Marchpatent was issued and is-prosecutedwaspatent'516The that T68the

Rogers alsoRogers. is theto Ramon B.1990 sued.
The700. T68designer RZIof defendant’s
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Inc.,Orthopaedics,&Johnson Johnson that there is no anticipation on two bases:
1559, (Fed.Cir.1992).F.2d 1565 First,976 The the U.S.Patent Office decided this

challenger must byshow clear and con­ issue adverse to positiondefendant’s when
vincing single priorthat a artevidence it issued the patent’168 despite the fact

everyreference discloses element of the patentthat the ’516 was before the exam-
challenged claim and enables one skilled in time;2at the second,iner same and the
the art subjectto make the anticipating measurements and teachings of the T68

Indus.,matter. See PPG Inc. v. Guard­ patent contraryare to those indescribed
(Fed.­1558,ian Corp.,Indus. 75 F.3d 1566 patent.the ’516 In particular, plaintiff

Cir.1996); Scripps Clinic & Research points out that patentthe ’516 does not
Genentech, Inc., 1565,v.Found. 927 F.2d directly or inherently teach a method of

(Fed.Cir.1991).1576 The classic test for soil aeration as claimed in patent.the ’168
anticipation is whether priorthe art refer­ Furthermore, plaintiff argues that the

followed,infringeence would if it rather coaction to liftnecessary and fracture the
precededthan patentthe at issue. See uniquesoil is to patentthe ’168 and is not

Morss,Knapp 221, 228,v. 150 U.S. 14 directly or inherently infound the ’51681, (1893);37S.Ct. L.Ed. 1059 Linde­ patent.3
mann GMBH v. Am.Maschinenfabrik

After aCo., careful of the1452,Hoist & reviewDerrick 730 F.2d 1458
(Fed.Cir.1984). record,Thus, agreesthe court with the plaintiffa claim anticipat­is

if each and theevery patented limitation in that ’516found the does not directly or
claim is either explicitly or inherently inherently anticipate the aeration method

infound a single prior art reference. At­ described in 1claim of the patent.168
Inc.,las Powder v.Co. Ireco 190 F.3d Inherency may not be by prob­established

1342, (Fed.Cir.1999);1346 Diversitech possibilities.abilities or Finnigan Corp.
Corp. Inc., 675,v. Century Steps, 850 F.2d Comm’n,v. U.S. Int’l Trade 1354,180 F.3d

(Fed.Cir.1988) (“[f]or prior677 a art refer­ (Fed.Cir.1999).1365 The mere fact that a
ence to anticipate in terms of 35 U.S.C. thingcertain may result from a given set

102, every§ element of the claimed inven­ of circumstances is not sufficient to estab­
tion must be identically shown singlein a anticipation.lish Continental Can Co.
reference”). USA, Co., 1264,Inc. v. Monsanto 948 F.2d

(Fed.Cir.1991).1269 To prove anticipationDefendant thatasserts since
prior1 theclaim of the when art referencepatent’168 isincludes a silent about

“range” taught by characteristic,the ’516 assertedpatent, it is the inherent it
inherently anticipated. Plaintiff counters be clear missingmust the descriptivethat

patent presumed2. A Sons, Inc.,is anyto be andvalid &Hoist Derrick v. Sowa &Co. 725
party asserting 1350,invalidity (Fed.Cir.1984)must overcome the F.2d 1359 (discussing,
presumption by convincingclear overcomingand evi­ giventhe burden of the deference
dence. Texas allegingInstruments Inc. the PTO priorv. U.S. Int'l when thatto the art

Comm'n, 1165, (Fed.Cir.­Trade 988 F.2d patent).1177 invalidates a
1993). A court “owes some deference” to the
Patent Office’s decision when it issued ahas process patent3. A onlyor method can be
patent notwithstanding priorthe Minne­art. anticipated by processa similar or method.

Mining Mfg.,sota 976 Co.,F.2d at 1572. See CarnegieSee Steel v.Co. Cambria 185Iron
Lomb, Inc., 403, 424,Hewlett-Packard 698,Co. v. Bausch & U.S. S.Ct.22 46 L.Ed. 968

1464, (Fed.Cir.­1990)909 F.2d (stating (1902);1467 GoodyearSmith v. Dental Vulcanite
Co., 486,showing 499-500,that "the invalidityburden of ... ... 93 U.S. 23 L.Ed. 952

especiallyis prior (1876),when Originaldifficult the art Corp.was Am. v. FoodJenkins
examiner.”). 1053, (4th Cir.1982).before the PTO Corp.,See also Am. 696 F.2d 1058
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ofdurationnozzles, system pressure,thethingin thenecessarily presentmatter is
machine, and use of antimes,reference, speedit ofand that shotin thedescribed

ordinary own counsel ac-ofby one Defendant’srecognized accumulator.be sowould
infringesThat ele-1268. RZI 700Id. at theknowledgesart. thatinskill the

usedcan be employ-art referencepriorin a as do defendant’spatentments ’168the
a dif-and forare disclosed (Seeasother than Hamer Decl.Ex.Opinion,Letterees.

ofandsufficient innotis D009126-27);ferent function D009085, and GreifQ (pp.
In re Robert-inherency. V.)itself to establish D001996), DecLEx.Hamer(p.Ex. 29

(Fed.Cir.1999).743,son, 745F.3d169 directlyRZI alsothe 700designer ofThe
producesRZI 700pa- thespecific acknowledges thatelucidatespatentThe ’168

pro-machine to the soil.a and fracturesbuilding that liftsfor coactionrameters
liquid 238-239,coacting lateral De-(See HammerDep.of atRogersa patternduce

andthe soiland fracture H.)to liftdispersions clEx.
pat-The ’516density.soilthereby reduce the RZIthatthus determinesThe court

Inparameters.not teach thesedoesent 1. Plaintiff isclaimliterally infringes700
outsideteaches valuesfact, patentthe ’516 on the in-summary judgmenttoentitled
patent.’168in thedisclosedrangesthe a matterpatent asof the ’168fringement

describe, orteachnotdoespatentThe ’516 law.of
jets bemayliquidthethatsuggesteven

thethe soil. Toor cultivatetoused aerate The’744 Patent2.
describesspecificallypatent’516contrary,

RZIalleges that defendant’sPlaintiffthereinvention thatadvantage of theas an
inclaimsa number ofinfringes700(Column 2,disturbance.”soil“[n]ois

however, ofpurposesforpatent,the ’74447^49.)Lines
motion, limitthe theirpartiespresentthe

that no reasonableconcludesThe court patent.17 of that1 andargument to claimsin theof skillfind that onecouldfactfinder
thepatent’516from thediscernart would ’744 Pat-ofa. ConstructionClaim

necessaryall of theofunique combination ent
meth-the aerationproducetoparameters

i. Claim 1In otherpatent.in the ’168claimedod
inherentlynotwords, doespatent’516the reads aspatent’7441 of theClaim

neces-parametersteach theor“read on” follows:
topattern neededthesary produceto comprising:machinetreatingA turf
inaerationof claimedmethodcreate the (a) frame;a

notpatent’516 doesThepatent.the ’168
(b) frameto said formeans connectedT68Thepatent.the ’168anticipatethus

the turf toframe over besaidpropellingvalid.ispatent
treated;
(c) mountedfluidpluralitya of nozzlesInfringement of ’168Patentii.

frame, fluid nozzlesof saideachon saidMoreover, to setdefendant fails
fromapartdistancespecifiedabeingRZI doesthat the 700evidenceforth any
inputhavingand anadjacent nozzlesRather, the evi­fracturenot lift soil.and

output portport, theoutputanport andof the700 usesthat RZI allreflectsdence
distancebeing specifiedanozzleof each1 ofbytaught claimparametersrequisite

turf;above saidundis­In thepatent. particular,the ’168
(d) meansgeneratingfluidpressurizedde­that defendant’sindicatesputed record

frame.onof mounted saidheightspacing,the nozzlecopiesvice
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(e) control connecting pres-means said dutythe to link or associate structure to
generatingsurized fluid means to the function is exchanged for the convenience

input ports ¶of each of nozzles so as 112,said Kemco,§of utilizing 6. See 208 F.3d
produce periodic injectionsto fluid from 1360; Medical,at B. Braun Inc. v. Abbott

output portthe of each said nozzle at a Labs., 1419,124 (Fed.Cir.1997).F.3d 1424
sufficient,system pressure commensu-

Once a court establishes that anozzles,spacingrate with the said toof
means-plus-function issue,limitation is atcause said penetratefluid to through
it must construe that limitation to deter­turfsaid into the soil ain first direction
mine what the claimed function is andand at the same dispersiontime create a
what structure is indisclosed the writteninof said fluid a direction generally out-
specification that corresponds to theward from said first pen-direction of
“means” for thatperforming function.etration sufficient to coact with disper-
Kemco, 1360;208 F.3d at Chiuminattapatternssion from adjacent nozzles to

Concepts,Concrete Inc. v. Cardinal In­lift and fracture the soil so as to reduce
dus., Inc., (Fed.Cir.­1303,145 F.3d 1308generalthe turf density.and turf subsoil
1998)(after establishing that a means-plus-­

parties agreeThe onlythat the disputed issue,function limitation is at the district(e).(d)in claim 1clauses are and
court must construe the function recited

Defendant contends that clauses and determine what structure has been
(d) (e)and of claim 1 are means-plus-­ disclosed in specificationthe that corre­
functions clauses while plaintiff counters sponds function);for performing that

these arethat not. Whether a claim limi­ Odetics, Inc. v. Storage Corp.,Tech. 185
intation is means-plus-function format is a 1259, (Fed.Cir.1999) (claim1264F.3d limi­

of claimmatter andconstruction is thus a tations written as lim­means-plus-function
question Sales,of law. See Kemco Inc. v. ¶pursuant 112,§itations to 35 U.S.C. 6

Co., Inc.,Papers 1352,Control 208 F.3d must be construed to cover the structure
(Fed.Cir.2000). ¶6112,§1360 35Title in the patent specificationdescribed for

provides patenteethat a may define the accomplishing the anyrecited function and
for performing particularstructure a func­ thereof). court,equivalents however,A

genericallytion through the use of a may importnot functional limitations that
expression, providedmeans however that not recited in theare claim or structural

it specificdiscloses correspond­structure limitations from the written description
to that means in theing patent specifica­

are unnecessary performthat to the¶112,§tion. See 35 U.S.C. 6.4 See also
Wenger Mfg.,claimed function. Inc. v.Indus., Co.,Valmont Inc. Mfg.v. Reinke

Coating Inc., 1225,Sys.,Mach. 239 F.3dInc., 1039, (Fed.Cir.1993)983 F.2d 1042
(Fed.Cir.2001).1233(explaining that the patent applicant must

Use ofin the the term “means” in aspecificationdescribe some struc­
performsture which claim limitation creates aspecified presumptionthe thatfunction

¶limitation). 112, invoked,§inrecited the 6 hasThe Federal been but that pre­
¶112,Circuit has sumption may§referred to 6 properlyas em­ be rebutted if the

sup­bodying statutory “quid proa quo” since construed claim limitation itself recites

112, ¶ thereof,4. specifically provides:Section 6 port and such claim shall be con­
structure,correspondingAn strued to cover theelement in a claim for a combination

material,may expressed step specifica­be as a or actsmeans or for in thedescribed
performing specified equivalentsa without the tion andfunction thereof.

structure, material, (2000).sup-recital of §or acts in 35 U.S.C. 112
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recites aclearlylimitationThisclause.theperformtostructureficiently definite
produc-Kemco, controlledinvolvingat the208 F.3d functionSeefunction.claimed

inputthe word to theinjectionsofConversely, absence fluidperiodiction of1361.
112,§that as topresumptiona socreates nozzles“means” the individualports of

invoked, pre-¶ thatbuthas not been fromdispersions6 fluidperiodictheproduce
if therebuttedbemay likewisesumption func-Thisnozzle.port ofoutputthe each

not to recitelimitation is determinedclaim ofthe coactionto createnecessarytion is
performtostructuredefinitesufficiently thelift and fracturefluid topressurized

See id.function.the claimed soil.
inthatarguesplaintiffparticular,In

(e) reciteMoreover, fails tosince clause(d) associatedcan beno functionclause
performtoneededstructurethe additional“means,” thus thisandthe termwith

in-function, tobe construedit mustthisreflectingasconstruedonlycan beclause
joins thesystem thatconduitclude thefluid.pressurizedproviding“apparatus”an

means, orgeneratingfluidpressurized(d)clausesthat bothalso arguesPlaintiff
nozzleport of eachinputand thepump,re-(e) structure torecite sufficientand

capable ofmeanswith a controlcoupled112,§undertreatmentthem frommove
injections.fluid Sinceperiodicproducing¶ ifthat evenlastly contendsPlaintiff6.

(e) thisin forclauseis recited(e) no structure(d) as means-are construedandclauses
themeans, must turn toclauses, the court700 still in-the RZI controlplus-function

¶ the112, a ofdescriptionforequivalent.5 specification§ 6 patentas afringes
accomplishtoneededstructureadditionalof the ’744a careful reviewAfter
controllingandproducingofthe functionthat clausecourt determinesthepatent,

pressurizedthe fluid.(d) means-plus-functiona1 notclaim isof
(d) “pressurizedcalls for aClauseclause. patentin thedisclosedThe structure

Although con-means.”generatingfluid cama mechanicalincludesspecification
“means,” agreescourtthetaining the word systemcamThissystem. mechanical

ofin the anthat absenceplaintiffwith metering valvevalve of thestemdrives the
function, of this wordthe useassociated theallowsperiodicallyandthat controls

means-plus-functionasignalnotdoes accu­theflow fromliquid topressurized
clause, “apparatusanindicatesratherbut (Seesystem.valvethrough themulatorput,Simplyfluid.”providing pressurized 46.)’744, 9, It thisisCol. LinesPatent 40­—­(d) is no associatedin there functionclause

andultimately producesthatstructureAny person of“means.”the wordwith
thedispersion pressurizedthe ofcontrolsagree thatthe art wouldordinary skill in

in aoutput portstheliquid of nozzleoutapparatusanmerely referselement tothis
to ef­sufficientdispersion patterncoactedi.e.,fluid, aproviding pressurizedfor

sofracturing of the soillifting andfect the(d) asthus construedispump.- Clause
turf.density theofas to reduce sub-soilpressur-toapparatus provideancovering

fluid, i.e., a pump.ized thatacknowledgesimplicitlyPlaintiff
plaintiffcorrect sincethis construction isHowever, towith clauserespect

(e)clauselanguage ofthat theconcedes(e) 1, that thiscourt concludesclaim theof
specifically:means”the “controlregardingmeans-plus-functionareflectsclause

"within thesystem consideredvalve whenspecifically defendant’sasserts that5. Plaintiff
(Pl.'saas whole.”equiva- of the inventionthe contextsystemvalve issolenoid actuated

11.)Mem.Supp.Summ.J. atReplycam actuatedplaintiff'sof mechanicallent
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system... calls out a conduit between source generally incompressibleof liquid
pressurizedthe fluid generating means valve;and inputthe of said

inputand the ofport togeth-each nozzle (g) a fluid conduit connected between
with a capableer control device of con- the output of said valve and inputsthe of

trolling throughfluid flow the conduit each plurality nozzles;of said of fluid
system producing injections.and fluid (h) control mechanism for controlling

inThis control device is the form of a the operation of said valve and the
metering cycleddevice or valve that be

movement of said frame over the turn to
pulsed produce injec-or so as to fluid

be treated such that the valve periodical-output porttions from the of each noz-
ly releases high pressure jets general-of7, 8,zle. ’744See Col line 63 to Col. line
ly incompressible liquid from the output8.
of the outputnozzles at an pressure(Pl.’s 8.)Mem.Opp.Summ.J. at
commensurate with the speed of the“Plaintiff further acknowledges that ‘con- frame over the turf and spacingthe of

trol means’ does particularnot evoke one said nozzles so that jetssaid of liquid
flow,”structure which controls fluid but

penetrate through the turf into the soilconveysthat it variety“a of such struc-
such that the dispersion pattern from(Id.)tures.”

outputthe of each nozzle in the soil
Since the cam structure actuates the generally dispersioncoacts with the pat-

device,controlling it indispensableis an adjacenttern of nozzles so as to lift and
part of the “control means” structure re- fracture the soil and generalreduce the(e).quired by clause Accordingly, the turf and turf subsoil density.
court construes the claim to include the

discussed,As will be partiesthe do notsystemmechanical cam partsince it is of
agree on specificwhich disput-clauses arethe structure that controls the fluid flow.

(b)ed in claim 17. allegesPlaintiff that
(h)ii. and in dispute,Claim 17 are while defendant

argue,seems to without explanation, thatClaim 17 reads:
(d) (e) (Def.’sclauses and are in dispute.A turf treating comprising:machine

24.)Mem.Opp.Summ.J. at Defendant fails(a) frame;a
sufficiently,to brief this claim and in a(b) a drive mechanism connected to said

conclusory that,fashion asserts “[f]or themovingframe for said in givenframe a
reasons,same Deere infringedoes notdirection, and at a speed,controlled over

(Id.claim 17 of the ’744patent either.” attreated;the turf to be
30.) footnote,In a defendant also indi-(c) pluralitya of operative-fluid nozzles

(h)cates that clause of claim 17 must bely connected to said a specifiedframe
means-plus-functionconstrued as a limita-nozzles,distance apart adjacentfrom

tion since it recites insufficient structure.havingeach of said nozzles inputan and
(Id. 29.)at Given this inexactitude andoutput;an
the court’s ultimate finding of non-in-(d) a pressurized generallysource of in-

claim,fringement on this the court willcompressible liquid operatively connect-
(e)(b),limit its construction to clauses andframe,ed to said pressurizedsaid source

(h) of claim 17.having an output;
(e) (b)havinga valve an input and an out- Clause recites “a drive mecha­
put; nism connected to frame[the machine’s]
(f) movinga for in given[the machine]fluid conduit a di­mechanism connected

rection,outputbetween the of pressurizedsaid and at a speed,controlled over the
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thespeedthe of frame13, with(Patent 744, commensurateCol.be treated.”turf to
liftingtheas to createturf’ so31-33.) that over theconcludescourtTheLines

to reducecoaction neededfracturingandclause.means-plus-functionnot athis is
(Id., 13, 48-LineCol.compaction.struc- subsoillack sufficientdoes notclauseThis

GO.)under aconstructionture to warrant
thereanalysis, nor ismeans-plus-function

Infringement 744 Patentof theb.¶112,§ 6 shouldthatsignalinglanguage
andordinary interpretation aAn as mat­apply. claims are construedAfter the

therefore mustclaimof this law, considerconstruction the court wheth­mustter of
(1) a drive mech-components:two could findinclude trier of facter “a reasonable

pro-mechanizedanism, i.e., form ofsome any construedlimitation ineverythat
6 (2) to the ma-that is connected in the ac­pulsion; may be foundclaim at issue”

propulsion.thisprovidingforchine’s frame v.Corp. Au­Unidynamicscused device.
understanding of the word Ltd.,Int'l,The common 157 F.3dtomatic Products

“joined, linked orsuggests: (Fed.Cir.1998).7 Thus, the1311,“connected” 1316-17
See, e.g.,being separated.”incapable of claims ascompare themust nowcourt

DictionaryCollegiate infringingMerriam Webster’s de­allegedlythetoconstrued
ed.1998).(10th244-245 vice.

(e) “a valve hav­indicatesClause Infringementi. Literal(Patent 744,output.”input anding an
of a claim oc­infringementLiteral41.) means-­13, is also noThereLineCol.

in theevery limitation recitedcurs whenthis clause norlanguage inplus-function
device, putorinappears the accusedclaimThus, thisstructure.of sufficientpaucity

construedproperlywhen “thedifferently,to reflect theconstruedbelimitation must
exactly.”the deviceclaim on accusedreadsin otherlanguage,theordinary meaning of

Worth, Inc., 239Inc. v.SportsDeMariniports.and outwords, has inthata valve
(Fed.Cir.2001)1314, (quotingF.3d 1331(h) adisclose func-does notclauseSince Wawa, Inc., F.3dLtd. v. 81Amhil Enters.struc-sufficientto disclosetion nor fails Inc.,(Fed.Cir.1996));1554, Dolly, 161562there isture, thatalso concludesthe court (an in­device mustF.3d at 397 accused

language invokedmeans-plus-functionno claim).of theevery claim limitationcludebe con-It must thereforeby this clause. missing or is notlimitation isjustIf oneunambig-ordinary andrecite itsstrued to claimed, infringe­no literalmet as there is
delineating a “controloflanguageuous &Pirie Scottment. v. CarsonLondonofcontrolling operationtheformechanism (Fed.Cir.1991);1534,Co., F.2d 1539946ofmovementvalve and theconduit][the Gard, Inc.,LaGroup v.Mas-Hamiltonturf toover the beframedevice’s][the (Fed.Cir.1998).1206, 1211156 F.3dperiodicallythewayin that valvetreated a

toan accused deviceorder for... Injets from thepressurehighreleases
¶112, means-plus-§ 6literally infringe aoutput' pressureatnozzlesoutput of the

1374; (Fed.Cir.2000).Co., 1379F.3dsystem comprised, in 224engine6. as anSuch
However, summatymay granthydraulic as disclosed a district courtpart, a drive motorof

'744,(See Patentpatent specification. infringe-that thejudgmentin the "when it is shown
6, 50-53.)5, 58-60; Col. LinesandCol. Lines reasonably onlydecided incan bement issue

movant, all reasonable fac-of whenfavor the
an accusedof whether7. The determination favor ofare drawn in non-tual inferences¶112, literally orinfringes § 6 claimadevice Group, v. VMCInc.Voice Tech.movant.”normallyequivalents isthe doctrine ofunder 605, (Fed.Cir.1999).Inc., 612Sys., 164 F.3d&Caterpillar Inc. v. Deerequestion fact.a of
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limitation,function the analysis,accused device acknowledging that tripar-“this
structure to performmust have the identi­ tite developedtest for the doctrine of

in Wenger,cal function recited the claim. equivalents whollyis not transferable to
¶Odetics,(citing239 F.3d at 1238 112,185 F.3d §the 6 statutory equivalence con-

1267). addition,at In the structure in the text” due to the identityfunctional re-
accused device must be either identical or Thus,quirement). two onlystructures are

theequivalent correspondingto ¶structure equivalent purposes §for of 112 6 when
Id.;in specification.the Johnston v. they function,perform the identical in sub-

(Fed.Cir.­1574,Corp., F.2dIVAC 885 1580 stantially the way,same and with substan-
1989); GamingWMS Inc. v. Int’l Game tially Kemco,the same result. See 208
Tech., (Fed.Cir.1999)1339,184 F.3d 1350 F.3d at 1364.
(holding patenteethat the must show that After thecomparing language of 1claim
the performsaccused device the identical or claim 17 with defendant’s in-allegedly
function recited in the claim and incorpo­ machine,fringing the court concludes that
rates the equivalentidentical or structure RZIthe 700 does literallynot infringe

in specificationdisclosed the inand recited the ’744patent.
claim). words,the In other in order for

(e)Clause of claim 1 as in-construedthe relevant structure of an accused device
cludes the mechanically controlled cam¶literally 112,§to meet a means-plus-­6
system above described. It undisputedislimitation,function the accused structure
that the RZI 700 uses an electrically oper-performmust the identical function recited

system.ated solenoid The accused devicein the claim and must either be the same
therefore does not contain the same struc-112,§as the disclosed structure or be a
ture as disclosed in the ’744 patent. The¶ i.e.,“equivalent,”6 be otherwise insub­
key question then is whether a reasonablestantially different with respect to struc­

¶112,§trier of fact could find equivalen-6Kemco,ture. See (citing208 F.3d at 1364
cy between the mechanically operated camOdetics, 1267);185 atF.3d Pennwalt
system and the electrically operated sole-Inc.,Corp. v. Durand-Wayland, 833 F.2d

words,system.noid In other do the two(Fed.Cir.1987)931, (en banc). Thus,934
identicallydevices function and in a sub-functional identity and either structural

stantially waysimilar structural to achieveidentity equivalenceor necessary.are both
substantiallythe same result. See Cater-Caterpillar, 224 F.3d at 1379.

pillar, 224 F.3d at 1379.
aUnder modified version of the

After a careful review of the rec­function-way-result methodology described
case-law,ord and the relevant thein courtGraver Tank & Manufacturing v.Co.

Co., determines that605,Linde no reasonable factfinder608,Air Products 339 U.S.
854, could(1950),70 find that the electricallyS.Ct. 94 L.Ed. defendant’s1097 two

may systemstructures controlled“equivalent” equivalent,be solenoid ispur­for
¶ ¶112,§poses 6,§of if for 112they perform purposes6 of a to plaintiffsthe

function,identical in substantially mechanically system.the controlled cam Al­
way, substantiallysame with though appearthe same re­ the two devices performto

Odetics, (set­ function,sult. See 185 F.3d at 1267 an identical they do inso sub­
ting forth a function-way-resultmodified stantially ways.8dissimilar The court thus

assertions,reaching8. The court traryin this plaintiffsconclusion has to does not believe
taken into consideration finding non-infringement,the Federal Circuit's jux-that a of when

dissimilarities,Caterpillarrecent decision in taposingInc. v. Deere & the structural is con-
Co., (Fed.Cir.2000),224 traryF.3d 1374 holdingand con- to the Particularly,of that case.



1136

“equivalent”bestill anmay nonethelessclaim 1. Seeofinfringementno literalfinds
(affirm- Underequivalents.ofMas-Hamilton, at 1213 under the doctrine156 F.3d

of no a device thatequivalents,ofcourt’s determination the doctrinedistricting
powereda solenoid limi-infringe expresstheliterallybetweenequivalence does not

pow-motorstepperan electric mayand nonethelesspatentdevice a claimtations of
inthey operate substan-sinceered device deviceinfringe if the accusedfound tobe

ways).tially different toequivalentarethatcontains elements
in-patentedof theclaimed elementeach(b)17, clause ofTurning to claim
v.Co.Warner-Jenkinsonvention. Seea drive mech­clearly delineatesthat claim

21,Co., 17,520 U.S.Chem.Hilton Davisplaintiffsframe ofto theconnectedanism
(1997).1040, L.Ed.2d 146137117 S.Ct.thepropellingof ma­purposesdevice for

RZI 700 is aThethe turf.chine over
question ofdetermining theInto a tractor. Itcoupledmachine that is

de­with to mechanicalequivalency respectthat ismechanisma drivedoes not contain
vices, theSupreme Court has endorsedthethethe frame of machine.toconnected

test, which“function/way/result”of theuseinfringement.9Thus, literalis nothere
of thecomponentexamines whether someFurthermore, court determinessince the

(1) substantiallyperformsaccused devicemeans-plus-func­not athat clause isthis
(2)function, thesubstantiallyinthe same¶112,limitation, equivalency§ 6notion

(3) the same result asway, to achievesamenecessary.10analysis is
39-40,at 117the claimed element. See id.

Equivalentsofii. Doctrine Tank, at(citing 339 U.S.1040 GraverS.Ct.
854);605, v.Equip.Dawn Co.70 S.Ct.does not lit­an accused deviceIf

Inc., 1009,¶ 140 1016112, Kentucky Farms F.3dis, §a 6thaterally infringe, is not
(Fed.Cir.1998).11structure, itthe disclosedequivalent of

andbetween the two machinesanalysis dissimilaritiesthat itsthe does not believecourt
theyways function asthe in whichcompeting structures re- dissimilarhere of the overall

component-by-impermissible related to clause.sorts to "an this
See, Deere,e.g.,component analysis.” 224

Rather, the court has beenatF.3d 1380. cautionedCourt has alsoSupreme11.The
claimthe relevant limita-mindful to construe application of the doc-against broad antoo

only the overall structure cor-tion to include with thenoting potential conflicttrine its
See, e.g.,responding the claimed function.to public-noticeand functions of"definitional

Odetics,id.; 185 F.3d at 1268. claiming requirement.” War-statutorythe
ner-Jenkinson, 29, 1040.U.S. at 117 S.Ct.520

infringement, theAgain, literal ac-9. to find take into con-Accordingly, courts must also
every limitationmust include ofcused device termed the "allissideration what sometimes

Dolly,dispute. at16 F.3d 397.the inclaim elements” rule:
missing, bethere can noIf one islimitation

patent claim iscontained in aEach elementCarsoninfringement as a matter of law. Pirie
scopedefining ofto thedeemed materialMoreover,Scott, since theF.2d at 1539.946

invention, thepatented thus doc-the andinfringement on the basis-ofcourt to findfails
applied to indi-equivalents musttrine of beclause, analyze the otherthis it will not claus-

claim, to theof the notvidual elementsabovees of claim as construed.this
important toas a whole. It isinvention

doctrine,application thethe ofensure thattoclause construed re-10. Even if this were
element, is notto an individualeven asanalysis,means-plus-functionquire thea

effectivelyplay tobroad asallowed suchanot conclude that reasonablecourt could
entirety.inthat element itseliminatethe twocould find that structurestrier of fact

29, Dolly, 16alsoId. at S.Ct. 1040. Seepurposes 117equivalent forhere the same orare
¶6112, F.3d at 399.given profound§ the structuralof
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poweredaequivalency between solenoidThus, traditional func-appliesif theone
equivalen- motorsteppertest to establish device and an electricaltion-way-result

performmust inpowered operateaccused structure device since the twocy, the
function, in Hence,sub-substantially the same substantially ways).different

achieve sub-way,same tostantially the equivalencyis no under the doctrine.there
result, the disclosedasstantially the same (b),17,claim the courtTurning to clause

Kemco, 208 F.3d at 1364.structure. See also determines that defendant’s machine
prongs are“way”the and “result”Because infringe upon plaintiffs patentnotdoes

¶§ 6 and theboth 112the same under equivalents. Specifi-under the doctrine of
tests, a structureequivalentsofdoctrine cally, concludes that no reason-the court

¶§ under either or112 6 testfailing the could find that defendant’sable factfinder
fail the doctrine ofprongs mustboth in RZI a drivefailure to use the 700

the same reasons.test forequivalents connected to the machine’smechanismId,.12
purpose movingthe of the frameframe for

(e),1, since theclaim clauseRegarding given speedin a direction at a controlled
was noabove that therecourt concluded similarity sufficientmanifests substantial

similarity wayin the these de­substantial infringementofto warrant a determination
¶112,§ analy­6function under thevices of the doctrine of“way” prongunder the

sis, under the doc­equivalencyis nothere Kemco, at 1364.equivalents. See 208 F.3d
Chiuminatta,equivalents.trine of See

infringe-since there is noAccordingly,that when(providingF.3d at 1310-11145
patent,’744 the court con-ment of theto be“way” prong was determinedthe

is entitled to sum-cludes that defendant¶112,§under 6substantially different
as amary judgment non-infringementofunder theinfringeit could notanalysis,

matter of law.theequivalents preciselyfordoctrine of
(ifKemco,reason); 208 F.3d at 1364same

The’745 Patent3.¶112, equiva­§fails 6 test forstructure
summary judg-Plaintiff also moves forequiva­oflency, it “must fail the doctrine

asserting’745 that thepatentment on thereason(s)”). Intest for the samelents
Conversely,it. defen-infringesRZI 700sum, be­the substantial differencesgiven

argu-summary judgmentfordant movessystemcammechanically operatedatween
of claim 1 ofthat there are clausesingelectrically operatedand the defendant’s

means-plus-func-that arepatentthe ’745trier of factsystem, no reasonablesolenoid
include, a ofpartthat astion clauses andthat the RZI 700 functionscould conclude

necessary forstructurecorrespondingtheway that recit­substantiallyin the same as
functions, struc-(e) claimedperforming theclaim 1. See Mas-­ed in clause of

in RZI 700.found theHamilton, no ture that is not(affirming156 F.3d at 1213

"insubstantial,”aredistinguishes "equiva­ and disclosed structurekey that12. A feature
1310,Chiuminatta,¶6112, and that145 F.3d at"equivalence” see§ andlence” under

wayfunction-way-result analysis is "onetheequivalents is thatunder the doctrine of
¶ differences exist.”to determine if substantialequivalents perform§ the iden­112 6 must

Mas-Hamilton,structure, (citing War­F.3d at 1212156the disclosedtical function of
529,ner-Jenkinson, at 117 S.Ct.520 U.S.equivalents ofunder the doctrinewhile

609,Tank,1040); U.S. atsubstantially also Graver 339only perform a seeequivalents need
Kemco, patent("[e]quivalence, in theF.3d at 70 S.Ct. 854See 208similar function.

law, isprisoner of a formula andis not theinquirycourt notes that the basic1364. The
vacu­in aan absolute to be consideredequivalents thus is notdoctrine ofunder the

um.”).thethe differences between accusedwhether
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of the ’745 whicha. Construction ed is sufficient to effect the flowClaim
liquidof out of the nozzles more in thePatent

squareorder a pulseof wave and themotion, partiesof this thepurposesFor
enoughwater hammer effect is not toto claim 1 of the ’745argumentlimit their

manifold,destroy the wherein the rela-part:1 reads in relevantpatent. Claim
tionship of the inpressure pounds percultivating by hy-for turfapparatusAn

inch,square cross-sectional area of theaction, comprising:draulic
(Ab)bore and the area ofaccumulated(a) frame;a

ports (AN)the outlet of the nozzles is(b) connected to saidoperativelymeans
...giving by following:thepropelling apparatusfor said overframe

(b), (d), (e), (f),particular,In clauses andcultivated;to bethe turf
(h) are in dispute. partiesThe concede that(c) fluidplurality operative-a of nozzles

(f)(b), (d), (e),clauses are means-plus-andframe,ly connected to said each of said
Accordingly,function clauses. the courtinlet and outlethaving ports,nozzles

must construe lightthese claims in ofports havingeach of said nozzle outlet a
¶112,§ 6.areacross-sectional and said nozzle out-

ports having (b)let a diameter of from Clause adelineates means for
inch;toabout 0.033 about 0.090 propelling the frame “operatively connect­

(d) Therefore,pressurizing liquid opera-means for ed” to the frame. the dis­
frame,tively embodyto said said noz- cussed functionconnected must the addition­

al necessary propelzles in fluid communication with said structure to the frame
means,pressurizing pressurizing operativelysaid connected to the machine. Af­

means, flow on and flow ter a carefulhaving patentsuitable review of the specifi­
times, cation,providingoff duration a flow of the court determines that the

2,300 psifromliquid about to about structure disclosed that accomplishes this
5,500psi; function a gasoline engineincludes con­
(e) nected to a drive belt powers hy­that aaproviding liq-means for source of

draulic pump providesthat in turn pres­inuid to be fluid communication with
hydraulicsurized fluid to drive ameans; motorsaid pressurizing

that is mounted to the frame of the ma­(f) controllingmeans for flow of the liq-
clearlychine. It is the combination of allpressurizinguid from said to saidmeans

of these elements that creates the sourceliquidinlet ports, whereby the exits said
powerof propellingfor the frame over theports pressureoutlet at a sufficient to

Moreover, above,turf. pointedas out theliquid penetratecause the to the turf
“joined,word “connected” denotes linkedholes;and create cultivation

incapable Thus,or being separated.”13ofbore,(g) having elongatea manifold an
the propelling”“means for must includehavingsaid manifold an inlet in fluid

systemthis comprising the internal com­communication with pressurizingsaid
engine, hydrostaticbustion the pump andmeans and said nozzles in fluid commu-

hydraulicthe operativelymotor connectedbore;nication with said and
to the frame.(h) the cross-sectional area of the bore

(d)is in pressuresized to therelationship Clause arequires “means for
and an accumulation of the cross-sec- pressuring liquid.” The court determines
tional ports,area of the nozzle outlet that the thatfunction this clause recites is

(1)wherein a water hammer effect is creat- and pressur-multifaceted includes: the

See, supra,13. at 1134.



1139

(e) a means for(2) requiresClausea suitableprovidingliquid;theizing of
liquidof “to be in fluidproviding a sourceduration-timing of theof thecontrol on/off

(3) pressurizingwith thecommunication”thecontrollingandliquid;theflow of
in thisThe function recited clausemeans.rangepressurewithin aliquidtheflow of

pressurizedof thetransportationis thestruc-2,300 5,500 The additionalpsi.toof
thepressuringfrom the means toliquidpump thatinclude themust thereforeture

thatmeans. The court concludescontrolsystemliquid and the valvethepressurizes
thatcorresponding additional structurethethewith“in fluid communication”that is

specification discloses to accom­patentthealso include the structureIt mustnozzles.
sys­the hoseplish this function includesflow on andthe suitablecontrollingfor

tem and connectors.providingtimes and foroff durationflow
liquid to theflow of thepressurizedthe (f) calls for a means ofClause

ultimately pe-thethat effectuatesnozzles liquid. The functioncontrolling the flow of
injections from thefluidpressurizedriodic by specificallythis clause calls forrecited

It thisthe nozzles. isports ofoutput whereby itliquidcontrol of the isthe
in-fluidperiodicof thedurational control thepressurizingfrom the means tomoved

create the wa-that is essential tojections that it exitsportsinlet of the nozzles so
cultivates theeffect thatdispersionter a sufficient toports pressurethe outlet at

patentthestructureThe additionalsoil. the turf andliquid penetratecause the to
includesdescribes thereforespecification correspondingThecreate the cultivation.

the use ofpump,the belt-driventhe use of in­patentin the ’745structure disclosed
valve, seat, reciprocatingthethe valvethe op­whicha valve and accumulatorcludes

systemmechanical camstem and thevalve with an exit tube andin combinationerate
the valve stem tomovesperiodicallythat liq­the flow ofdischarge producetube to
thereby providingthe valveopen and close off times.flow on and flowuid at suitable

times.and flow offsuitable flow onthe (f) must be construedAdditionally, clause
contentionpoint ofparties’ primaryThe a care­cam mechanism sinceto include the

the con-clause is whether indi­regarding specificationthis patentful review of the
plain-include systemof this claim should valvestruction that the cam-actuatedcates

After a correspond­cam mechanism.14 theindispensable parttiffs use of a ofis an
In otherpatent specification,of the this claim.ingcareful review structure of

words, operatespositionwith defendant’s cam mechanismthe court concurs since the
the neces­system provideshere necessitates thatthat the means described the valve

mechanically flow which is the essen­controlled control of thesaryinclusion of thethe
(f),by clause it mustspecifiedsince functionutilizing the cam mechanism tialsystem

of thisanyin constructionthe be includedstructurally imperative performtoit is
claim.15in this clause.function recited

(h) a “water hammerpur- 15. While clause recitesthe limitedThe court notes that for14.
effect,” apparentsummary judg- considering parties dis-opposing theposes of defendant's

motion, plaintiff that this cam actuallyconcedesment this claim isagreement over whether
part of thebe construed asmechanism should present litigation and shouldin theat issue

upon the lan-corresponding structure based given thethis orderbe considered ineven
(See Pl.’s Mem.guage the claim.of by defendant in thealleged madeconcessions

9.) expert ac-Opp.Summ.J. at Plaintiff's also light of the court’sinterrogatories, and in
knowledges system should bethat this cam non-infringementofultimate determination

part corresponding struc-as of theincluded 1 of thisof claimthe other limitationson
(Seeperform this function.ture needed to notthat it needpatent, the concludescourtO.)47,Dep.P. Decl.Ex.Moore Hammer
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Infringement the Patent the court’s determination that thegivenof ’745b.
substantiallymachines function in dis-twoinfringementliteral of aAgain,

Kemco,ways.similar See 208 F.3d atrequireslimitationmeans-plus-function
believe,1364. The court further does notin thethe relevant structure accusedthat

consideringwhen this clause in the contextthe functionperform identicaldevice must
whole,invention that a personof the as athe claim and be identical orrecited in

ordinaryof skill in the art would find thecorrespondingto the structureequivalent
allegedly infringingclaimed and structuresCaterpillar, 224 F.3dspecification.in the

interchangeable purposes per-to be for of(ex­1379; Odetics, 185 at 1267at F.3d
the claimed function.forming See Cater-identity eitherplaining that functional and

Thus,pillar, 224 F.3d at 1380. the courtidentity equivalenceor are bothstructural
‘concludes that defendant’s device does notnecessary).16

(b)literally infringe pat-clause of the ’745(e)(b), (d), (f),Regarding clauses and
ent.ap-while elements of the accused device

(d)pear performto similar functions to those requires mechanicallyaClause con-
byrecited clauses of claim 1 ofthese system utilizingtrolled valve a cam mecha-
patent,the ’745 the court determines that nism. Defendant’s device does not have a

the device does not contain sub-accused equivalence.17cam mechanism nor its
stantially delineated,the same structure as disclosed Again, and as above the court

since the two devicesequivalenceor its cannot conclude that these structural dif-
substantially ways. insubstantial,function in dissimilar ferences per-are nor that a

ordinaryson of skill in artthe would find(b) a means pro-Clause delineates for
them to forinterchangeable purposesbe ofmachine,pelling the frame of the and as
performing the claimed function. id.Seeabove,construed this structure includes

(d) accordingly literallyClause is not in-gasoline engine, hydrostatic pumpthe a
fringed by the RZI 700.hydraulic undisputedand a motor. It is

that the RZI not gaso-700 does contain a (f)Lastly, similarlyclause forcalls a
engine, hydrostatic pump hy-line a or a systemvalve that the camincludes mecha-

draulic motor. is,nism. That the relevant additional
¶Moreover, 112,§a analysis,under 6 structure for this limitation must include

the court cannot conclude that the differ- the system.cam-actuated valve For the
allegedly discussed,ences between the claimed and same reasons as above i.e. the

infringing electricallystructures are insubstantial. RZI 700 uses an controlled so-
Simply can be noput, infringement system mechanicallythere lenoid not a operated

(Seegreaterthis in detail. way substantiallyaddress clause the same to achieve the
12, 5.)Reply Mem.Sup.Summ.J. Tech.,Pl.’s at n. same result. See IMS 206 F.3d at 1435

Odetics, 1267).(citing 185 F.3d atdiscussed, equiva-16. As above the tests for
112, ¶6§lence under and the doctrine of

determined,17. As the court has above therelated,equivalents closelyare and involve
electrically operated sys-defendant's solenoidanalyses insubstantiality"similar of of differ-

equivalent purposestem is not an for ofChiuminatta,ences.” Id. See atalso 145 F.3d
¶112,§ plaintiff's6 to mechanical cam-actu-1311. A modified version theof well-known

See,system. supra,ated at 1135. See alsotripartite equivalentstest for the doctrine of is
Mas-Hamilton,¶112, (holding156 F.3d at 1214applied §thein 6 context to determine

insubstantial, infringementthat there was no literalif becausethe differences are and thus
equivalent "stepper equiva-per-an is it motor is not the structuralaccused device when

...”).substantiallyforms the identical function in lent of solenoid[a]
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IT OR-Accordingly, IS HEREBYthat therethe court concludessystem,cam
this clause. DERED that:ofinfringementno literalis

means-sum, considering thesewhenIn summary judg-Plaintiffs motion for1.
in claus-foundlimitations asplus-function inpart partin and deniedgrantedment is

the(d) (f), ofand in the contextandes oninfringementthe court findssince
whole, court concludesa theasinvention andpatent;the ’168

findof fact couldtrierno reasonablethat
summaryformotion2. Defendant’svalvesolenoid-actuateddefendant’sthat

in ingranted partis and deniedjudgmentbe antoproperlyis consideredsystem
non-infringementthe court findspart sincemechanical cam-to plaintiffsequivalent

patents.’745on ’744andofpurposesforsystemvalveactuated
¶ Mas-Hamilton, 156 F.3d at112,§ 6. See

whensimilar conclusion(reaching1214
andsystempowereda solenoidcomparing

Theresystem).poweredmotorsteppera
differencesmore than insubstantialare

con-here, cannot thereforeand the court
in-literallydevicethat defendant’sclude

patent.the ’745fringes
America,STATES ofUNITED

Equivalentsofc. Doctrine Plaintiff,

ais notif an accused deviceAgain, v.
¶112, of disclosed struc-equivalent§ 6 the

MINT, LLC.; Su­The WASHINGTONliterally infringe, itture, notand thus does
Partnership, Mar­NovusLimitedvon“equivalent”anstill bemay nonetheless

Brokl; HenryInc.;keting, Thomasheldequivalents andthe doctrine ofunder
Cousineau, III; Jagodzinski;ScottValmont, F.2d at983infringe.to See

Topousis, Defendants.Damianand1043.
(JRT/FLN).No. CIV.99-1768however,court, that noconcludesThe

thatcould findtrier of factreasonable Court,DistrictUnited Statesthatstructuredevice containsdefendant’s
D. Minnesota.

of the disclosed structureequivalentis an
Theequivalents.the doctrine ofunder 22,June 2001.

in theways whichinordinately dissimilar
Millenacker,Humes, As-Robyn A.Joanfunc-the two devicesstructure ofrelevant

ofAttorney, Officesistant United Statesofa determinationclearly precludestion
Attorney, Minneapolis,United Statestheequiva-ofunder theinfringement doctrine

Brown, Attorney,MN, USAnthony WayneMoreover, thecannot findthe courtlents.
L. Christen-Byrnes and SusanJ.Thomasnecessary to“insubstantiality change”of

Justice, Torn-Jonberry, Department oftheunderinfringementthat there ishold
DC, plaintiff.Washington, forquist,id.equivalents.of Seedoctrine

Jr., A.Mark, Caseythat Donald Chanceconcludessummary,In the court
Johnson,Kniser, EdenMarkFafinski &infringe uponRZI 700 does notthe

Harrison,Prairie, MN, EdwynMarionthereby en-ispatent.’745 Defendantthe
Church, VA,Office, FallsLawof non-in- Harrisonsummary judgmenttotitled

for defendants.law.fringement as a matter of


