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Nevertheless, independentthe
testimonyadmissible BAYBoneyof Detective DELAWARE SURGICAL SER-

VICES, P.A.,was sufficient to establish that the dis­ a Delaware Professional
questiontance in Corporation,was less than the statu­ Services Defendant-Be-

tory low,minimum necessary Appellant,to prove Cross-Appellee,that
Tolson was in possession of a controlled

v.substance within 300 feet of a church and
1,000 feet of a school.21 BoneyOfficer SWIER, M.D., Plaintiff-Below,Patrick
testified he highwayknew that lanes of Appellee, Cross-Appellant.
travel apartare twelve feet and that the

370,No. 2005.median Thus,is ten feet wide. with four
Northbound lanes for traffic and three Supreme Court of Delaware.

traffic,Southbound lanes for there was
15,Submitted: March 2006.approximately ninety-four roadwayfeet of

between the hotel and the Christian Acad­ 22,MayDecided: 2006.
emy. Using the dimensions of the road

6,EnRehearing Banc Denied June 2006.and other acquiredinformation during his
years work,seventeen of police Officer

Boney testified that the distance between
the hotel and the church and school was

statutory 1,000less than the minimum
and 300 feet respectively.

Boney’sDetective estimate of distance
experiencebased on his was relevant and

in right.admissible its own No other
testimony contradicted that estimate. Of-

Boney’s independentficer testimony was
sufficient to support jury regard-a verdict
ing the atdistances issue without the use
of Rangethe Finder. Accordingly, we
hold that Superiorthe inCourt’s error
admitting Rangethe Finder evidence was

beyondharmless a reasonable doubt.22
Thus, Tolson’s final claim of error is also
without merit.

Conclusion

The judgments Superiorof the Court
are affirmed.

16, 4767(a)(1) State, (1987).§§21. Del. C. tit.Ann. & 22. Van Arsdall v. 524 A.2d 3
4768(a) (2003).
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Esq., (argued),D. Goldberg,Robert of
Biggs Battaglia, Wilmington,& Delaware

appellant.for

Hackett, Esq.R. (argued),David of
Hackett, Delaware,Griffin & Georgetown,

for appellee.

Justice,STEELE,Before Chief
RIDGELY, Justices.HOLLAND and

RIDGELY, Justice.

earlycase the termi-This arises from
of contractemploymentnation an between

Plaintiff, Swier, M.D.,Patrick and Defen-
dant, Services,Bay SurgicalDelaware

(“DBSS”). trial,P.A. After a bench the
Superior compensatoryCourt awarded

liquidatedand costsdamages, and attor-
Wagefeesney’s Paymentunder the and

(“WPCA”).1 appealsCollection Act DBSS
Superior liquidatedthe ofCourt’s award

attorney’sdamages, costs and fees to Dr.
(1)Swier under the because theWPCA

(2)payment “wages”final and itwas not
had togrounds disputereasonable the fi-
nal Dr.payment. cross-appealsSwier the
Superior ruling payCourt’s that he must
liquidated damages to DBSS because he
contends the contract for an im-provided
permissible penalty.termination

affirm againstWe the judgment Dr.
languageSwier because the contract awas

permissible liquidated damages provision.
againstWe reverse the judgment DBSS
applybecause the WPCA not whendoes a

hasparty grounds disputereasonable to a
arising employmentclaim under the at

Here, liqui-issue. DBSS deducted the
damages Dr.dated due from Swier’s final

compensation payment, and therefore had
grounds disputereasonable to the final

payment to Dr. Swier.

19Del.C.§§1. 1101—1115.
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Agreement,of thisUpon terminationI.
If thispaymentsall draw shall cease.workingDr. beganIn 2001March Swier

terminated for reasonsAgreement was2 of con-part-time at DBSS. theSection
inas definedthan Good Causeothercompensation “fiftyset attract Dr. Swier’s

11, shall beParagraph Employeethe(50) monthlypercent of all collected[his]
topayment equalto 50%a finalentitledreceipts, adjusted by salarythe advanced
periodReceipts, for theof all Collectedexpenses for that month.”and incurred

this to 90agreementfrom the date ofitanticipatedThe contractemployment
to of termi-days subsequent the dateand forin March 2001 lastbeginwould

nation, salary and reimbursedless all
years.two

throughout thisexpense payments made
part-timenot a em-signDr. Swier did The amount collectedperiod.same

Bothployment contract until June 2001. daysto 100payable Employeebeshall
parties represented by counsel.were Sec- the of termination.subsequent to date

12 provided pay-tion of the contract for a negativein aIf this calculation results
$25,000byof partyment whichever termi- (draws salaryin ofamount excess

early.nated 12 of thethe contract Section earned) negative amountthen this shall
contract provided: by Employeerepaid Employerbe to the

WITHOUTTERMINATION date of ter-days subsequent100 to the
agreement mayCAUSE. This be ter- mination.

(1)by either party uponminated one 7, 2002, Dr.By Februaryletter dated
priormonth’s written notice. gave to Dr. Katz ofnotice termi-Swier

In in-recognition expensesof the part-time agreementnation of the “effec-
by Employer employingcurred in Em- receiptfrom the date of oftive one month

ployee introducing Employeeand to the notice.”this
community, aiding pro-medical and the 9, 2002,July the Practice Adminis-On

Center,by ofcurement Beebe Medical the final com-trator at calculatedDBSS
bycertain equipment Employeeneeded Dr. fromdue to Swier DBSSpensation

performto certain theprocedures at 2 the part-time Agree-Section ofunder
hospital, if Employee terminates this $18,356.52,at then thement subtracted

term,agreement prior ofto the end its $25,000 due Dr. to un-from Swier DBSS
agrees anEmployed pay Employerto sent a letter to Dr.Section 12. Sheder

early penalty equaltermination to $6,643.48.ofrequesting the balanceSwier
$25,000.00. pay,to and thisDr. refused lawsuitSwier

If Employer Employeeterminates followed.
prior completion agree-ofto the this Dr.Superior Court found that Swi-The
ment, goodreasons thanfor other for part-time agree-had terminated theer
cause, above, the Employeras defined $25,000inearly that he owed thement and
agrees earlypay Employeethe anto. damages. Superiorliquidated The Court

$25,000.00.topenalty equaltermination it held thatruled for Dr. Swier whenthen
wages fromRegarding compen-a final for withheldpayment improperlyDBSS

2(d) Thein of the WPCA.2expenses,sation and of the Dr. Swier violationSection
Dr.payin DBSS to Swiercontract Court orderedprovided part:

employer required empowered to doWithholding wages.§ or2. 19 1107. of The isDel. C.
”may anyemployer or by"No withhold divert law...so state or federal

(1)portion wagesemployee’san unless:of
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$18,356.52 $18,356.52plus is, effect,in awages as tract. It in parties’the best
1103(b)penalty under Section of the guess of amount of injurythe that would

WPCA and fees.attorney’s in a breach,be sustained contractual a
way renderingof certain and definite

II. damages which would otherwise un-be
easilycertain susceptibleor not of proof.We will first Dr.address Swier’s cross-

contrast,By “penalty”a ais sum insert-appeal and then the WPCA claims. Dr.
ed into a that pun-contract serves as aappeals SuperiorSwier rulingthe Court’s

default, meas-ishment for rather than a$25,000that the provision in Section 12
Inure of for itscompensation breach.was a liquidatedvalid damages provisions

words, agreementother is an to apayitand not an penalty.3unenforceable DBSS
breach,stipulated upon irrespectivesumappeals holdingthe that it violated the

of damagethe sustained. The distinc-byWPCA Dr.payingnot itSwier when
penalty liquidatedtion and abetween ahad reasonably calculated that he owed the

damages significant provi-is aclause —ifbalance obligationsof all to DBSS because
penalty,sion is a it asconsidered is void(1) the final payment was not “wages”

against lim-public policy recoveryand is(2)under the WPCA and it had reasonable
damages;ited to if provisionactual thegrounds to dispute payment.the final

is a itliquidated damages provision,true
will accordingbe toenforced its terms.5A.

validity liquidatedThe of a dam­ We review this issue a mixedas
ages provision involves a review of the question of Determininglaw and fact. the

partiesintent of tothe the contract. If the intent of parties questionthe is a fact.of
parties $25,000 paymentintended that the SuperiorWe review the Court’s factual
be a penalty, legallyit is unenforceable findings they byto supportedensure are
because contract law does not allow parties sufficient evidence and are the of aresult
to impose a forpenalty early termination.4 logical orderlyand process.deductive Or­

partiesContract law allows to establish dinarily, questionwe review de novo a of
only gooda faith estimation of actual dam­ contract a ofinterpretation questionas
ages sustained as a result of a contract’s law.
termination. In S.H. Deliveries v. Tri-S­
tate Carriage,Courier & the distinction objectDr. Swier did not theto

penaltybetween a and a liquidatedvalid liquidated Indamages provision at trial.
damages explained:claim was fact, requestedhe relied on it when he that

Liquidated the Superiorare a himdamages liquidatedsum to which Court award
partiesthe damages claimingto a contract thatagreed,have at DBSS breached.

contract,the entering objecttime of into the Whileas failure to at trial does barnot
being payable satisfy himany inju-to loss or from the ourraising appeal,issue on
ry flowing from a breach of plaintheir con- review is limited to error.

Del.Super.may Co.,parties3.It E.g.,seem conclusive that the 4.used Casson v. Nationwide Ins.
.,12, 361, (1982)."penalty”the term in Section but 455 368this fact A.2dCt­

merelyis that aone factor court touses
provision provides 96C-02-086,determine awhether for Del.Super.,5. C.A. No. WL1997

817883, 2,legally liquidated damages 217,enforceable Del.Super.or an 1997 6-8LEXIS
21,impermissible 1997).(Maypenalty.
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at the of con-provision damagesthat of timeanalyzing a contract calculationIn.
un-yeara one later wasin the termi- tract for breachrequires payment event of

nation, incapableor of accurate calculation.applywe the rule from Lee Build- certain
$25,000 athat: that wasexplainedv. This Court has The showeders Wells. evidence

forecast, rationally andrelatedreasonableWells,In involv-Lee Builders v. a case
unconscionable, Dr.given Katz’s testi-notliquidated damagesaing provision...,

in-expensesmony regarding the DBSSChancery thethe Court of articulated
hiring Weas a result of Dr. Swier.curredfollowing two-prong analyzingtest for

merit Dr. contentionfind no to Swier’svalidity liquidatedamountthe of the of
theanynot consider ofthat we shouldthe aredamages: damages[1]‘ÍWhere

per-timeincurred between theexpensesagreeduncertain the amount[2]and
subsequentandformance commenced thereasonable,upon agreementis such an

Dr.Nor find tosigning. do we meritnot bewill disturbed.”
theclaim that DBSS breachedSwier’s

Agreement There is evi-first. substantial
Superiorsupportingdence the Court’sliquidated provi-To be a damagesvalid

finding agree-that Dr. the.Swier breachedtest,prongsion under the first of the
upon pre-thement Based evidencefirst.damagesthe that would from aresult

sented, correctlythe con-Superior Courtagreementmergerbreach of the must
$25,000 damagesliquidatedcluded thatincapablebe uncertain or accurateof

to Dr.were due DBSS from Swier.calculation,6

B.

fail the prongsecond Lee Build-[T]o of now turn to the issue of whetherWe
ers, the amount at issue uncon-must be TheDBSS is liable under the WPCA. Su-
scionable or not torationally related perior Court decided that the issue was
any damages mightmeasure of a party separate liquidated damagesfrom the
conceivably sustain.7 toby Accordingowed Dr. Swier to DBSS.

that, ante,Dr. Swier contends ex the Court,Superior DBSS havethe should
damages easywere to calculate with accu- all the owed Dr. Swierpaid amount to

definiteness,racy, certainty.and Dr. Swi- the,for Dr.accountingwithout amounts
alsoer contends that we should not consid- Then,to shouldowed DBSS. DBSSSwier
any expenseser of the incurred between in anliquidated damagespursuedhave its

inperformancethe time commenced independent action..
actuallyandMarch when the contract was first, that themakes two claims:DBSS

several Dr.signed months later. Swier “wages”not under thepaymentfinal was
finally thecontends that DBSS breached WPCA; second,and that had rea-DBSS
Agreement first. dispute pay-finalgroundssonable to the

reject conten-testimony presented AlthoughBased on the ment. we DBSS’s
final notpaymentthat that wasat trial there was sufficient tion theevidence

(SECOND)1987);. OF CON­Corp., Del.Supr.,v. 695 A.2d RESTATEMENT6. Bell Atl.Brazen
added).Wells, (1981)) (emphasis§43, (1997) TRACTS 356(quoting Lee v.48 Builders

Ch., 918, (and(1954))919Del. 103 A.2d
Brazen, (citations omitted)citing Wilmington Housing Authority Panv. 695 A.2d at 487.

Builders, Inc., 351, (D.Del.­ added).F.Supp. (emphasis665 354



652

“wages,” usage Englishwe hold that it was reasonable for of the If un-language.”12
exist,doespayment certaintyDBSS to the statute must becalculate a net due

to avoidupon construed “mischievous or absurdliquidated damagesbased the owed
Thus, “goldenresults.”13 the stat-rule ofDr.by Swier.

“ utory interpretation ... is that unreason-‘Wages’ compensationmeans for labor
of the produced byableness result oneby employee,or services rendered an

among possible interpretations ... is rea-whether the amount oris fixed determined
rejectingson for that in fa-interpretationtime, task,a piece,on orcommission other

vor of another which a rea-producewouldofbasis calculation.”8 DBSS contends
rejectwillsonable result.”14 We thereforethat its final payment to Dr. Swier due

any reading of the Act withinconsistent
2under Section of the contract should not of the Assembly.the intent General

“wages” for ofpurposesbe the the WPCA
conclude isargumentWe DBSS’s“wagesbecause are defined in the WPCA

relywithout merit. Rather than theonpayments on aemployees regu-as made to
§of 1101“wages”WPCA’s definition inlar basis at least once each month.”9 Sec-

terms,ofDefinition toattemptsDBSS2 of the Agreementtion the finalrequires
requirementabootstrap exceptioninto antopayment be drawn out over 90 or 100

§by citing relating payment1102 to ofdays in for properorder to allow time
regularwages paydays. argueson It thatTherefore,accounting. argues,DBSS the

has require­because it not satisfied thepaymentfinal on a regulardoes not fall
1102,§ment in it allis excused frombasis, satisfyand therefore does not the

requirements argu­under the WPCA. This“wages.”definition of
ignores language §ment the clear 1101.of

Questions statutory interpre­of Wages” is defined for“compensationas
questionsaretation of law reviewed de bylabor or services rendered an employee,

Statutory requiresnovo. construction us amount iswhether the fixed or determined
task,time, piece,“ascertain on a commission othergiveto and effect to the intent or

basis of paymentcalculation.”15 The finallegislature.”10theof Because a statute
compensation inclearly was due Dr. Swierby Assemblypassed the General is to be

return his labor em­for or services as anwhole,considered as a rather than in
Thus,ployee. paymentthe final fallsparts, lighteach section read inshould be

squarely wageswithin the definition ofall inof others the In addi­enactment.11
byprovided the General Assembly.tion, phrases“words and be readshall

1103(b)with their context and shall be construed §next contends that al­DBSS
according approved employerto the wagescommon and lows an to withhold when

1101(a)(5).§ §8. 19Del. C. C.12. 1 Del. 303.

1102(a). "Every employer§9. 19 Del. C. Authority,Wilmington Housing13. v.Moorepay wages employer’sshall all due to the 1166, (1993).Del.Supr., 619 A.2d 1173employees regular designatedpaydayson in
by employer,advance the which shall be at

Barge, (citing14. 492 2ACoastal A.2d at 1247duringleast once month...”each calendar
StatutorySutherland, Statutes and Construc-

Barge Corp. (4th ed.1984)).10. Coastal v. Zone Ind.Coastal §tion 45.02
Bd., 1242,Del.Supr.,Control 492 1246A.2d

(1985). 1101(a)(2).§C.15. 19 Del.

1245;Barge, A.2d see also11. Coastal 492 at
707,Glodgett, 95 S.Ct.Philbrook v. 421 U.S.

1893, (1975).44 L.Ed.2d 525
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longemployee wagesto as“any grounds rightit has for dis­ withholdreasonable
16 “anyhas reasonablepute,” liquidated damages employerand that as thatthe

the Delawaregrounds dispute”due from Dr. Swier were sufficient reason­ for because
only penalties employ-angrounds. argues imposesable that under Code onDBSS

wagesanpay employeev. it was entitled er who fails toHollingsworth,17Peirson
groundsliquidated damages by anythe reasonable for dis-to offset owed without

the does not defineHollingsworth pute.20Dr. Swier. held that de­ While WPCA
“any grounds,” Hollingsworthexpenses employee’sductions of from an reasonable

disputes not involv-salary employer may recognizesare “The that otherallowed.
employ-by ing wages arisingthe if from thepenalty imposedavoid the statute but

wageto with-any grounds dispute justifyfor ment are sufficienthe has reasonable
unpaid wages.”18 holding.21 operativeIt has been the caseof the

in 1969 inter-law Delaware since withoutrequiresOur resolution of this claim two
Assembly.vention Weby the GeneralFirst,steps. we must determine whether

Hollingsworth interpretationview the ofgrounds” applies narrowly“reasonable
ofinterpretationthe WPCA as a correctonly disputes involving wages,to or wheth-

Assembly’sthe General intent.applies any dispute arisinger it to under
employmentthe contract between an em- Hollingsworth,with weConsistent

Second,ployer employee.and we must 1103(b) employer§hold that under an
ruleapply the to the facts of this case. may wages when there are rea­withhold

grounds disputea thesonable for between1104(a)§Dr. Swier cites and contends
of theemployer employee arisingand outby narrowlythat we should affirm inter-
words,Inemployment contract. otherobjectpreting the to“dispute” onlyof be

employee owingwhen an leaves an em­wages,those of and not other balances
ployment-related employer,debt to his theby an anemployee employer.19owed to

1104(a) employer may employee’sdeduct the debtinterpret §not supersed-We do as
1103(b). froming limiting Instead, wages.§or finalwe

provisionstwo companionsview these as of stage analy­In the second of our
equal weight. sis, we that DBSS had reasonableconclude

Dr.paymentfinal toagree grounds disputethe rule in to itswith Holl-­We
contract,ingsworth. par-An an time ofemployer impliedhas Swier. At the both

mightemployer, any employeean be16. "If without reasonable remedies the otherwise
to,dispute, including providedgrounds pay employeefor an entitled those underfails to

required anywages, chapter, chapter, to balance claimed.” 19as under this the this as
shall, addition, 1104(a).§employer C.in be liable to the Del.

employee liquidated damagesfor thein
percent unpaid wages 1103(b) ("Ifof 10amount of the for employer,§20. 19 Del. C. an

1103(b).day...” §19each Del. C. groundsany dis-without reasonable for
..”).pute.

(Del.Super.1969).17. 251 A.2d 350
350,Hollingsworth, A.2d21. v. 251Peirson

350, ("anHollingsworth, (Del.Super.Ct.1969) employerv. 251 would18. Peirson A.2d 352
(Del.Super.Ct.1969). asserting legal352 a de-precludednot be from

validity ofas if it related thefense a set-off to
statute,wage itself. Nor does thethe claimdisputecase of a over the amount of19. "In

terms, bypreventby any assertionexpress thewages, payemployerthe without condi-shall
employer of of a trans-the of a defense set-offby chapterthis alltion and within the time set

validity theby to ofwages parts action or claim unrelated theor thereof conceded the em-
itself.”).due, leaving employee claimployer to be to the all
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sophisticated represented byties were and
termination,counsel. At the time of

had a signedDBSS contract with Dr. Swi-
giving right liquidated damageser it a to

in earlythe event of the termination which
byin fact occurred as found the Superior

Court. Because DBSS had reasonable
grounds dispute payment wagesto the of

contract,upon employment liqui-based the
damages attorney’sdated and fees were

not Dr.due Swier under the WPCA.

III.

judgment SuperiorThe of the Court in
$25,000favor of inDBSS the amount of as

againstto its contract claim Dr. Swier is
AFFIRMED. injudgmentThe favor of
Dr. unpaid wagesSwier for in the amount

$18,356.52of is also AFFIRMED. The
judgment liqui-in favor of Dr. Swier for

damages attorney’sdated and fees under
the WPCA is REVERSED. This matter
is entry judg-remanded for the of final
ment consistent with this opinion.
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