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Com-given particular affirming judgmentin a of the Court oftice has been instance.”8 the
(UCC)1-201(38) perti-§ provides6 inDel.C. mon Pleas therefore AFFIRMED.is

part:nent
any writing“Send” in connection with or

depositto in mailnotice means the or
by anydeliver otherfor transmission usual

postageof communication ormeans with
provided prop-of forcost transmission and

erly addressed....
added).(Emphasis

INDUSTRIES, INC., DefendantEAGLErequireWhile Article 9 does not a
Below, Appellant,to that thecreditor show debtor received

notice, deficiencyseekingactual a creditor a v.
judgment after sale the burden to estab­has

CARE, INC.,HEALTHDeVILBISS§§compliedlish that it with Del.C. 9-­6
Below, Appellee.Plaintiff504(8) 1-201(38).9 case,and In this the cred­

51,itor failed to thatmeet burden. No. 1997.

byonlyThe evidence adduced Supreme Court of Delaware.
Friendly itwas that sent notices toFinance

16,Sept. 1997.Submitted:Debtors at their address and to anformer
improper zip Friendly 25,address with an code. Nov. 1997.Decided:
rely toFinance cannot on the mailed notices

address, contract,the old listed in the be­
by prior to thecause it learned return mail

sale that the Debtors had not received those
Further, Friendly regu­Finance’snotices.10

anlar mail that were mailed withnotices
6zip complyincorrect failed to with thecode

1-201(88) beingrequirement§Del.C. of
of“properly While the use anaddressed”.

ofimproper zip on a mailed notice salecode
may ipso preclude a creditor fromnot facto
obtaining deficiency judgment,a here

anyFriendly presentFinance failed to evi­
showing processeshow the Postdence Office

zipmail an incorrect code orthat contains
likelyhave receivedthat the Debtors would

improperlythe addressed mailed notice be­
fore the scheduled sale.

dutyFriendly a to send theFinance had
publictimely of the scheduledDebtors notice

Friendly Fi-sale the Debtor’s collateral.of
its demonstrat-nance did not meet burden of

fully complied with theing that it reasonable
9-504(3)§requirements of 6 Del.C.notice

(UCC)'. Superiorjudgment of the CourtThe

Dooling,(citing St. v. Mo.Ct.­10. Bank LouisStoppi, at 86 Executive Finan­ Commerce8. 518 A.2d of
Garrison, Cir.,Services, 943, (1994) (citing722 App.,8th F.2d Malli­cial Inc. v. 946875 S.W.2d

417, (1983)). Corp.,418-19 Loan 57 Tenn.coat v. Volunteer Finance &
106, 347, (1966));App. In reS.W.2d 350-51415

Co., 780-81;Wilmington 415 A.2d at9. Trust 1203,Cir., (1975).Carter, F.2d 1204-059th 511
Stoppi, A.2d at 86.518
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VEASEY, C.J., WALSH,Before
HOLLAND, BERGER,HARTNETT and
JJ., constituting the Court en Banc.

VEASEY, Chief Justice:

appealIn on the correctnessthis we focus
summary injudgmentof a con-grantof the

dispute interpretationthe of antract over
grantingprovision. In sum-indemnification

Chancerymary judgment, ofthe Court
unambigu-provisioncontract to befound the

disagree hold that the indem-ous. andWe
thus rais-provision ambiguous,isnification

requiring ofing issues considerationfactual
the intendedevidence to determineextrinsic

lightthe in of the ex-meaning provisionof
contracting parties. Wepectations of the

ofjudgment of the Court Chan-reverse the
proceedingscery ease forand remand the

opinion.with thisconsistent

Facts

Industries, (“Eagle”) andInc.Eagle
Acquisition, (“Buyer”) en-Inc.Homecare

(theAgreementa Purchasetered into Stock
13,1990.“Agreement”) August Pursuanton

wholly-Eagle itsAgreement, andto the
Holding Compa-subsidiary, DeVilbissowned



1230

Buyerny, (“Seller”), substantially productdemnification of for liabilityIne. transferred
Care,of Inc. claims.all the stock of DeVilbiss Health

(“DHC”) (the5,Buyerto on October 1990 July 9,Buyer’s offerinitial dated 1990
Date”). Date,Closing“Closing After the indemnify Buyerproposed Eaglethat for

DHC,Buyer merged succeed-into and DHC involving goodsproduct liability claims man-
liabilities,Buyer’s priored to interests and includ- purchased by Eagle theufactured or to

ing Agreement.in inClosing proposalthose set forth the DHC Date. This was reflected
provisionthe contaihed in thewholly-owned subsidiarythen a of indemnificationbecame

AccordingAgreement.of the tofirst draftHoldings, (“Holdings”).Inc.Homecare
by Eagle’san then-coun-affidavit submitted

Agreement provided10.8 of theArticle sel, Strohm, objected to aEagleBruce C.
fulfillingEagle responsiblewasthat for Sell- trigger itspurchasemanufacture or date to

obligations under theer’s indemnification indemnification, meetingobligation. At a
Agreement. At in case theissue this is 1990,July 20, Buy-Strohm informedheld on

provision liabilityfor productindemnification Eagle’s product liability insuranceer that
Agreement,under Article 10.1 of the which coverage limited to based on al-was suits

reads as follows: Closingtoleged prior the Date.occurrences
willing toAccordingly, Eagle was not indem-(b) limitingIn addition to and without

nify post-closingBuyer for claims based onany rights Holdingsor remedies ofother
occurrences, Buyer have toand would obtainBuyer, indemnify Holdingsand Seller shall

protect against suchits insurance toownBuyer (includingand and its subsidiaries
July meeting, par-20After theclaims. theCompanies), respectivethe and their offi-

provisionindemnificationties redrafted thecers, directors, employees,agents and and
emphasized proviso.to theincludeat all from andhold them harmless times

againstClosing Date and in re-after the Proceedings Chanceryin the Court of
(i)spect any resultingDamagesof and all

concerning prop-parties disagreed theThesuit, action, legal,oranyfrom arbitration
interpretationer of the final indemnificationadministrative, governmental pro-or other

apply productprovision as it to to liabili-wasceeding investigation, foreignor or domes-
ty filed in the Court ofclaims. DHC suitmanufactured,tic, relating any productto

andChancery seeking construction reforma-Parent, Seller,purchased byor thesold
language in Arti-tion theof indemnificationany predeces-or orCompanies, affiliates

10.1(b)(i) provided the oncle that it datesoParent, Companiesorsors of Seller the
product pur-orthe was manufacturedwhichprior Closing (includingthe such actionsto determiningas a clear reference forchasedinpotentialor actions set forth Schedule Eagleobligations.indemnificationEagle’shereto), productalleging that such3.18 for ofa counterclaim reimbursementfiled

negligently or im-was defective or was expenditures prod-in connection withmade
manufactured, pack-properly designed, claims,liability arguing partiestheuct that

marketed,aged regard to whenor without producton thehad intended the date which
or such Dam-productsuch is sold when injury triggering forto be the eventcaused

ages (provided, thataccrue or arise such Agreement.under theindemnification
he to Dam-shall limitedindemnification forfiled cross-motionspartiesThe thenactions,suits,ages arising such arbi-from Chanceryofsummary judgment. The Courtallegedtheproceedingsortrations other

provisionthe unam-held that indemnificationor on orwhich arose occurredbasis for product’sbiguously set the manufac-forthDate);prior Closing ....to the
trigger forpurchase date as theture or

added). emphasized language obligationsindemnification and(emphasis The Eagle’s
summary judg-negotiations grantedto 10.1 after DHC’s motion forwas added Article

excerpts thehere fromconcerning Eagle’s in- ment.1 We recitepartiesbetween the

Inc.,Care, Indus., 22, 1997) (Mem.Op.).EagleInc.1. DeVilbiss Health v.
14189, (Jan.Del.Ch., 1996 WL 757096C.A. No.
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Agreement potentialOpinion the of minimized the overallMemorandum of Court Chan-
liability by forcingproductcery: of suitscosts

theparty with the most control overtheparties productThe are facednow with
theprevention of to the risk ofharm bearclaims, Damages mayliability for which be

By minimizing the costs of this riskharm.by Agreement.thecovered terms of the
gainsbearing, partiesthe maximized thethey agreeto onBecause are unable the

by sale—gains whichgenerated the stockproper interpretation theof above indem-
arguethen over how topartiesthe couldprovision, theynification ask this Court to

distribute.Eagle’sdecide whether indemnification ob-
ligations byare to be determined reference providesAgreement unambiguouslyThe

productto the on a causesdate which Eagle’s obligationsthat indemnification
injury productthe on which theor date by to the oftriggered reference dateare

purchased.was manufactured or Thus,orproduct purchase.manufacture
* ** * * * Eagleindemnifyneed for dam-DHC not

Eagle’s negligence. Iages arising fromThus, raised,question accordingthe to
grant summary judgment plain-in offavorDHC, allegedwhether “the basis foris

deny Eagle’stiff DHC and defendantapplies Damageswhich” to ofthe basis the
summary judgment.2forcross-motionsuits, actions,or the ofbasis the arbitra-

proceedings.tions or other
Ambiguity in the Indemnification******

Provision
Eagle argues that the indemnification

controversyinkey is thephraseTheprovision dispute unambiguousin is and
islanguage providing that indemnificationrequires Eagle indemnifyto DHC for

liability damages “arisingto such suitsproduct damages limitedwhich result from
alleged'proceedings,... basisinjuries or other theoccurring Closingfrom thebefore

transfer_ prioron or towhich arose or occurredEagle in-date of the stock for
Closing phrasethe What does thisterprets referring person- Date.”“basis” theas to

Eagle responsi­it that ismean? Does meanproperty injuryal or at the heart of a
arising productsfrom manufac­liability ble for claimsproduct suit.

purchased Closingbefore the Date?****** tured or
Eagle onlyresponsibleOr is for claims based

Eagle’sI interpretationconclude that of Closinginjuries occurring theon before
Agreement—an interpretationthe which

Date?
give meaning every provisiontodoes not

Chancerydisagree the ofwith Courtinterpretationof the an which Wecontract and
provision is unam-internally that the indemnificationis not the inter-inconsistent—is

biguous. Both claim that theparties nowpretation placedthat have onwould been
supports re-provision unambiguously theirby inpersonthe contract a reasonable the

ininterpretations, DHC statedspective butposition partiesthe at ofof the time con-
language Arti-complaint that inAgree- its initial thetracting_ I not find that thedo

10.1(b)(i) reasonably susceptible atis tocleambiguous.ment is
meanings. notpossibleleast We are****** two

bound,bound, bythe court notand trial was
reasons,For I that aall these find rea- provisionpresent theparties’the claim that

position theperson par-in the ofsonable ques-unambiguous. thatis We determine
knowledge ofties—one with the businesses

tion de novo.
products—wouldand risks of medical con-

view, provisionIn indemnificationAgreement to our theclude that the intended force
creating obligation onanability prevent can read aspartythe with best to bethe

damages arising fromEagle’s part towith coverthe harm to bear the risks associated
allegedlywhen de-product claims theBy arrangement,an the defectthe harm. such

3, 8-11,at2. Id. 14-15.
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product meaning personapur-fective was manufactured or common so that reasonable
Closing partychased before the Date. Alternative- in ofpositionthe either would have no

ly, equally interpretationan expectationsreasonable of with the contract-inconsistent
provision obligatethe indemnification would language.5 provisionsthe in contro-When

onlyEagle personalclaimsas to based on or fairlyversy susceptibleare of different inter-
property injury priorthat occurred to the pretations may oror have two more different
Closing Date. ambiguity. in-meanings, there is Then the

terpreting beyondcourt must look the lan-
Chancery Eagle’sThe Court of thatheld

guage parties’the ascertainof contract to theinterpretation give propernotdid effect to
We in this that a rea-intentions.6 find caseportions provision. Specifically,theother of

readingpersonthird thesonable indemnifica-Chancerythe Court of Ea-determined that
10.1(b)(i)tion in beprovision Article wouldgle’s argument that indemnification obli-

Eagle’s obligationsuncertain whether shouldgations occur with reference to the date of
by to onbe determined reference the datealleged injury ignored portionthe the of

injuryproduct by refer-which the caused or10.1(b)(i)stating obligationsArticle that such
productence 'to the date the wason whichmay regardtriggeredbe “without to when

in-purchased.manufactured or Since thesold,”product portionassuch is well as the
Agreementin the islanguagedemnificationstating indemnifyEagle Buyerthat shall

of the evi-ambiguous, consideration relevantrespect any damages resulting■with to from
required.dence isany relatingaction any productto manufac-

tured, purchased by Eagle prioror sold to
Closing.3the Because it found an inter-that The ofUse Extrinsic Evidence

productpretation calling for a manufacture Interpretationin Contract
purchase triggeror date made better use of

unambiguous,If a ex­contract is10.1(b)(i),portion theeach of Article Court of
interpretmay be totrinsic evidence not usedChancery provi-theheld that indemnification

varyparties,the the to terms ofintent of theunambiguous.was ofsion The Court Chan-
Butambiguity.7the or to ancontract createcery rejected Eagle’s interpretationalso be-

uncertainty meaningin the andwhen there islanguagecause it found no clear in the
application language, review­of contract theAgreement providethat would DHC’sfor
ing the offeredcourt must consider evidenceassumption liability arising fromof for claims

proper interpretationin to arriveinjuries order at aalleged Closingoccurring after the
may beof terms.8 This taskDate.4 contractual

by summary pro­accomplished judgmentthe
movingin certain cases where theterms themselves be cedureContract will

socontrolling they parties’ party’s primathe record is not rebuttedwhen establish facie

ing principles Inbasic set3. Id. at 11-12. on the forth herein..
Reese, (1987),Del.Supr.,Klair v. 531 A.2d 219

Chancery(citing of andId. at State this Court reversed the Court4. 14 v. AmiesiteInterstate
41, (1972)). evi-Corp., the court consider extrinsicDel.Supr., 297 A.2d 44 held that should

languageUnfortunately, in thedence. certain
Ins., opinion ofDel. is overbroad on the issue5. Rhone-Poulenc v. American Motorists Court's

1192, (1992).Supr., extrinsic evidence should be considered.616 A.2d 1196 when
maylanguagetheId. at 223. To extent that such

York, than, with,Id.; Del.Supr., be or at variancev. Bank New read to be broader6. Pellaton of
(1991). opinion, it isprinciplesthe set in thisA.2d forth592 473

opiniondisapproved. The be con-Klair should
Pellaton, 478; narrowly opinion.Holding thisA.2d at Citadel strued to conform with7. 592

Roven, (1992).Del.Supr.,Corp. 818v. 603 A.2d
8.Pellaton, language478.may appropriate 592 A.2d at Contractoccasions where it isThere be

ambiguous simply partiesundisputed because the dis-is notfor the trial court to consider some
concerningagree Thebackground place provi- intended construction.to contractual itsfacts the

person theviolating is what a reasonable insettingits without this true testsion in historical
thoughtposition parties itof the would haveprinciple. the trial must be careful inBut court

Rhone-Poulenc, A.2dentertaining background 616 at 1196.facts to avoid encroach- meant.
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Buyer expected ob-coverageas to of fact.9 If there future that tocreate issues material
fact, Eagle’sUnderstandably, willingnessare issues of material the trial court tain.11

Buyer by itsindemnifymust was constrainedresolve those issues as the trier of fact. to
liability coverage.own insuranceambiguousconstruingIn an con­

the of the ofBecause of view Court Chan-provision, maytractual a court evi­consider
questioncery languagethat the in was unam-prior agreementsdence of and communica­

biguous, properlyevidence was not ana-thisparties usagetions of the as well trade oras
truncated,proceeding welyzed and the wascase,dealing.10course In Ea­of the instant

remand,erroneously. the CourtOnbelievegle presented the affidavit of Bruce Strohm
Chancery anyconsider admissibleof shouldpartiesto the effect that the had contracted

may light on theextrinsic evidence that shedfor an triggeroccurrence date to the indem­
theytimeexpectations partiesof the at theprovision in anification manner consistent

Agreement.into theenteredaffidavit,position. alongwith its This with
containing correspon­its attached exhibits

Conclusionparties, thedence between the drafts of
world,notes,Agreement drafting pro­ perfect integratedand In a con­session

always plainlyinsight typevide into the risk reflect and accu­of allocation tracts would
Agreement rately of riskparties compromisesthat the intended the to the and allocation

realityThe the The thatpartiesreflect. Strohm affidavit relates to the that intend. is
defining rightslanguageexisted at the the andcircumstances that time the contractual

parties agreement isobligations partiesdrafted the and forth of the sometimes am­sets
dutybiguous. preservea tomayevidence that show that the indemnifica­ It is court’s to

designed expectationstion Ea­ that formclause was to conform to the extent feasible the
relationship.gle’s existing coverage the aas well as to the basis of contractual

Chancery pendently any genuine9.Rule of the of of whether there are issues56 Rules the Court
fact.”).procedure. portionssets the of that of materialforth The

rule relevant here are as follows:
notwithstanding presenceThis the of a10. is trueSummary judgment.56.Rule clause,integration examplean of whichroutine(a) party may... A ... ... move with or

in 11.4 the contract atis contained Article ofsupporting summarywithout for aaffidavits provisionThat states in effect thatissue here.judgment....
writing thethe is to "set forth entire understand-

j}: s¡5‡ j¡s% if prioring "[a]nyparties” that and all orof the so
(c) judgment sought... The ren-shall be representations, promises and condi-collateral

pleadings, depositions,dered forthwith if the subjecttions in connection with the matter here-
interrogatoriesanswers to and onadmissions any representation, promiseand or conditionof

file, affidavits,together any,with the if show partincorporated or a hereofnot herein made
genuine anyis no tothat there issue as materi- binding any party.”uponshall not be

moving partyal fact and that the is entitled to
judgmenta as ofa matter law. Gardinier, Inc.,v.11. See Cities Service Co.

dismissed,254, 259,Del.Super., appeal344 A.2d
(1975)(e) (holdingjudg- ofsummary that evidence... When a motion for 349 A.2d 744

knowledge meaningsupported provided party’s the ascribedin one ofment is made and as
rule, contractinglanguage byparty may upon the otherthis an adverse not rest to contract

interpretationallegations party properaof adverse also relevant tothe mere or denials the was
contract). Ea­party’s pleading, party'sthe re- the DHC offered evidence ofbut adverse of

Closing supportsponse, by provided gle's after Date toor as behavior theaffidavits otherwise
rule, interpretation pro­specific the indemnificationin forth facts show- DHC’s ofthis must set

validity,Settinging genuine issue whichfor If vision. aside the ofthat there is a issue trial.
contests, torespond, Eagle trans­party this evidence threatensthe does not so sum-adverse

primary parolthegress the tenets ofmary judgment, appropriate, entered one ofif shall be
evidence is thatagainst party. evidence relevant extrinsicthe adverse rule:

General, parties' theythe intent at the timev. American Del.­ which revealsSee Continental Airlines
dismissed,1160, 5, respect,In back­Supr., entered the contract. thisA.2d 1164 n. cert. into575

953, 376, gatheredward-looking the time ofevidence after112 L.Ed.2d 390498 U.S. 111 S.Ct.
helpful.(“We usually v.(1990) contracting not Demetreegeneral is that isnote that the rule

Co., Del.Ch., C.A. No.summary judgment Trustnot ob­ Commonwealthcross-motions for do
27,C.,14354, Allen, (Aug.WLsummary judgment, 494910ligate 1996Court to renderthe

1996) (Mem.Op.).duty determine inde-the trial court's is torather
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case,When, meaningas in thethe instant
applicationand of contract terms are uncer-

tain, duty by consideringa court fulfills this
extrinsic evidence.

Accordingly, we reverse the decision of the
Chanceryof proceed-Court and remand for

ings opinion.consistent with this
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