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thiswithinterest consistentjudgment
opinion.

I

Background

II1, 1999, BrainardJuly H.On Edward
ininvolvedkilled when his vehicle waswas
byrigcollision with a owneda head-on

widow,Service, Lil-Inc. HisPremier Well
(col-Brainard,ith and their five children

Brainard) wrongfulalectively, brought
soughtagainstaction Premier anddeath

In-Trinityfrom UniversalUIM benefits
Scott,Bryan Katy,W. for Petitioner. toCompany policysurance under a issued

business,family Brainard Com-the CattleAve, Walters,R.Gregory Balido &
$5,000Trinity paid underpany. BrainardCrain, L.L.P., Dallas, Respondent.for

provision requestedPIP butpolicy’sthe
thesupportingfurther information UIMChief Justice JEFFERSON delivered

alleges theclaim. Brainard she submittedopinionthe of the Court.
performedand all conditionsinformationpresents followingThis case the is-

benefits, butprecedent receivingto the(1)sues: whether uninsured/underin-
paid. Eventually, BrainardTrinity never(UIM)sured motorist insurance covers

defendant,joined Trinity allegingas aprejudgment interest that the underin-
contract,breach of breach of the commoninsured motorist would owe the insured

duty good faith,of of thelaw violations(2) so,liability;tort if applyhow to set-
Pro-Deceptive Trade Practices-Consumerpersonal injurytlement and protection

Act,tection and violations of Insurance(PIP) calculation;to thecredits interest
21.21Code articles and 21.55.(3)and the circumstances under which

7,may 2000,an and Pre-attorney’sinsured recover fees December BrainardOn
from the insurer forChapterUIM under 38 mier settled Brainai’d’s claims

$1,000,000, limit, Pre-policyof the Civil Practice and Remedies Code. Premier’s and
(1) thesubsequentlyhold that: covers fromWe UIM insurance mier was dismissed

(2)interest; Trin-prejudgmentthis under the Brainard demanded thatsuit. When
formula, $1,000,000“declining policycredit theprincipal” ityeach also tender UIM

limit, ofapplied according Trinityis to the date on countered with an offer
(3)received; $50,000.in- trial Brai-which it was and the The court severed

claims,under which re-may attorney’ssured recover fees nard’s extra-contractual
only if andChapter pending, parties proceeded38 insurer does not main thethe

thirty days juryAtender UIM benefits trial on the UIM contract.within to
judgmentthe trial court a Premier’s caused thesigns negligenceafter found that

$1,010,000establishing liabilitythe and underin- and awarded Brainardaccident
loss, losspecuniary expenses,status of the other motorist. We funeralsured for

judgment society,of and and mentalappeals’ companionshipreverse the court of
$100,000jurypart, anguish.in affirm in remand this The also awardedpart, and

attorney’s fees.pre-the trial court to calculate forcase to
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$1,005,000The appliedtrial court a cred- set to actual damages. Mid-Century Ins.
it Kidd, 265,for Brainard’s PIPsettlement and bene- Co. Tex. v. 997 S.W.2d 271of
fits, signed (Tex.1999); Stracener,and a judgment against Trinity 111 at 380.S.W.2d

$5,000for remaining Thus,the in damages plus Trinity thatdisputedoes not the
$100,000 $5,000in attorney’s fees. Brai-appeal,On difference is covered under
Trinity whether,challenged attorney’s policy.the nard’s UIM isfees The issue
award, Brainard, by amount,and inappeal,cross al- addition to UIM insurancethis
leged the trial refusing prejudgmentcourt erred in covers that Premierto interest

prejudgment $1,010,000award interest on the would owe on the in actual dam-
$1,010,000 damages. ages.in actual The court itWe conclude that does.

appealsof portionreversed that of the Prejudgment interest is awarded
trial judgmentcourt’s awarding attorney’s fullyto compensate injured party,the not
fees and affirmed the denial of prejudg- punish Quali­to the defendant. Cavnar v.

508,ment interest. 158 S.W.3d 513. Be- Inc., 549,ty Control Parking, 696 S.W.2d
pointscause both have engendered dis- (Tex.1985),552 superseded part by stat­in

agreement among the appeals,courts of ute, 3, 1987,Act of Leg.,June 70th 1st C.
grantedwe petitionBrainard’s for review. S., 3, 1, 51,§ch. Tex. Laws 51-­1987 Gen.

(Mar. 2005).11,48 Tex. Sup.Ct. J. 439 52, recognized Higginsas &in Johnson of
Tex., Inc.,Energy,Inc. v. Kenneco 962II

(Tex.1998)507 and C & H Nation­S.W.2d
Recovery Prejudgmentof Interest wide, 315,Thompson,Inc. 903v. S.W.2d

“(Tex.1994).327 ‘compensationIt is alThe requiresInsurance Code in­
bylowed fordamageslaw as additionalsurers to offer Texas motorists UIM cov­

moneylost use of damagesthe due aserage and coverage:mandates that such
during lapsethe of time between the ac­provide paymentfor to the insured of all
crual judg­of the claim and the date ofsums which he shall legallybe entitled

”ment.’ Higgins,Johnson & 962 S.W.2dto recover damagesas from owners or
Cavnar,at (quoting528 696 atS.W.2doperators of underinsured motor vehi-

552). statute,By judgment in a“[a]cles of bodily injury propertybecause or
death,wrongful injury, proper­personal ordamage in an limitupamount to the

ty damage prejudgment inter­case earnsspecified policy,in bythe reduced the
Thus,§ ifest.” Tex. 304.102.Fin.Codeamount recovered or recoverable from

judgment againstBrainard a Pre­obtainedthe insurer of the underinsured motor
resultingmier from thepast damagesforvehicle.

collision, pre­Premier would be liable for5.06-1(5).Tex. Ins.Code art. A motorist is
judgment interest. Whether Brainardliabilityunderinsured if his or her insur­
may Trinityfrom isrecover this interestance pay injuredis insufficient to for the
governed by contract.their UIM insuranceparty’s actual damages. Stracener v.

Ass’n, 378,United Servs. Auto. 777 In articlelanguage closely trackingS.W.2d
(Tex.1989). 5.06-1(5),380 juryBecause the valued thatpolicyBrainard’s states

damages $1,010,000,Brainard’s at Trinityand pay “damageswill which [Brai-
liability policyPremier’s limit legallywas is entitled to recover from”nard]

$1,000,000, Premier consistentlywas underinsured. Premier. We have viewed
correctlyThe trial court applied prejudgment fallingthe sum within theinterest as

$1,000,000of liabilityPremier’s limit andmeaning damages,and common law of
$5,000 recoveryBrainard’s PIP Trinity argue Legislatureas an off- does not that the
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several rea-convey Trinity’s argument fails forpartiesor intended the term tothe
First, ofalthough courtsart. severalmeaning.a Tex. Ins.Code sons.narrower

held insurance5.06-1(5); see, have that UIMappealsHealth­e.g., Horizon/CMS
assessedAuld, 887, punitive damagesnot coverdoesv. 34 898Corp.care S.W.3d

motorist, none(Tex.2000) the underinsuredCavnar, againstat(citing 696 S.W.2d
Trinity’sadoptingresult bythis552-54). reachedheldcourts of haveappealsTwo

damages “becauseinterpretation ofnarrowdam­prejudgmentthat interest constitutes
fact, reasoningInbodily injury.” theirofto“legallythat the insured is entitledages

coverage pre-foreffectively supports UIMfrom the motorist.recover” underinsured
the courtShaffer,interest. InjudgmentCo.,Farm Ins.Norris v. State Mut. Auto.

phrasethe of bod-that “becauseconcluded1, 2004, pet.7 (Tex.App.-Waco217 S.W.3d
ambiguous it couldinjury” was becauseilyCo.,granted); v. 83Menix Allstate Indem.

(a) literallydamagesthat the mustmean2002,877, (Tex.App.-Eastland880S.W.3d
(b)bodily arise asinjuryfrom a orderivedenied);pet. Allstate v. Col­Indem. Co.

bodily injury. Shaffer, 888a result of342,lier, (Tex.App.-Waco983 S.W.2d 343
languageat 148-49. If this wereS.W.2d1998, by agr.).pet. dism’d

byhad theambiguous and been drafted
Trinity’s primary to the con-argument company, would re-precedentinsurance

whichtrary, upon appealsthe court of it to favor thequire interpretedthat be
relied, emphasizes policy,that the UIM Ins. Co. v.insured. Nat’l Union Fire

5.06-1(5), Trinityarticle torequireslike Co., 552, 555EnergyHudson 811 S.W.2d
pay only damages thethose which insured (Tex.1991). provisions,Most UIM howev-

legallyis entitled to ofrecover “because er, nearly the of articlerecite exact text
bodily injury property damage.”or 153 5.06-1(5). reason,For that the Shaffer

512;at see Tex. art.S.W.3d also Ins.Code legislativeintoinquired the statute’scourt
5.06-1(5). Trinity quali-contends that this intent, in ofit found addressed onewhich

negates coverage prejudgmentfication for Stracener, weopinions. Inthis Court’s
prejudg-because the ofinterest essence tosoughtthe Legislatureconcluded that

usecompensationment interest is for lost ‘fi­fromprotect “conscientious motorists
money, damages bodily injury.of not from by financiallynegligentcausednancial loss

Further, Trinity suggests Brainard’sthat Stracener, 777irresponsible motorists.’”
interpretation of the endorsementUIM 1, 1967,(quotingat Act of Oct.S.W.2d 382

require the all dam-would insurer to cover S., 202, 3,§ch. Tex.Leg., R. 196760th
ages againstassessed the underinsured 449).448, theAccordingly,Gen. Laws
motorist, yet the haveappealscourts of primarythat aappealscourt of observed

that not coverheld UIM insurance does compensato­purpose of UIM insurance is
See,punitive damages. e.g., Milligan v. against loss.protectsit financialry;

Co., 940Farm Mut. Ins.State Auto. 149. Other courtsShaffer, 888 S.W.2d at
228, (Tex.App.-Houston [14th232S.W.2d deter­appealsof have added that neither

1997, denied); Farm Mut.writ State thewrongful punishingDist.] conduct norring
146,Shaffer, accomplishedIns. Co. v. 888 S.W.2d when the UIMAuto. isdefendant

1994,(Tex.App.-Houston pays punitive damagesDist.] assessed[1st148 insurer
denied); v. United motorist. Milli­writ Vanderlinden the underinsuredagainst

Vanderlinden,Co., 231; 885Ins. atgan,Ass’n & Cas. 940 S.W.2dProp.Servs. Auto.
Thus,239, they have held242 at 240-42.(Tex.App.-Texarkana S.W.2d885 S.W.2d

denied). article 5.06-languagethe of1994, that neitherwrit
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1(5) public policynor supports coverage sum,of In it isparties.between the while
punitive damages. true that accruesprejudgment interest

money,over time because of lost use of italreadyWe have noted that prejudg-
equally sayis accurate to that it consti-ment interest to compensateserves the

compensatory damagestutes additional forinjured party, punishnot to the defendant.
bodily injury propertythe insured’s and528;Higgins,Johnson & 962 S.W.2d at

damage.Cavnar, 696 atS.W.2d 552. This distinc-
apparenttion is in “[p]re-the rule that Trinity’s argument againstalternative

judgment mayinterest not be assessed or coverage prejudgmentfor interest is based
recovered on an award of exemplary dam- on the claim.aspectcontractual of a UIM
ages.” Tex. Co.,Civ. PRAC. & Rem.Code Franco v. Allstate Ins. 505 S.W.2d

5.06-1(5)■ (Tex.1974)§ 789, that,41.007. Article compensatory “al­(noting791-92
purpose is well served when the though recovery typeinsured ultimate in this of
obtains, in damages, anyaddition to actual depends upon proof damagesaction of due
prejudgment interest that the underin- party,to the tort of an uninsured third the
sured motorist would theowe insured. cause of action arisesagainst the insurer
Trinity’s contract”).attempt giveto phrase bythe “be- reason of If thethe written

bodily injury” artificially contractual,cause of an purely Trinityliteral claim is as con­
meaning tends, 304.102,as to establish a re-nexus then Finance Code section—so
quirement that coverageeliminates for inprejudgmentwhich authorizes interest
prejudgment death,wrongfulinterest —has no basis in the personal injury, prop­and

historystatute’s precedent, erty cases,or our under damage applica­would have no
which article 5.06-1 liberally §is construed tion in this case. Tex. 304.102.Fin.Code

protect personsto who are legally appealsentitled The court of adopted ap­this
damagesto recover from proach, citingunderinsured our decision in Henson v.

Stracener,motorists. 777 atS.W.2d 382. Southern Farm Bureau Casualty Insur­
(Tex.­652,Company,ance 17 S.W.3d 653Moreover, Trinity’s rigid reading proves

2000), as additional support for the viewmuch,too it splittingfor would entail hairs
that “the relationship between the Brai-­among purely compensatoryeven dam-

Trinity contractingnards and thatis ofages, such anguishas those for mental and
parties.” 153 atS.W.3d 513.5.06-1(5)society.loss of Article states

paythat the insurer will the insured “all The fur-reference to Henson deserves
sums which he shall be legally reasoningentitled to ther indiscussion because our

damagesrecover as opera- presentedfrom owners or that the issuescase clarifies
of inpassengertors underinsured motor vehicles be- here. a a truckHenson was

bodily Millican,injury property bycause of or dam- with adriven which collided
5.06-1(5). Henson,age.” Tex. art. 17byIns.Code. The vehicle driven Contreras.

qualification bodily injury“because of or at 652. Henson sued Millican andS.W.3d
and,property damage” merely underscores that before es-negligenceContreras for

compensatory. tablishing liability,UIM insurance is In addi- settled with Contreras
tion, $20,000it liabilityclarifies what should be obvious— for insurance limit.—her

only injuriesthat damages by juryand caused Id. at 652-53. A attributed one hun-
percent negligencethe motor vehicle accident are covered— dred of to Contrer-the

omitted,if atqualification damagesbecause the is the as and assessed Henson’s
$133,842.policy thirty daysdamages arisingwould not exclude at 653. WithinId.

judgment,from unrelated incidents and transactions of the Henson and Millican’s
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$1,010,000. The$45,000 §Tex. Fin.Code 304.102.insurers tenderedUIM —their
Trinity isHenson, againstsuitId. fact that Brainard’spolicycombined UIM limits.

thehowever, wayin no rendersthe and de- based on contractpaymentrefused
contrary, thetopon of the Onprejudgment inapplicable.manded interest statute the

limits, effectivelyinterest to thealleging began policy incorporatesthepolicy UIM
against Trinityfrom the earli- dam-by requiring payaccrue the insurers statute to

days his togave “legallyer of 180 after he notice of is entitledages which Brainard
304.102,day againstclaim or the he filed suit them. recover” from Premier. Section

negligence, necessaryId. at 658-54. tolike the law of is
liabilitythe of the underinsureddeterminepre-inThe issue Henson was whether

however,policy, con-motorist. The UIMjudgment accrued on the insured’sinterest
Brai-obligations. BecauseTrinity’strolscontractual claim for UIM benefits. The

judgment establishingnard a theobtainedprejudgment interest which Henson could
of Pre-negligence and underinsured statusliabilityfrom Contreras in tort wasrecover

mier, requires Trinity paythe contract toissue, damages bynot at as the assessed
Henson, 17 atbenefits. S.W.3d 654.alreadyjurythe the UIM policyexceeded

examinedlimit. We the insurer’s obli- Accordingly, we hold that insur-UIM
gation payto thedamages which insured is ance that theprejudgmentcovers interest
“legally entitled from un-to recover” the motorist the in-underinsured would owe
derinsured motorist and concluded that appeals in af-sured. The court of erred

duty paythere is no contractual to benefits firming denyingtrial court’s judgmentthe
liabilityuntil the of the other motorist and recovery.Brainard this

the amount of damages bysuffered the
insured are determined. Id. at 653-64. Ill
Thus, we held a claimthat UIM does not

PrejudgmentCalculation of Interestprejudgmentearn untilinterest the insur-
partiesThe not calcula­by challengeer breaches do thewithholdingthe contract

damages; agreetion of thattheybenefits after has actualthe insured obtained a
properlythe trial Brai-­judgment establishing liabilitythe un- court deductedand

$5,000$1,000,000nard’s settlement andderinsured status of the other motorist.
$1,010,000recovery jury’sThe PIP from thejuryId. at 654. could have thatfound

verdict, resulting Trinity’s liabilityin forwas ornegligentContreras not that Hen-
$5,000. Co.,Mid-Century Ins.damagesson’s not exceed 997 S.W.2ddid Contreras’s

Stracener,271; In­limit, at 777 S.W.2d at 380.liability anyprecludinginsurance re-
stead, applyconcerns toof the issue howcovery UIM benefits. Id. Because the

prejudg­calculatingthese credits whenpromptlyinsurers tendered the benefits
jury’sment Based on the ver­jury findings,the interest.after made its no con-

dict,breached, have liable forduty Premier would beentractual was and Henson
$1,010,000 plus pre­in actual damages,thewas not entitled to receive benefits

Havingjudgment interest on this amount.questionthan he Theearlier did. Id. we
thisconcluded that UIM insurance coverstodayanswer UIM insurance—whether

interest, now to calculation.we turn itsthe interest anprejudgmentcovers under-
theinsured motorist would owe insured— foragainstBrainard’s suit Premier was

not before inwas us Henson. case,wrongful In a wrongfuldeath. death
304.102, beginning onprejudgmentUnder section Premier would interest accrues

the receivesdaybe liable for on the 180th after defendantprejudgment interest
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written notice of daythe claim or the suit prejudgment interest is compensation
“filed, first,is whichever occurs and ending ‘for lost moneyuse of the due as dam-

dayon the preceding judgmentthe date is ages during the lapse of time thebetween
§rendered. Tex. Fin.Code 304.104. In accrual of the claim and the judg-date of

”ease, prejudgmentthis the periodinterest Cavnar,(quotingment.’ Id. at 907 696
January 19, 2000,commenced on when 552). Therefore,at compensationS.W.2d

againstBrainard filed suit Premier. Be- other than moneyfor lost use of is ndt
cause signedthe trial court judgmentits interest but a windfall for the claimant and

15, 2003,Januaryon periodthe ended on penaltya to the defendant. Id. We con-
January 14. PrejudgmentId. interest is that, satisfy purpose pre-cluded to the of
computed simpleas interest with a rate judgment interest, settlements must be
equal to the postjudgment interest rate credited periodically, according to the date
applicable at judgmentthe time is ren- they are received. Id. at 907-08. This

304.103,§§dered. Id. 304.104. The trial approach, “declining princi-known as the
judgmentcourt’s set the rate at ten per- formula,pal” is proper way applythe to

cent. credits in prejudgmentthe calculation of
Brainard that prejudgmentcontends in- interest. Id. at in(overruling part909 C

$1,010,000terest is calculated on the entire Nationwide,H Thompson,& Inc. v. 903
applyingbefore Accordingly,credits. she (Tex.1994)).315,S.W.2d 327

$263,430 prejudgmentseeks in interest—
percent $1,010,000ten interest on from Battaglia,In we concluded that

19, 2000, 29,January 2002,Augustuntil payment“[a] settlement should creditedbe
partiesthe date the to judg-moved enter first to prejudgmentaccrued interest as of

view,ment.1 In Brainard’s the interest is the date the paymentsettlement was
jury’sadded to the verdict before deduct- made, thereby reducingthen to ‘principal,’

credits,ing settlement and PIP so that the perhapsor eliminating prejudgment inter­
credits do prejudgmentnot affect the in- est from that point in time forward.” Id.

calculation. Trinity objects,terest arguing Thus, below,at 908. explainas we each
that Brainard should not continue to earn credit applies first theto accrued interest

$1,010,000interest on in damages despite and then to the principal, with each credit
having already $1,005,000received in com- establishing a new interval. At each new
pensation. agree.We interval, onlyinterest continues to accrue

remainingon the principal because underrecentlyWe touched on this issue
general provi­the interestAlexander, prejudgment893,in Battaglia v. 177 S.W.3d

sions,(Tex.2005), computed simple“interest is as in­in908-09 which we held that
Fin.compound.”the trial terest and not Tex.court erred in doescalculating prejudg­

§ment interest on damagestotal de­ Code 304.104.before
ducting payments that plaintiffthe re­

from Undersettling “declining principal”ceived defendants. theAlthough
formula,Battaglia involved health the trial court is to consider theliabilitycare

subject onclaims to section 16.02 of date which the insured received eachformer
4590i, payment. $5,000Revised Civil inTrinity paidStatutes article we Brainard

1,established a framework that PIP shortly Julyresolves the benefits after the 1999
presentedissue here. We reiterated that disputecollision. Because there is no that

above, however,explained entry1. partiesAs the relevant rather than when the moved for
judgment, judgment.date is that of the trial court’s of
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tothe trial courtcase toremand thisJuly,in Wewas made sometimepaymentthis
within accordancejudgmentperi- modifyinterest theprejudgmentthewell before

commenced, Julyit wasmay assume opinion.we thisod
forPremierBrainard settled with31.

limit—on$1,000,000 liability insurance—its IV
9, 2001,7, On MarchDecember 2000.

Attorney’s Feesforsettle with BrainardTrinity offered to
§$50,000. TEX. FIN. CODE 304.106.See mayBrainardis whetherThe final issue

later, in to Brainard’sa letterTwo weeks her contractattorney’s fees onrecover
counsel, that the offerTrinity confirmed thatreversedappealscourt ofclaim. The

Brainard’sBecauseopen.would remain judgmentthe trial court’sportion of
Trinity’s$5,000 recovery did not exceed $100,000 attorney’sinBrainardawarding

offer, didprejudgment interestsettlement at 510-11.fees. 153 S.W.3d
9,after Marchjudgmentaccrue on thenot

304.105(a) (“If judgment§ for aId.2001. Attorney’s fees are recoverable
or less than theequalclaimant is to authorizedparty only asopposingfrom an

of the defen-amount of a settlement offer par­thebyor contract betweenby statute
accruedant, interest does notprejudgment Mayfield,v.Travelers Indem. Co.ties.

judgment during thethe amount of theon (Tex.1996).590, Chapter593923 S.W.2d
may accepted.”).the offer beperiod that Practice & Remedies Codeof the Civil38

dates:Following are the relevant attorney’sto recoveran insuredpermits
Brainard PIP$5,000A. receives payment07/31/1999 ofin breachincurred a successfulfeesbeginsPrejudgmentB. interest period01/19/2000

Brainard suitwhen files thethe insurer unlessagainstsuitcontract
Brainard receives $1,000,000C. 12/07/2000 under a differ­hable for the feesinsurer issettlement

Brainard $50,000D. offersTrinity03/09/2001 &Tex. Civ. PRAC.statutory scheme.ent
prejudg-is entitled to recoverBrainard 38.006;38.001(8), Grapevine§§Rem.Code

bycauseddamagesment interest on the Excavation, Lloyds, 35MarylandInc. v.
negligence. beginning prin-ThePremier’s (Tex.2000).1, no otherBecause5S.W.3d

$1,010,000 amount of dam-cipal is —the Brainard seeksapphes,statutory scheme
$5,000by jury.the Theages determined 38.Chapterfees underto recover the

principalthe beforePIP credit reduced
38.002, BrainardsectionUnderto accrue.prejudgment beganinterest

(1) representedshe wasshow that:mustC,Thus, from B toduring periodthe
(2) claim tocounsel; theby presentedshe$1,005,000. pointAtaccrued oninterest

(3) payto theTrinity failedTrinity; andtoC, $1,000,000 appliedis firstthe credit
thirty days ofwithinjust amount owedthen tointerest andprejudgmentaccrued

Tex. PRAG. &Rem.CodeCiv.presentment.D,from toDuring periodthe Cprincipal.
her suitcontends that§ Brainard38.002.remainingprincipalaccrued on theinterest

suit,of contractany other breachis like$1,000,000 credit.of theapplicationafter
therefore, occurred onpresentmentandD, acceptedcould haveAt Brainardpoint

2000, a15, day she madetheFebruaryoffer, and interestTrinity’s settlement
ofThree courtsbenefits.claim for UIMTrinitythat isaccrue on date.ceased to

Norrisposition.her Seesupportappealssum, Brai-remaining up tofor thehable
3;Farm, at State217 S.W.3dv. Statelimit, the uncreditedpolicy ofnard’s UIM

Farm, Nickerson,v.Auto. Ins. Co.Mut.thatuncredited interestplus theprincipal
487, (Tex.App.-Texarkana490130 S.W.3dD. Tex.point pointfrom C toaccrued

v.Ins. Co.5.06-1(5). 2004, granted); Allstatepet.art.Ins.Code



818

Lincoln, 873,976 (Tex.App.-S.W.2d 876 languagethis means the insurer isUIM
1998, pet.);Waco no Whitehead v. State duty payunder no contractual to benefits

Co., 79,Farm Mut. Auto. Ins. 952 S.W.2d judgmentuntil the insured obtains a estab-
1997),88-89 (Tex.App.-Texarkana rev’d on lishing liabilitythe and underinsured sta-

grounds, (Tex.1998);other 988 S.W.2d 744 Henson,tus of the other motorist. 17
Co.,Mid-CenturyNovosad v. Ins. 881 at requestingS.W.3d 653-54. Neither

546,S.W.2d 552 (Tex.App.-San Antonio filing againstUIM benefits nor suit the
writ).1994, no Trinity, hand,on the other triggers duty pay.insurer a contractual to

argues policythat a UIM is different be- dutyId. there is no contractual toWhere
dutycause the payinsurer’s to notdoes pay, just Thus,there is no amount owed.

arise until the underinsured motorist’s lia­ 38,Chapterunder a claim for UIM bene-
bility, and the insured’s damages, are le­ presentedfits is not until the trial court
gally determined. Five appeals,courts of asigns judgment establishing negli-the
including case,the court of inappeals this gence and underinsured status of the other
agree. See DeLaGarza v. State Farm motorist.

Co., 29,Mut. Auto. Ins. 175 S.W.3d 34
(Tex.App.-Dallas 2005, denied);pet. Me­ course, the insured is notOf

Co., 877,v.nix Allstate Indent. 83 S.W.3d againstrequired judgmentobtain a theto
2002, denied);(Tex.App.-Eastland pet.882 Auto. Ins.Farm Mut.tortfeasor. State

Sprague v. State Farm Mut. Auto. Ins. (Tex.­277,Matlock,Co. v. 462 278S.W.2d
Co., 415,880 (Tex.App.-Hous­S.W.2d 416 1970). may settle with theThe insured

1993, denied);ton writ[14th Dist.] Sikes v. tortfeasor, case,in thisBrainard didas
752,Zuloaga, 830 (Tex.App.­S.W.2d 753 coverage with thelitigateand then UIM

writ).1992,Austin no a nor aninsurer. But neither settlement
the tortfeasorliabilityadmission of fromThis issue turns on the lan­

juryacoverage,establishes becauseUIMinguage 38Chapter requiring that “pay­
motorist was notcould find that the otherjustment for the amount owed must not

do notdamagesat fault or thatawardhave been tendered before expirationthe
liability insurance.exceed the tortfeasor’sdayof the 30th after the present­claim is

Henson,See at 654. Brainard’s17 S.W.3ded.” TEX. CIV. PRAC. & REM. CODE
policy is to becontention that a UIM38.002(3).§ The purpose presentmentof

contracts, whichtreated forlike otheris to allow the opposing party a reasonable
judicial pro­in adamages liquidatedareopportunity payto a claim without incur­

areceeding attorney’s fees incurredandring obligation attorney’san for fees.
recoverable, nature ofmisinterprets the(Tex.­95,Kelley,Jones v. 614 S.W.2d 100

contract is1981). UIM insurance. The UIMThus, an essential element to recov­
terms,because, itsunique according toery of attorney’s Chapterfees under in38

theuponbenefits are conditioned insured’sa suit based on contract is “the existence
damages fromlegal entitlement to receivedutya obligationof or the opposingwhich

many first-partya party.third Unlikeparty has failed to meet.” Ellis v. Wal­
contracts,(Tex.1983). policyin the902, insurance whichdrop, 656 S.W.2d 905 The

coverage,alone UIM insuranceobligatedUIM insurer is to dictatespay damages
coverage.“legallywhich the insured utilizes tort law to determineis entitled to

Consequently, insurer’s contractual ob­recover” from the underinsured motorist. the
5.06-1(5).TEX. not arise untilligation payINS. CODE art. As dis­ to benefits does

above, liabilitycussed we have determined that and are determined. Id.damages



819

requirethe contract did notBecause
Trinity payto UIM before Premi-benefits

negligence underinsured statuser’s and
determined, presentdid notBrainardwere

claim the trial court ren-a contract before
judgment, ap-and the court ofdered its

correctly that ispeals concluded Brainard
attorney’sto un-not entitled recover fees

Chapter 88.der

y

Conclusion

the the ofportionreverse of courtWe
judgment that denied Brainardappeals’

interest, portionaffirm theprejudgment
fees,attorney’sthat denied and remand

the tothis case to trial court calculate
with thisprejudgment interest consistent

Tex.R.App. (d).60.2(a),opinion. P.

Justice O’NEILL and Justice
did in theparticipateJOHNSON not

decision.
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