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showing priorparticularno that thebeen
warrantingrested on thefactsconviction

descrip­‘dishonesty or false statement’
940,tion.”); Lewis, 946v. 626 F.2dU.S.

(unlawful(D.C.Cir.1980) of adistribution
dishon­substance did not involvecontrolled

statement);esty v. Mehrman­or false U.S.
Cir.1982) (Hold­822, (9thesh, 833689 F.2d

noting prior narcotics convictions arethat
609(a)(2));scopethe of F.R.E.within Cf.

Cir.1977)Ortiz, (2nd553v. F.2d 782U.S.
to(narcotics mayconviction admissiblebe

only if the circum­impeach crime involved
statement).dishonestyof or falsestances

Thus, support ourfederal authorities
Tinnen, drug-relatedin thatconclusions

impeachcan be used a defen-offenses to
onlyin a criminal case when the bal-dant

609(a)(1)ancing required oc-under D.R.E.
curs.

Accordingly, Gregory’swe REVERSE
pro-and for furtherconvictions REMAND

ceedings opinion.consistent thiswith
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(argued),Barbara MacDonald and Peter
Pietra, Morris, James,A. Hitchens &

Williams, Wilmington, appellant.for

(argued),B. Deputy Atty.Stuart Drowos
Gen., Justice,Dept, Wilmington,of ap-for
pellee.

HORSEY,Before WALSH and
HOLLAND, JJ.

WALSH, Justice:

appeal byThis is an ManagementStoltz
Co., (“Stoltz”)Inc. from Superiora Court
ruling which affirmed a decision of the

(“Board”).Consumer BoardAffairs The
upheldBoard’s decision had an earlier

and byCease Desist Order Di-issued the
rector of the ofDivision Consumer Affairs
(“Director”), ordering toStoltz cease
charging its atenants non-refundable rede-
corating fee. Stoltz contends that the

decision,Board’s affirmed by Superiorthe
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statutes, including the Land-of severalCourt, of law oneerroneous as a matterwas
thisAs a result ofevidence. lord-Tenant Code.1not on substantialand was based
thatdeterminedinvestigation, the Directorap­in thisraises two contentionsStoltz

25in ofredecorating fee was violationtheFirst, Board’scontends that thepeal. it
(e) and,(b), (c), on5511(a), andDel.C. §aredecorating fee wasfinding that the

Desist16, 1990, andissued a CeaseJulynonconforming security deposit was not
charging theOrder, enjoining Stoltz fromand, moreon substantial evidencebased

of theUpon issuanceredecorating fee.matterthe Board erred as abroadly, that
appeal to theOrder, timelyfiled aStoltzredecorating feerulingin that theof law

8824(b)(1).to 29 Del.C.pursuantBoard §the Delaware Landlord-­withconflicted
Code, 5101-672425 Del.­Tenant C. §§ appeal to theof theDuring pendencythe

Code”). Second, Stoltz(“Landlord-Tenant Supe­inBoard, rendered thea decision was
oferred as a matterargues the Boardthat matter, Man­in a related Stoltzrior Court

to re­retroactively requiring Stoltzlaw in Co., Del.Super.,Phillip,agement Inc. v.
had collectedredecorating fees Stoltzfund ”).(1990) In Phil­(“Phillip­593 A.2d 583

Order.prior to the Director’sfrom tenants the Peaceappeal from a Justice oflip, an
tenant, Superiorthein favor of thedecisiondid not errthat the BoardWe conclude

use of the redeco­held that Stoltz’sCourtrede-rulingin that theas a matter of law
repairingdefray the costs ofrating fee tocorating conflicted with the Landlord-fee

and tear”damages beyond wear“otherret-applyingin its orderTenant Code and
atof 25 5511. Id.a violation Del.C.was §Hence, affirm the decisionroactively. we

However, alsoSuperior Courtthe587.Superiorof the Court.
a non-re­charging tenantssuggested that

I redecorating defray thefee tofundable
damagescorrectingrepairing andcosts ofmanages apart-and severalStoltz owns

resulting from nor­apartment unitsto thein-County,incomplexesment New Castle
permissible.bemal wear and tear wouldHill,Plaza, Thomascluding SocietyThe

Id.Apartments.and Arbor PointeWest House
1988, chargingbegan new tenantsIn Stoltz ruling Phillip,inresponseIn to the

rede-complexesthese a non-refundableof relatingprovisionthe leaseStoltz modified
policy ap-tocorating fee. It was Stoltz’s theredecorating providefee to thatto the

portionredecorating defrayfee to aply the damagesonlyused to coverfees could be
con-byincurred Stoltz at theof the costs wear and tear.resulting from normal

repairing andtenancythe inclusion of 31,1991,thereafter, theJanuaryShortly on
units re-correcting damage apartmentto hearing to determineheld a de novoBoard

and,tear ifsulting from normal wear and redecorating fee“modified”thewhether
damage beyond normalnecessary, other OnLandlord-Tenant Code.theviolated

the redecorat-Specifically,tear.wear and 14, 1991, issued itsthe BoardFebruary
help financebyused Stoltz toing fee was decision, redecorating fee to befinding the
carpetscleaning the andpractice ofits Landlord-Tenant Code.in with theconflict

reletting thebeforerepainting the walls toaddition, pursuantthatthe Board heldIn
apartment. 8824(b)(1) empowered toit was29 Del.C. §

and didthe Director’s Order1989, in- alter or amendbeganDirector anearly theIn
Theso, effect.giving it retroactivecharg-practice ofvestigation into Stoltz’s

ceaserequired Stoltz todecisionis Board’sredecorating fee. The Directoring a
to returnredecorating fee andcharging theto issue29 8823under Del.C.authorized §

redecorating feesall current tenantsagainst persons or toOrdersand DesistCease
appealfiled anStoltzany previously collected.in offound to be violationbusinesses

Del.C.1, 1991, erning from 29were recodifiedsupervision statutesJuly over the Division1. On
We citethe §§transferred from to 29 Del.C. 8823-8825.Affairs was 8612-8614§of Consumer

Community De­ currentlyAffairs to theDepartment theyof codified.as arethe statutes
gov­Thepartment Administrative Services.of
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Superior pursuantto the Court 29 agree-to Del.C. be asunenforceable insofar the
8824(b)(1). SuperiorThe any provisionCourt affirmed orment thereof conflicts§

beingthe Board’s as free from any provisiondecision codewith of this and is not
legal supported byerror and substantial expressly authorized herein....

appealevidence.2 This followed. Stoltz concedes that the Landlord-Tenant
expresslyCode does not authorize the

II charging of a redecoratingnon-refundable
Our standard of review mirrors by Thus,a landlord. suchfee a fee is

Superiorthat of the Court. there isWhere permissible only if it not conflictdoes with
a byreview of an administrative decision provisionany substantive of the Landlord-

higher appellateboth an intermediate and a 5103(a).Code. 25Tenant Del.C. §
court and the intermediate receivedcourt provisionsCertain of the Landlord-Ten-
no presentedevidence other than that to uponbear dutyant Code the landlord’s of

agency, higherthe administrative the court maintenance and the extent maintenance
does not the decision interme­review of the may throughcosts be shifted tenantto thebut, instead,diate directlycourt examines payments other than rent.
the the agency.decision of v.Baker Con­

regulates25 5511Del.­C. the collection§nell, 1303, (1985).Del.Supr., 488 A.2d 1309
of security deposits.and useappealOn afrom decision of an administra­

agency reviewingtive the court must deter­ (a) agreement requiresIf a rental the
agency sup­mine the isrulingwhether provide anytenant to todeposit the land-

ported by substantial evidence and free lord to be held for the of theterm rental
State,legalfrom Dept.error. Labor v. thereof,agreement, anyor part said de-of

Services, Inc.,Medical Placement Del.Su­ posit securityshall be aconsidered de-
382,per., (1982),457 A.2d 383 Del.­aff'd, posit.

(1983).Supr., 454 an467 A.2d Absent
discretion,abuse of ofthe decision the

(c) purpose security depositThe of theHowever,agency must affirmed.be Id.
shall be:where, here,as the issue is one construc­of

(1) To landlordreimburse the for ac-statutorytion of applicationlaw and the of
damages,tual above normal wear andundisputed facts,the law to the court’s

by paint-tear which can correctedbeplenary.review is deE.I. du Pont Nem­
ing cleaning,and ordinary caused toCo., Inc., Co., Del.Supr.,v.ours Shell Oil

tenant;premises bythe the(1985).1108,498 A.2d 1113
(2) payTo for alllandlord rentalthe

III arrearage agree-due under the rental
ment, including prema-due forrentalCode, whichThe Landlord-Tenant

agree-ture termination of the rental1972,of our isparthas been since alaw
tenant;byment the andreciprocalcomprehensive enactment of the

legal obligations between landlords and (3) To reimburse the landlord for all
585;Phillip, 593 A.2d 58tenants. at Del.­ expensesreasonable incurred in reno-

Laws, applicabilityIts definedCh. 472. is vating reletting premisesand the
5103(a).in 25 Del.C. § by prematurethecaused termination

regulate tenant,agreement byThis code shall and determine of the rental the
remedies, obligationslegal rights, pursuantall and includeswhich termination to

5509(b),anyofparties providedof the and beneficiaries that reimburse-§
pursuantagreement byrental of a rental unit within ment caused termination

State, 5509(b)Anythis wherever not 1executed. to shall exceed month’s§
oral,agreement, written or shall rent.whether

215901,Co., 17, 1991) (ORDER).(Oct.Management Taylor,2. Inc. WL J.v. ConsumerStoltz Af-
91A-03-7,Board, Del.Super., 1991C.A. No.fairs
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contrary supported byimposes25 Del.C. 5303 several duties sion to the is not§
landlord, However,upon includingthe that of main- needevidence. wesubstantial

taining premises.the decisionnot decide whether the Board’s
(a) by evidencesupportedThe landlord dur- substantialshall at all times was

tenancy:ing redecoratingthe fee is in viola-since Stoltz’s
****** Code, even ifthetion of Landlord-Tenant

arisingsolely repairsit used to financewas(4) arrange-all repairsMake and
per-andnormal wear tear. We viewfromnecessary put keepments theto and

ofprovisionstinent the Landlord-Tenantappurtenancesrental unit and the
materia,Code, parain to re-when readgood theyinthereto as condition as

damages to unit aris-quire that the rentalwere, ought by agreementor tolaw or
bytearing from normal wear and be bornebeen, at ofhave the commencement

landlord out of the rent.thetenancy....the
However, the arelandlord and tenant spe-providesThe Landlord-Tenant Code

agreepermitted to tenant will:that the mayfrom the landlordcific sources which
specifiedperform repairs, mainte- may... collectfunds. The landlordobtain

tasks, remodeling,nance alterations or amount,agreedrent in an 25 Del.C.
only if:but 5501(a); charge, 25a late rent Del.C.§
****** utilities,5501(d); separate charge fora§

5114; deposit.securityand a25 Del.C. §(3) Adequate apartconsideration
In these di-25 5511. addition toDel.C. §any provision agree-from the rentalof

maythe seek re-payments,rect Landlordexchangedment is tenant’sfor the
“repairs,for mainte-imbursement certainpromise....

tasks, remodeling,” 25nance alterations or5303(b)(3).25 Del.­C. §
5303(b); remedyingthe cost ofDel.C. §imposes uponThe Landlord-Tenant Code

contracts,of 25breaches Del.C.duty maintainingthe thethe landlord of
5505(a)(1); reportwaste and failure to§goodinrental unit “as ascondition [it was]

conditions, 5505(c)defective 25 Del.C. §tenancy.”the the... at commencement of
5506(a); resultingharm from tenant’sand5303(a)(4);25 Del.C. 25 Del.C.§

termination,or 25earlyextended absence5303(b)(3); Ja-Sin,see also Ford v.§
5508(a) 5508(d)(1);and the cost ofDel.C. §184, (1980).Del.Super., 420 A.2d The186

5711(a);summary possession, 25 Del.C. §here is the in the land­issue manner which
storageof and ofand the cost removalall,tenant,themay require if at tolord
5715(d).properly. 25tenant’s Del.C. §paying expensetowards the ofcontribute

anyTomaintenance. the extent thatthat provisions demonstrate the Land-These
damage to the rental exceeds thatunit listingcomprehensivelord-Tenant Code’s

result andwould from “normal wearwhich monetary entitlementsof the landlord’s
andby paintingtear which can be corrected Theother than rent. Land-from sources

ordinary cleaning,” may applythe landlord places theno limits onlord-Tenant Code
deposit re­security expenseto the ofthe agreepower of the landlord and tenant to

However,5511(c)(1). thepair. 25 Del.­C. § However, theamount ofto the rent.3
statutorymust follow restric­landlord the qualifiesspecificallyCodeLandlord-Tenant

security deposits.on the use oftions theregulates those instances whenand
may money from the tenantlandlord collectthat, deci­maintains since theStoltz

agreed only possi-(1990), than the rent. ThePhillip, 593 it has othersion in A.2d 583
listing pro-inference from the of theseredecorating to finance blenot used its fee

that, apply, thetheyis where do notdamages beyond bycaused visionsrepairs of those
agreedcollectinglimited to theand tear the Board’s deci- landlord isnormal wear and

prohib-Except §to the extent landlords are es. 25 Del.C. 5716.3. that
implementing retaliatory rent increas-ited from
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completerent as remuneration for the rent- hold that redecoratingStoltz’s “modified”
al contract. fee and its policy applyingof onlythe fee

repairto the damage byof caused normalApart rent,from paymentthe of none of
wear complianceand tear is not in with theprovisionsthe allowing the landlord to col-
Landlord-Tenant Code.moneylect from the tenant authorize re-

covery damages resultingfor from normal
Indeed,wear and tear. under 25 Del.C. IV

5508(d)(1)the landlord is specifically for-§
The requiredDirector’s Order Stoltzcollectingbidden from for normal wear and

to cease redecoratingcollection of the feetear. The costs to which Stoltz’s redecorat-
and solely prospective.was After reviewing fee expectedare directed are to be

novo,de the Board modified the Director’sbycovered They usual,rent. are the nor-
Order, giving it retroactive effect. Stoltzmal and foreseeable costs which fromflow
contends that the Board erred as a matterrenting. earlier,As stated the Landlord-
of law in retroactively requiring Stoltz toTenant Code does powernot limit the of
refund redecorating fees which Stoltz hadthe agreelandlord and tenant to to the
collected from priortenants to the Di­amount of rent. The landlord is free to
rector’s Order.consider myriad expensesa of in calculat-

ing SupremeThe Unitedthe amount Statesof rent it Court hascharge,wishes to
establishedincluding three factors toanticipatedthe be consideredrepairingcost of

determiningindamages whetherbycaused a decision shouldnormal wear and tear.
However, givenbethe retroactive effect.landlord is not free to recov-

byer this cost charging separatea fee. First, the decision appliedto be nonret-
roactively must establish a principlenewTo allow the landlord to cover ordinary

law,of by overrulingeither pastclearthroughcosts separate permita fee would
precedent litigantson maywhich havethe landlord to advertise a rental unit at

byrelied or deciding an issue of first(rent)price yetone actually lease it at a
impression whose resolution was nothigher (rent fee).price and practiceSuch a
clearly Second,foreshadowed. it hasrun acknowledged pur­would counter to an
been stressed that ‘we must weigh...pose óf the Landlord-Tenant Code—the
the merits and demerits in byeach casestatutoryclear definition of the rights and
looking priorto the history of the rule intenant,duties of the includinglandlord and
question, purpose effect,its and andtheir obligations,financial in pre­order to

retrospective operationwhether will fur-vent Phillip,abuses. 593 A.2d at 587.
ther or operation.’retard its Finally, weMoreover, the Landlord-Tenant Code al­

weighedhave the inequity imposed byprepaymentlows the requiresof rent but
application,retroactive for a de-“[w]here“uniformly apportionablethat the rent be

cision of this produceCourt could sub-day 5501(c).from day.”to 25 Del.C. To§
inequitablestantial if appliedresults ret-permit segmentedrent to be in a manner

roactively, amplethere is inbasis ourpartiallywhich conceals rent as a non-re­
avoidingcases for ‘injusticethe or hard-fee, payable beginningfundable at the of

ship’ by holdinga nonretroactivity.”oftenancy,the would contravene both the
language of the Landlord-Tenant Huson,Code and CompanyChevron Oil v. 404 U.S.

policy underlying adoption. 97, 106-107, 349, 355,the its 92 S.Ct. 30 L.Ed.2d
(1971) (citations omitted).296In specific provi­the absence of a

sion of the Landlord-Tenant Code which presumptionThe is in favor of
otherwise,provides the givinglandlord’s remuner­ a decision retroactive effect and the

proceeds.ation Segment­is limited to rent party seeking to applica­avoid retroactive
ing portiona of this rent as a non-refunda­ tion persuasion.bears the burden of Juz­

redecorating incompatibleble fee is Ltd., Cir.,with Corp.,win v. Asbestos 3rd 900
underlying purpose 686,the the (1990).of Landlord-­ F.2d 693 The force of the

Tenant Code. 25 5501. presumptionDel.C. We thus in of retroactivityfavor will§
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by theexpresslynot forbiddenapplica- that it wasdenya court to retroactiveincline
weight Code, thoughthe of even the“onlytion where on balance Landlord-Tenant

prospec-factors favor imposedthe three Chevron on theLandlord-Tenant Code
In all threeapplication.” Id. our view maintainingtive general duty ofthelandlord

applica-favor retroactivefactorsChevron tmit.the rental
charging redeco-against ation of the ban

no error in the in­rating fee and thus we find factorsecondThe Chevron
ruling.Board’s retroactiveof whethervolves consideration

principlenew of lawapplication of theAlthough the Board’s decision establish-
operationretard the offurther orwouldlaw,principle of the announcedes a new

history.priorin of itsthe new rule viewpast prece-clearprinciple did not overrule
106-107,Chevron, atat 92 S.Ct.courts, 404 U.S.passingindent. The Delaware

earlier, purposeprimaryLandlord- theupon provisions of the 355. As notedvarious
Code, emphasis onTenant have noted its Landlord-Tenantadoptionfor the of the

specificof duties and obli-the allocation ofachieve a careful definitionCode was to
gations partiesto to the lease.4 Butboth obligations in order toreciprocal rights and

precedential supportthere is no for Stoltz’s Re­58 Del.Laws Ch. 472.prevent abuses.
redecorating fee wouldassertion that its be damagerepairingquiring the costs of

by implication the Land-permitted under by normal wear and tear to becaused
most,lord-Tenant Code. At on the eve of proceedsfrom rentbyborne the landlord

hearing, Di-the Board’s but after the prevent abuse and alleviatewill landlord
Order, Superiorthe indicatedrector’s Court Adoption of a rule re­tenant confusion.

mightfeeby Phillipdicta in that such a be to thequiring that the landlord adhere
permissible. This is far from established of secur­statutorily enumerated methods

and, above, dicta isprecedent as noted such ining payment from tenants results a
unsupportable lightin the of the Landlord- Concededly, thesimpler law.clearer and

emphasis specificon authori-Tenant Code’s application regard­of a decisionretroactive
ty for remuneration. existingining payment of funds anthe

disallowingin theThe Board’s decision relationship may viewed ascontractual be
redecorating clearlyfee also foreshad­was pastButhaving punitivea effect. Stoltz’s

occasions the Delawareowed. On several advertising units at apractice in its rental
acknowledged that the landlordcourts have than that actual­stated rent that was lower

premises.dutythe to maintain thehas equally injuriously required by its lease is
Dick, Del.Supr., A.2dv. 604Koutoufaris prospectiverightsthe of its tenants.to

390, (1992) (decided401-02 after the
factor involves consid-The final Chevrondecision); 593Phillip,but see alsoBoard’s
applying the decisioneration of whether186;586; Ford, 420 A.2d at andA.2d at

ineq-produce substantialretroactively willBrown, the367 A.2d at 190. More to
Chevron, 106-404 U.S. atresults.uitablenothing in the Landlord-­point, there is

107, made a decision92 S.Ct. at 355. Stoltzexpressly authorizesTenant Code which
redecorating fee notwith-implementto theredecorating fee. Stoltzchargingthe of a

ofstanding provisions policiesand thetheredecorat­its determination that thebased
Code, as discussed earli-solely the fact Landlord-Tenanting permitted onfee was

Co., tricity CodeHughes, Del.Supr., in violation of the Landlord-Tenant523 A.2d4. Jardel Inc. v.
circumstances);fully adequate(1987) (the under thedoes not isLandlord-Tenant Code518

(1980)Ja-Sin, Del.Super.,against 410 A.2d 184by employee Ford v.prevent a claim tenant’s
(undersecurity landlordthe Landlord-Tenant Codenegligent providingfor oflandlord

dutypro­ as well as their socialvoluntarily owes a to tenantsundertook towhen the landlord
condition);stairwayCompany, guests in a safesecurity); Triangle to maintainv. Oilvide Staub

Co.,(1975) (25 Realty Del.Super., A.2dRobyn 367Brown v.Del.Supr., §Del.C. 5517349 A.2d 209
(cause duty(1976) action for breach ofpursuant to ofpenal an action 183is a statute andnot

improp­by providing defective orplaintiff); in aMcMa­ landlorddeath of theits survives the
Associates, Del.Ch., by Landlord-Tenantunit is allowedA.2d er rentalCastle 532hon v. New

allegation to state a(1987) money damages was sufficient(remedy for Code and theof601
action).overcharged elec­ cause oftenant forclaim that landlord
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er. Stoltz cannot claim reliance on deci­ UPON MOTION FOR REARGUMENT
was, best,sional law since the law at unset­ reargumentStoltz has moved for with

complaintled. Nor can Stoltz that it must respect rulingto our that it must refund
any moneyrefund collected Julyafter the redecorating 16,Julyfees as of 1990 for

16,1990 Director,order of the since a valid any tenant whose lease inwas effect on
Cease and Desist Order was in effect as of that date. anyStoltz contends that re-

effect, beingthat date. In Stoltz is re­ troactivity should be effective as of the
quired to refund money which it collected date of the decision of Af-the Consumer
at its equitableown risk. The consider­ Board, 14,Februaryfairs 1991.

weigh heavilyations in applyingfavor of
Although ambiguitythere is somethe retroactively.Board’s decision

“current,”in the Board’s use of the term
clearlythe Board intended to sustain theStoltz raises for the first time in

16,JulyCease and Desist ofOrder 1990this Court the contention that the Di­
byissued the Director and to do so retroac­authorityrector’s entrywas limited to the

tively. When an administrative decision isbyof Cease and Desist orders which defini­
upheld,affirmed or even after a review deprospective applicationtion are in and the

novo, the decision is considered to inbeonlyBoard could review such orders and
originaleffect from the date of the ordergrantnot further relief. Aware that this

and not from the date of affirmation. 5BquestionsCourt will not fairlyhear not
Appeal (1958).CJS and Error 1857§presented to the trial court unless the inter­

Moreover, to consider the Cease and De-justice require, Supr.Ct.Rule 8,ests of so
sist Order to be effective as of the date ofattemptsStoltz to claim that the Board’s
the Board’s order of affirmance would re-alleged jurisdictionlack of should be con­
ward pursuing appeal.Stoltz for an Thedeterminingsidered in whether retroactive

holdingeffect of such a would allow Stoltzapplication equitable.would be The
keep redecoratingto those fees collectedreview, however,powerBoard’s of autho­

14,February anybefore 1991 under leasealter,“uphold,rizes it to amend or vacate”
14,that was not in Februaryeffect onthe Director’s order. 29 Del.C.

redecorating1991. This would include fees8824(b)(1). Stoltz’s contention does not§ collected in ofviolation the Cease and De-jurisdictionraise a claim but one of inter­ Order, i.e., 16,Julysist after 1990. Thepretation. We view the statute as confer­
clear intention of the requireBoard was to

ring upon authoritythe Board the im­to refunds from the time when the Director of
pose any power,relief within its notwith­ the Division of Consumer Affairs issued
standing the Director’s action. the Cease and Desist Order and to make

test, the beneficiaries of that order all tenantsApplying the we concludeChevron
whose leases were in oneffect that date.(1)supports:that each of the factors the

redecorating byrefund of all fees collected reargumentThe motion for is DENIED.
16,1990;July (2)Stoltz on or after and the

redecoratingrefund of those fees collected
16,July anybefore 1990 under lease which

16,Julyin on 1990.was effect

SuperiorjudgmentThe of the Court is
AFFIRMED.


