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rates], courts should be reluctant to substi-
judgmenttute their for that of the commis- RHONE-POULENC BASIC CHEMICALS

sioner”); Attorney COMPANY,General v. Insurance corporation,a Delaware
the Michigan,Commissioner State Defendant-Below, Appellant,of of

186, 645,Mich.App.117 323 N.W.2d 649
v.(1982) (“... judicial of insurancereview

rate-making rate-making,is limited because AMERICAN MOTORISTS INSURANCE
highly complex processas a technical and COMPANY, corporation,an Illinois

requiring expertise,much judicialis not a Plaintiff-Below, Appellee.
function”).

Supreme Court of Delaware.
Finally, exhaustion of administra­

tive remedies requiredwill not be where 9,Sept.Submitted: 1992.
irreparable harm would result from denial 18,Decided: Nov. 1992.

judicial Brunetti,of immediate relief. 350
dangerA.2d at 26. There is no that DCRB

irreparablewill suffer harm from a denial
judicial seekingof relief. DCRB is not

anything judicial systemfrom the that it
could not obtain from the Commissioner
subject judicialto later review. In addi­
tion, noted, governingas the statute the
filing of insurance rates allows the insurer

implementto the new rates before it actu­
2506,ally approval,obtains 18Del.C. and§

has opportuni­DCRB availed itself of that
Indeed,ty. during pendencythe of the

Superior proceedingsCourt and while this
appeal pending,has been DCRB has contin­

pro­ued to realize the full benefit of its
posed rates.

Superiorconclude that theWe Court
disregardingerred in the Commissioner’s

contention that DCRB must first exhaust
remedy.its administrative theGiven

strong inpresumption favor of such ex-
in any compel-haustion and the absence of

ling argument contrary,to the DCRB
required,should have been as a matter of

law, remedy.to exhaust its administrative

SuperiorThis decision of the Court is
and isREVERSED this matter REMAND-

SuperiorED toto the Court with direction
ap-REMANDFURTHER the DCRB rate

plication to the Insurance Commissioner
proceedingsfor further under 18 Del.C.

25.Ch.
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VEASEY, C.J.,Before HORSEY and
MOORE, JJ.

VEASEY, Chief Justice:

interlocutory appeal1This is an from two
Superiorof the Court entered onorders

31,16, 1992,JanuaryJanuary 1992 and
respectively,2 granting summary judgment
against Basic ChemicalRhone-Poulenc

95, 1992, Holland, (Mar.Interlocutory appeals, pursuant Supreme Del.Supr., C.A. No. J.1. to
42, Nevertheless,purpose 11, 1992). interlocutoryinCourt Rule can serve a beneficial because

justice by advancingthe administration of the appeals may unnecessary delay and therecause
litigation saving intermination of and time the abuse,danger the Court cau-is substantial of

important questiontrial courts if an threshold against practice applica-a series oftions the of
resolved, ques­and the resolution of thecan be interlocutory appeals ations for when such

expense.time andtion will save substantial significantlypractice delay interruptcould or
present interlocutory appealCertification of the orderly progressthe of cases.

appropriate appealedis because the orders from
issue,legal ap­establishdetermine a substantial 31,January appellant’s1992 order denied2. Thecoverage,pellees’ legal right denyto insurance 16,Januaryof themotion for reconsiderationjustice judi­of andand will serve the interests

order.1992economy.cial See Rhone-Poulenc Basic Chemi­
Co.,Motorists Insurancecals Co. v. American
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(“RPB”)Company in declaratory judg-a Tybouts sludgeat the Comer site. The
byment action filed certain insurance carri- transported openwas to the landfill in 55-

(the carriers”).ers gallon“insurance poured directlyThe insur- drums and was into
ance carriers ground.are National Union In- theFire

(“NationalCompany Pittsburghsurance of permitting require-Pursuant to State
Union”), CompanyTravelers Insurance ments, County programthe aestablished
(“Travelers”), and American Motorists In- testing hydrologicalfor the characteristics

Company (“AMICO”).3surance The insur- of the surface and subsurface waters at
soughtance carriers theya declaration that Februarythe landfill. In 1969 the Univer-

obligatedare not to indemnifydefend or sity of employedDelaware was to monitor
comprehensiveRPB under standard-form quality groundwater Tyboutsthe of the at

general liability (“CGL”) policiesinsurance periodic reportsComer and to issue to the
theywhich issued to Stauffer Chemical County. byState and Data collected the

(“Stauffer”),Company predecessor.4RPB’s University Julybetween 1969 and June
underlying disputeThe properinvolves the 1971 indicated that leachate from the land-

mitigationconstruction of a provision in the percolating throughfill was downward the
policiesAMICO and Travelers requiresthat aquifer. Although reportssoil into an the

take,promptlythe insured to at its ex- progressiveindicated a deterioration of the
pense, steps mitigatereasonable to dam- groundwater, pollutionthe level of was not
ages. considered to be serious at that time. It

Maywas not until 1976 that the State
Department of Natural Resources and En-TYBOUTS CORNER LANDFILL

(“DNREC”)vironmental Control informed
appealThe relevant facts in this are not Countythe private Tyb-that a well nearin dispute. SuperiorThe issue before the outs Comer was contaminated and that the

purely legalCourt and this Court is a one. probable Bylandfill was the source. 1984operated polyvinylStauffer a chloride the site was ranked second on the EPA(“PVC”) manufacturing plant in Delaware National Priorities List.
City, Delaware between 1966 and 1981.

plant generated principalThe two wastes:
PROCEDURAL HISTORY(i) polyvinyl (ii) ethylenechloride resin and

(“EDC”) sludge.5dichloride 4, 1980,These govern­wastes On October the federal
disposed municipalwere of at a againstlandfill ment filed pursuantsuit Stauffer

facilitylocated near the Stauffer in New to 7003 of the Resource Conservation§
County Tybouts 1976,Castle Delaware at RecoveryCor- and Act of 42 U.S.C.

disposal 6973,place 104, 106, 107,ner. The acts of took from and theand of§ §§
July1969 until of 1971 the Comprehensive Response,when landfill Environmental
capacity Byreached its and was closed.6 LiabilityConservation and Act of 1980

(“CERCLA”),operating, 9604, 9606,the time the landfill ceased 42 U.S.C. §§
dumped 9607,Stauffer had some 4.2 million and 9613. United v.States New

pounds sludge approximately (D.Del.of and County,EDC Castle C.A. No. 80-489
pounds 4, 1980). government sought26 million of other industrial wastes filed Oct. The

EDC,Company Toxicity (Apr.3. Travelers Insurance is an intervenor 98 J.Am.Med.Ass’n 1401of
16, 1932).presentin the action.

Company required4. Stauffer Chemical was involved in a 6.The State of Delaware New Castle
Countycomplex mergers acquisitions comply permit requirementsseries of and dur- to with the

survived,ing Although companythe the of both the State Water and Air1980s. Resources Com-
Althoughit now does business as Rhone-Poulenc Basic mittee and the Board of Health. the

ApprovalCompany, corporation. State’s ofChemicals a Delaware Certificate for the landfill
prohibited dumpingthe of hazardous and indus-

EDC, solvent,powerful approval5. Stauffer used a to trial wastes without the of the Board
Health,cheaper disputeclean its PVC reactors because it was of there is substantial as to the

cleaning. degree County compliedthan manual EDC has been consid- to which the with the
dangerous agent regulation.ered a toxic since 1932. See



H95

of Oc-in the Eventdanger the 4. Insured’s Dutiesanyinjunctive relief to abate
currence, (a) The...Claim or Suitposed to theTyboutsat Comerwaste

hispromptly take atand named insured shalland of area residentshealth welfare
addition, steps preventgovern­ reasonable toexpenseIn the allthe environment.

damagebodily injury propertyin­ orsought for costs otherment reimbursement
same or similararising out of therespondingin to the contamination fromcurred

conditions, expense shall not beawarding mo­ suchdeclaratory judgment butand a
policy.8The action under thisfuture remediation. recoverablenies for

andAprilin 1989 when RPBwas settled drafterargues the failure of theRPB that
parties litigationto the enteredthe other in themitigation provisionto include the

Pursuant to theinto a consent decree. negates any intend-policylist of exclusions
decree, required to shareconsent RPB was further con-preclusionary effect. RPBed

designing implementingexpensethe of and purpose of the clausetends that the real
toplan at the site. In ordera remediation promptrequire insured to taketo thewas

having to indem­possibilitythe offoreclose inju-steps to avoid a similar but different
liability itnify RPB for the environmental concludesry-producing event. The insured

AMICO, Union,incurred, andNational steps mustthe reasonable which bethat
ac­declaratory judgmentfiled aTravelers apply to remedial determi-taken can never

Superior seeking a declarationtion in Court taken after the fact because liabili-nations
respec­thethey are not liable underthat logicallymeasures cannot bety-avoiding

they topoliciestive issued Stauffer.CGL injury has beenliability for antaken after
procedural context of cross-motionsIn the reasoning, theRejecting RPB’sassessed.

courtsummary judgment, the trialfor provi-mitigationthetrial court construed
mitigation provision in theruled that a coverage the costfromprecludingsion as

precludespoliciesand TravelersAMICO issuemeasures. The solepreventiveof all
taken orcoverage for the cost of measures ofappeal properthe constructionon this is

prevent further releaseto be taken to the 4(a).inmitigation provision Conditionthe
from the landfill. Nation­of contaminants

anyof con­The constructionproperInsurance Pitts­al Union Fire Co. of
contract,tract, isincluding an insuranceBasicburgh v. Rhone-Poulenc Chemicals

andquestion of law. Aetna Cas.purely a87C-SE-11, slipCo., Del.Super., No.C.A.
Kenner, Del.Supr., 570 A.2dv.Sur. Co.(Jan.J.,37, 22690op. Poppiti, 1992 WLat

1172, (1990). Accordingly, we review11741992). reargument16, motion forRPB’s
legal Superiorthefor errorde novo1992,31,January 1992 WLdenied onwas

Niemann,decision. Rohner v.Court’saf­22689, appeal followed. Weand this
(1977).549, 552Del.Supr., 380 A.2dfirm.

unambiguous languageandClear
4(a)OP CONDITIONCONSTRUCTION given itspolicy should bein an insurance

POLICIESTHE INSURANCEOF v.meaning.ordinary and usual Johnston
677,Ho, Inc., A.2dDel.Super., 303Tallystandard-formpurchased threeStauffer

ambiguity, Dela­(1973). some679 Absentfrom AMICO cover-policiesCGL insurance
policydestroy or twist1, will notthrough ware courtsJanuary 1969ing periodthe

construing it.guise oflanguage under thepolicies1, Each of the CGLMarch 1971.7
Ins.Farm Mut. Auto.upon v. Stateduty Hallowellimposing acontains a condition

925, (1982).Co., A.2d 926Del.Super., 443ofpay preventionfor thethe insured to
an insurance con­languagethe ofinjuryordamage once an accidentfurther “[W]hen

party willunequivocal, aclear and4(a) tract isexpressly states:occurs. Condition

pre-by toexpenses incurred the insuredprovided Allpolicies Travelers issuedThe CGL7.
damagecoverage bodily injury propertyMarch orcompany similar from vent otherwiththe

1,1, July arising1977. similar condi-until of the same or1971 from out
poli-under thisbe recoverableshall nottionscondi-policies contain a similar8. The Travelers cy-provides:tion that
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by meaning repairplainbe bound its because not or restoreto what[but]fault —
creating alreadyhasambiguityan where none occurred.” Id. at 778. Theexists
could, effect, carefullycourt thatin noted the insurancecreate a new contract with

damagescarrier forremained liable thatrights, duties toliabilities and which the
accrued,already ensuringhad that thethusparties had not assented.” Id. To the

agreement parties originallyto thewhichexist,ambiguityextent that does the doc­
preserved.assented wasrequirestrine of proferentumcontra that

languagethe of insurancean contract be provisionThe construed nearlywas next
againststronglyconstrued most the insur­ yearsseven in the case oflater Mraz v.

ance company Steiglerthat it.drafted v. Co., F.Supp.American Ins. 616Universal
America,Insurance NorthCompany (D.Md.1985), grounds1173 on otherrev’dof

398,Del.Supr., (1978).400384 A.2d nom.,sub Mraz v. Canadian Universal
Co.,Ltd., (4th Cir.1986).Ins. 1325804 F.2dambig­A is notcontract rendered

Chemical,Galaxy (“Galaxy”)Inc. was asimply partiesuous the dobecause not
corporation engaged recyclingin the ofagree upon properits construction. Rath­
chemical solvents. Mraz was the founderer, ambiguous onlya contract is when the

president Galaxy.and of Soon after theprovisions controversyin reasonablyare or
plant opened, began emanatingfumes fromfairly susceptible interpreta­of different

unprocesseddrums of chemicals stored atmaytions or or morehave two different
facilitythe plantand the was declared aHallowell,meanings. 443 A.2d at 926.

public Galaxy arrangednuisance. then toAmbiguity does not exist where the court
dispose of the drums with thecontroversialmeaningcan determine the of a contract

countyassistance of state and health offi-any guide knowledge“without other than a
widelycials. At wasthat time it believedwhich,simpleof the onfacts from the “claythat would form a natural barrierlanguage general, meaningnature of in its

against any leaking of chemicals from theHannan,depends.” v. D.C.App.,Holland drums.” 616 at 1176.F.Supp. Conse-807, (1983).456 A.2d 815 Courts will not quently, company and state officials dis-
imparttorture tocontractual terms ambi­ posed buryingbyof the drums them in a

guity ordinary meaningwhere leaves no clay pit acres oflocated on two land known
uncertainty. Smith,room for Zullo v. Althoughas the Leslie site. the drums

596, 409,Conn.Supr., 427179 Conn. A.2d disposed technological-were of in the most
(1980).412 The true test is not what the ly time,advanced method available at the

mean,parties to the intended it tocontract the Environmental Protection Agency
person posi­a in thebut what reasonable (“EPA”) potentialadeclared the site health

parties thoughttion of the havewould it yearshazard to area residents several la-
(con­meant. A.2d at 401Steigler, 384 eventuallyter. The bysite was remediated

tracts to accordshould be read with the the MarylandState of and the EPA in 1982.
expectationsreasonable of a reasonable In recoup expendi-an effort to remediation

also,purchaser); see State v. Att­ tures, GalaxyMraz and were both subse-
592,man/Glazer, 138,Md. 594 A.2d323 quently bysued in 1983 the state and fed-

(1991).144 governmentseral under CERCLA. When
Three courts have simi-different federal Mraz notified his carrier of theinsurance

mitigation pres-clauselarly construed the litigation, indemnifyit refused to and de-
stronglyconsensusently at issue. The fend him underGalaxy policyand the it

suggests reasonablyis sus-that the clause in byissued 1969. In action the in-an
interpretation. Inceptible onlyof one the declaratory judgment againstsureds for

Co.,Applicationscase of Inc. v.Chemical the onecompany,insurance defense the
Co., F.Supp.425 777Indemnity coverage pre-Home insurer raised was that was

(D.Mass.1977), mitigation provision Galaxythe was cluded because failed to comply
“impos[ing] policyconstrued for the first time as with Condition 4 of “which re-the

steps quiredduty steps preventa on to take to the insured to take toinsured][the
injuryfurther occurrenceprevent injuryfurther correct the when an takes—to
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place.” argued1180. atsary preventId. at The insurer to future harm. Id. 1332.
stepsGalaxy Discriminatingthat should taken to amonghave the various remedies

prevent leakage companyfurther if the sought, court INAthe held that was liable
problem disposedof the itwas aware when categories.only under the first Thetwo

of cor-Althoughthe drums. the insurer to exempt liabilitycarrier was held frombe
rectly mitigation provision,construed the it categorythird it in-under the because

disposalthe fact meth-overlooked that the preventrequiredremedial tovolved costs
Galaxy technological-od used thewas most future release contaminants fromthe of

ly inadvanced method available 1969. Id. the site. Id.9
Viewing disposal bythe method used Gal-

construing provision,mitigationIn theprevent fu-axy as a measure intended to
disregardthis cannot other casesCourthelddamage,ture environmental the court

coverage preventiveexcluded forthat havesatisfystepsthat Mraz took sufficient to
in mitiga­measures even the of aabsencemitigation provision thereby trig-the and

provision intion the insurance contract.gered dutythe insurer’s defend. Id.to
Aerojet-General Corp. v. San MateoSeethis misplacedRPB’s reliance on case is

Court, Cal.Ct.App.,County Superior 211Galaxy steps mitigatetook to fur-because
216, (1989);Cal.App.3d Cal.Rptr.258 684personal injury property damagether or

Co.,Boeing Co. v. Aetna Sur.Cas. &arising“from out of” the or a similarsame
507, (1990)(costsWash.Supr., 784 P.2d 516Chemicals, RPBGalaxycondition. Unlike

owing damagesof propertybecause arecompletely duty promptlydisavowed toits
pollutionmeasuresremedial taken afterany mitigatemeasures furthertake to

occurred, preventivehas but measures tak­damages arising Tybouts“from out of” the
pollutionen before has occurred are notComer landfill.

propertyincurredcosts because of dam­provisionThe at issue here mostwas
age); Aerojet-General Corp. v. San Mateointerpreted byrecently the United States

Superior Court, Cal.Ct.App.,County 211earlyinDistrict Court Delaware in an envi­
216, 621,Cal.App.3d Cal.Rptr.257 635liability Tyb­case involvingronmental the

(1989) (expenditures pol­futurepreventtoouts Comer landfill. In the case of New
causallylution would not relatedbe toCounty v.Castle Acc. and In­Hartford

damageproperty and would not be coveredCo., (D.Del.1988),F.Supp.685dem. 1321
damages under policy).as a CGL TheseJudgeSenior District Latchum examined

preventivecourts reasoned ofthat the costmitigationan in­identical clause that was
propertymeasures are not of“becausepolicy pur­in Countycluded a New Castle

damage” is requiredas under standardCompanyfrom the ofchased Insurance
Rather,policies. the trialCGL as court(“INA”). CitingNorth America Chemical

found, they preventare incurred tocostspersuasive authority,as theApplications
the further release of contaminants. Na­mitigation pro­“underCourt held that the

Firetional Union Insurance Co. Pitts­insured, expense,at wouldvision the its of
burgh v. Rhone-Poulenc Basic Chemicalsnormally required any faultbe to correct

87C-SE-11,Co., Del.Super., slipC.A. No.preventnecessary injury.”to further Id.
37, (Jan.J.,op. Poppiti,at 1992 22690WLThe classi­804 F.2d at 1331. Court further

1992).16, clearlypolicyPublic favors im­sought catego­fied the remedies into three
mitigateposing upon dutyinsureds a to(i) compensation injuriesries: for suffered

rule,damages. In the of a(ii) absence suchby com­plaintiffs; injunctive reliefthe
could sit and allow environ­insureds backpelling County upto clean thethe either

damage theyto accumulate untilor to mentalbyreleased the landfillcontaminants
damages throughplaintiffs compelled mitigatetocompensate the for costs incurred are

same; provisionThe issue here isby (iii) injunctive litigation.and/or relief atthe
forcing County policy.the to actions neces- consistent with thattake

tion,questions concerning and9. extent to this issue is not before the Court willWhile the
encompasspreventive remedialwhich measures be addressed herein.not

underlying litiga-may relevantaction be to the
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plain languageThe of Condition
4(a), consistencythe with which the GREGORY,three Troy Defendant-

jurisdictionsother noted above have con­ Below, Appellant,
provision,strued strong publicthe and poli­

v.cy compelconcerns the conclusion that the
mitigation subject onlyclause is Delaware,to one STATE of Plaintiff-

interpretation. Thus,reasonable Below,the doc­ Appellee.
trine of proferentum ap­contra does not

Supreme Court of Delaware.ply. In order for an insured to establish
the contractual liability of an insurer for 6,Submitted: Oct. 1992.

contract,breach of an insurance the in­
12,Decided: Nov. 1992.sured must compliedshow that he has with

precedentall conditions to the insurer’s
performance. Casson v. Nationwide Ins.
Co., 361,Del.Super., (1982).455 A.2d 365
By disregarding duty mitigateits to fur­

damage,ther satisfyRPB failed to an ex­
press precedent performancecondition to

policy agreement.under the SuperiorThe
properlyCourt mitigation pro­held that the

policiesvisions in bythe issued AMICOand
precludeTravelers coverage for the cost of

measures taken or to inbe taken order to
prevent the further release of contami­

Tyboutsnants from Corner.

CONCLUSION

mitigation provisionThe in the three
policies purchasedCGL RPB from AMICO

properlyis precludingconstrued as cover-
age for the cost of measures taken or to be

preventtaken to the further release of
Tyboutscontaminants from the mu-Comer

nicipal landfill. The expecta-reasonable
purchasertions go onlyof the can faras as

languagethe permit.of the contract will
Steigler, upon384 A.2d at 401. Based the

unambiguousclear and language of the
mitigation provision, the decision of the
Superior Court is AFFIRMED and the ac-

proceed-tion is REMANDED for further
ings opinion.not inconsistent thiswith


