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Opinion

SILLS, P. No lessan on insurance law than John AlanauthorityJ.
“declared 40 that a insurer ‘is withAppleman years ago liability playing

” “fire’ when it refuses to disclose alimits. Such refusal ‘cuts off thepolicy
”of an offer within the limits’ thepossibility receiving policy by company’s

“ ”‘refusal to the door (Seeto reasonable Johanek v.open negotiations.’
272, 280,(D.Mont. 1961)Aberle 27 F.R.D. Circum-quoting Appleman,

stances Creating Liability,Excess in the 1960 of theappearing proceedings
Insurance,Section of andNegligence Law of the AmericanCompensation

Association, 315.)Bar p.

who,The case involves another insurer at leastpresent allegedly,
with fire in to disclose limits. becauseplayed refusing policy Actually,

California is clear thatlaw insurers not disclose limitsquite may policy
insured,1absent written from the the insurer’s sin here was apermission

blanket refusal to contact the insured to see if he wanted the limitspolicy
disclosed. But it the samewas The insurer’s refusal tofunctionally thing.

California,(ordisclose in the refusal to the insured the ofgive option
limits have foreclosed a settlement of thedisclosing) policy may possible

claim within those limits.underlying

A blanket rule disclosure of limits creates aagainst precomplaint policy
First,conflict of interest between insurers and their insureds. theliability

insurer saves some on administrative costs never to contactmoney by having
its to obtain the authorization for disclosure. Sec-necessarypolicyholders
ond, the insurer a tactical thegains vis-a-vis claimantadvantage by forcing
the claimant to make offers “in the dark.” Because theany prelitigation
essence of bad faith in the insurance thecontext is insurer’sliability

insured’selevation of its interests the the of aown over atparochial expense
is,limits settlement—that its own interests over the in-policy preferring

asured’s when there is conflict of interest between them—we reverse the
in That on the thatthis case. was based ideasummary judgment judgment

there could be no conflict of interest absent a formal settlement offer.

Facts

27, 1990, aOn October then Levi Boicourt was15-year-old passenger
on the in a Beetle driven hisriding freeway Volkswagen by 16-year-1967

Belcher,old friend Michael Dean when anotherGeorge Volkswagen—
to into caus-whose driver wanted race—swerved Belcher’sallegedly path,

Belcher’s car to overturn. Boicourt suffered Twoinjuries.ing catastrophic

791.13, (a); Farm Mut.1See Insurance Code section subdivision see also v. StateGriffith
59,(1991) Cal.App.3d Cal.Rptr.230 65-68Auto. Ins. Co. [281 165].
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17, 1990,later, againstand to filing any litigationmonths on December prior
father, Belcher),(or the friend’s Michael HowardBoicourt’s friend

DiCesare, to the firm hiredadjusting byBoicourt’s James J. wroteattorney,
insurer, “writtenAssurance DiCesare requestedthe father’s Amex Company.

limits.”confirmation of insured’syour applicable policy

22, 1991, an wrote toOn a month after theJanuary request, adjuster
the amountto that the had a not to discloseDiCesare state company “policy

later in a declaration filed inof the limits.” DiCesare would say,policy
motion, thea that he have acceptedto wouldopposition summary judgment

$100,000 date to andrevealed) limits “on any up(subsequently policy
1991,22, that the limitswhen I was made awareincluding, January policy

not be disclosed absent formal litigation.”would

Then, 28, 1991,Four months on DiCesare wrote to send theby. Maywent
theconfirminginformation about the extent of his client’sadjuster injuries,

limits, and declared that for”insurer’s refusal to disclose the policy “[b]ut
“actions,”the the “matter” have been resolvedinsurer’s “otherwisemight

filed that day.without formal . ...” A waslitigation complaint very

28, made aFive months into the October 1991—Amexlitigation—on
$100,000,settlement limits offer of then disclosed theby havingpresumably

limits. That offer was refused.

settlement demand made DiCesare or else onanyoneNo was ever by
tobehalf of Boicourt the next three and a half The case cameduring years.

$2,985,0001994, atrial in December in ofresulting judgmentstipulated
father,son, $15,000 Belcher the as owner.Belcher the andagainst against

$100,000. the son hisassigned rightsAmex its limit of Belcherpaid policy
in contract not to execute on theAmex to Boicourt return for aagainst

1995, Amex forIn December Boicourt filed this lawsuit againstjudgment.
in Octoberbad faith. Amex a successful motionsummary judgmentbrought

1996.

Discussion

I

for thethe rules of bad faith liabilityWe need not rehash well-settled
arises,case,a the withinrefusal of a insurer to settle ifliability opportunity

thein a in excess of policylimits when it resultsultimately judgmentpolicy
ofto for now that the relevancesaylimits the insured. Sufficeagainst

claim cannot bethe of an underlyingdisclosure of .limits to settlementpolicy
gainsaid.
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on, (and,held that insurance exten-byour CourtEarly policiesSupreme
sion, ofthem) discovery.the limits set forth in were the subjectproper

833].)(1951)Ins. Co. Court 37 Cal.2d 749 P.2dv.(Superior Superior [235
court noted that of low“knowledgeother theAmong things high policy

is,(thatcould benefit defendants because that knowl-limits” policyholders)
a from outseriously holdingtend “toedge discourage injured plaintiffwould

(Id.the extent of the atinjuries.”for a settlement commensurate with p.
755.)

Unes,these number of have stressed the relation­jurisdictionsAlong any
the limits and settlement in the context ofbetween disclosure of policyship

Johanek,(See Aberle 27 F.R.D. at 278 ‘Suchsupra, p.discovery. [“v.
furthermore, ofalso lead to more discussionsknowledge, would purposeful

settlement, ”];business’ Kunkeland effectuate the of courtthereby dispatch
(1969)United Ins. Co. New 84 S.D. 116 N.W.2dSecurity Jerseyv. [168of

disclose,723, disclosure “has beenlack of affirmative toduty[despite731]
a case and as an aid inevaluating achievingas relevant torecognized

settlements”]; A.2d(1972)v. 220 407Welch Pa.Super. [289Szarmack
149,153] would tend to the settlementknowledge adjust plaintiff’s[“Such

219,(1973) 144 N.Y.S.2dPenskyMosca v. 73 Misc.2dobjective”]; [341
andrationale in of is that both counseldiscoveryprimary support231] [“The

claims,their thereby maximizingthe will realistically negotiateparties
settlement”].)efforts at

the disclosurewhich have consideredAccordingly, jurisdictions problem
(as said that baddiscovery)in the context of bad faith distinct from have

a to disclose limits.faith indeed be on refusalliability may predicated policy
1991) 584 So.2d(See v. Prudential & Cas.PropertyPowell (Fla.Dist.Ct.App.

limits”];12, be on a refusal to disclose policy14 [“liability may predicated
Welch, A.2d at 153 insurancev. 289supra, p. company[“AnSzarmack

an to act in faith if it did notgoodviolate its to insuredobligationwould
limits such a revelation would servereveal the existence of low whenpolicy

limits”];the Cer-the insured from a far abovejudgment policyto protect
(1966)Co. Amer. 196Ill.App.2dv. Insurance No. 69nocky Indemnity [216of

198, factorsto disclose limits was amongN.E.2d policy205] [refusal
faith].)badindicating

the onecloselycase from the Florida Court of Appeal parallelsThe Powell
there, here,us, athe trial court as ruled aseven to the thatbefore point

verdict, thathere in a(there, summary judgment)of law in a directedmatter
bad faith. Inoffer absolutelythe of a formal settlement precludedabsence

us,Powell, limits thebythe before there was a for policyas in case request
to the ofinstigation litigation,for a claimantseverely injured priorattorney
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a refusal the insurer to disclose them to aby of theprior litigation, rejection
commenced,limits after litigation and the ultimate of an excessrendering

Cas.,(Seeverdict theagainst Powell v. Prudentialpolicyholder. &Property
13.)584 So.2d atsupra, p.

The Powell court the idea that the “lack of a formal offerrejected to
faith,settle” a of badprecluded finding that the lack of a formalreasoning

offer to settle (Powellwas but “one factor to be considered.” v. Prudential
Cas.,& 584 So.2d atProperty supra, 14.) anotherp. Citing prominent

inauthority (14insurance law Couch (2d 1982)on Insurance ed.rev.
51:11, 398), the court notedp. that could§ indeed be onliability predicated

a “refusal (Powell Cas.,to disclose limits.” v.policy Prudential &Property
14.)584 So.2d atsupra, Hencep. there was evidence toenough allow the

case,to decidejury the and it was error to direct a verdict in favor of the
(Id. 15.)insurer. at p.

II

The Powell decision turned on the of whether there arequestion circum-
stances in awhich insurerliability could be liable for bad faith refusal to
settle when the claimant has not made a formalactually settlement offer. It
was a negative answer to that question which the trial court toprompted

thegrant motion,insurer’s summary judgment and which itsforms primary
line of defense in this appeal.

There 858,is dicta in (1973)Merritt v. Reserve Ins. Co. 34 877Cal.App.3d
511], is,whichCal.Rptr.[110 the insurer’ssupports here. Thatposition in

Merritt the court thatappellate bad faith can occuropined when a“only”
formal offer to settle an excess claim within limits ispolicy made.2

We do not follow the Merritt dicta. We (a)now that dicta isexplain why
dicta, (b)and nottruly in thepersuasive context of a refusal to contact the

to obtainpolicyholder topermission disclose the limits which has thepolicy
effect of aforeclosing settlement opportunity.

A

accident,Merritt arose out of a truck in which a truck driver was badly
wheninjured another truck made what to have been an unsafe laneappeared

may2The dicta be found at top pagethe of in the reporter. long877 official At the end of a
context,essay liabilityon bad faith in the insurance the court said: “While much remains

obscure in this field apparent (1)of the law it is summary legalfrom this that the rules
relating to onlybad faith come into effect when a conflict of developsinterest between the

insured; (2)carrier and its onlya conflict of developsinterest when an offer to settle an excess
policyclaim is made within limits or when a policysettlement offer is made in excess of

Co.,limits and the willing (Merrittassured is and payable to the excess.” v. Reserve Ins.
877.)supra, 34 Cal.App.3d p.at
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Co.,(Seein Reserve 34supra,front of him. Merritt v. Ins.change right
Indeed, inat a863.) The never made settlement offer.p. plaintiffCal.App.3d

us,the the never even anycontrast to case before claimant “advance[d]
(Id. 877.) Thethat could be discussed.” atprofitably p.settlementsuggestion

$400,000 inthe to a settlement offer a demand forclosest claimant came was
(and on of trial tostated in the increased thedamages complaint day

866,(Id. 877.)$650,000). at While the defendant trucking company’spp.
at(seea of id.investigation liabilityinsurer’s had revealed low probability

864-865), the a alarge, gavereturned excess verdict. Thepp. jury plaintiff
not to and sued the insurer for bad faith. The appellatecovenant execute

a thecourt reversed insurer.judgment against

of the is a to theessay applica-The' core Merritt opinion long preparatory
Co., 34(seethe law facts Merritt v. Reserve supra,tion of to the Ins.

duties867-877)at nuances of an insurer’sthe.pp. exploringCal.App.3d
for limitedin a world where contractonlysettlementregarding policyholders

is aThe the is that the cause of action for bad faithofliability. point essay
the from theto insurernecessary prevent exposing policyholderameliorative

need balanceit from the to “strike aunnecessary liability;to derivespersonal
Or,874.)(See at the court saidbetween interests.” id. asconflicting p.

“toin the bad faith an the courtsbyelsewhere law is improvisationopinion,
871.)(Id.the of atfind a workable solution to of conflict interest.”problem p.

was, aas the Merritt never tackled the ofAs itcomplete essay problem
thatsettlement overture or made the claimant—and whethersuggestion by

interest;a the did not have to. Noconflict ofmight engender opinion
in mannerby anyof settlement had ever been raised claimantpossibility

trial, insurer onand bad faith of the wasto the supposed predicatedprior
which, unlike beforeitems of the insurer the situationthree misfeasance by

us, to ofhad do the insurer’s response suggestionsto withnothing any
3 claimant doesThe a on the situation where theglosssettlement.­ wasessay

Ins.(Seeoffer of to Merritt v. Reservemake an settlement prior judgment.

items3The three were:
any(1) policyholderthe did not haveinsurer failed to make clear thatsupposedlyThe

might apolicies; done the claimant have made settlementother insurance had the insurer so
Co., 878.)(Merritt supra, p. To the court answeredCal.App.3dv. 34 at thisoffer. Reserve Ins.

fault,policies the insured’s not the insurer’s.any confusion on the existence of other wasthat
(Ibid.)

the claimant.(2) to tosupposedlyThe insurer failed “initiate settlement overtures”
Co., 878.)(Merritt enough, the courtsupra, Cal.App.3d p. InterestinglyReserve 34 atv. Ins.

an “initiateliability legal groundthis on the that insurer need neverrejectdid not basis of
overtures,” nothe case before the court: There wasparticularbut on the facts ofsettlement

(Ibid.)might fruitful.conjectureall to the that “overtures” have beensupportevidence at
Rather, “impossible.”madelarge lien settlementcompensationthe existence of a workers’
(Ibid.)

day of trial(3) notify policyholderin the on thefailingThe insurer the ball todropped
$650,000.$400,000damages complaint tojusthad the in the fromthat the claimant increased
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Co., 874-875,34 at where the court makes constantsupra, Cal.App.3d pp.
offer.)reference to when an insurer “receives” a settlementwhat happens

no court stick in theThus there was reason for the Merritt to gratuitously
when, discussion,word at the end it a “conflictof its said that of“only”

aninterest” could offer to settle is made.“only” actuallywhendevelop
Indeed, not the on in-having canvassedexhaustively possibilities bearing

context,surer bad the offaith in insurance Merritt’s use the wordliability
deemedmust be to be mere dicta.“only”

B

use word Aof the in Merritt was also conflict of“only” improvident.The
interest can indeed without a formal madesettlement offerdevelop being by

conflict,the claimant. facts in the case aThe instant demonstrate suchjust
albeit the insureddiverse interests of the insurer and are not as obviousquite
as in the more case a offertypical when formal to settle within limitspolicy
is made.

First, there theis conflict the of mindbetween insured’s and thepeace
endemicelephantine lethargy to large organizations, includ­many certainly

wit,ing insurance anmany To insurance must obtaincompanies. company
the insured’s (Ins.written beforepermission policy limits be disclosed.may
Code, 791.13; Co.,see v.generally State Farm Mut. Auto. Ins.§ Griffith

59,230 ansupra, Cal.App.3d 65-68.) If insurer has a ruleblanket against
disclosure,ever its insureds for therecontacting regarding is arequests

in time and on Anmarginal savings file. insurer mustpaperwork any given
rouse itself to the task of acomplete sending letter to the insured explaining

will,that a for limits has been made and therequest policy if insuredasking
in writing, authorize disclosure. But to the that a ruledegree such havemay
the real ofworld effect the of a settlement“foreclosing” possibility quick

4limits,within the insured out.­has lostpolicy

court,But “lapse,” nothing anythat said the Merritt to of an opportunityhad do with loss to
Co.,only likely. (Seesettle Itpolicywithin limits. made settlement less v. Reserve Ins.Merritt

879.)supra, Cal.App.3d p.34 at
appeal argues4On AmexpointAmex that Boicourt has waived the that should have

information,contacted policyholder request policythe about the claimant’s for limits because
there summary judgment authoritywas no in the motion that seekevidence Amex didn’t from

argument fundamentally governingits insured. The summarymisconstrues the basic rules
judgment responding theparty,motions. As Boicourt was entitled to have conflicts and
inferences adjuster’sresolved in his favor. An obvious inference from the letter on behalf of

(“it limits”)Amex thatpolicy policyis their not to disclose the amount of the is Amex hadn’t
sought authority, it papersand was therefore incumbent on Amex in its show that there wasto
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Second, (butthere is insurer foradvantagethe an itselfnegotiating gains
insured)not for its when it forces a claimant to make settlement offerany

(b)of(a) onlyeither without benefit of limits or afterknowledge policy
the of and out some initial dis-filing litigation sendingincurring expense

the of tactical thatcovery. managersIt is same sort baseballone-upmanship
to in to a right-handedobtain when a facetry they put right-handed pitcher

hitter, chess elect orwhen the white when footballpieces,players captains
after the It theelect to receive the ball toss. doesn’t winwinning always

the a in the Ingame, edge negotiation,but it gives player slight competition.
chess, tounlike there is a the who receives an offerslight advantage party

one,over makes because the latter in athe who first universeoperatesparty
thinks the ofwith less information: what the other about valuenamely, party

the transaction.

asendingOne think that the of a and outmight expense filing complaint
mean that the choice to which the insurersimple wouldinterrogatory puts

athe claimant is one. But that is not so. Notnegligible exactly every
trial.is able to take case to The economics oflawyer everyplaintiffs’

earlya on able to settle cases as in theplaces beingworkplaintiffs’ premium
advantageas That works to the asusually policyholdersprocess possible. of

of a awell. are the extra months claim withhaving potentialThey spared
heads, the stomach-excess verdict over their with concomitanthanging

of all But it does not work tocharacteristicchurning uncertainty litigation.5
insurers, the additional time valuethe who benefit fromadvantage usuallyof

settle, theof used to as as additional economicany wellmoney eventually
who,the of time on the ifattorneythatpressure passage puts plaintiff’s paid

or judgment.must work for free until settlement collectibleby contingency,
the to soalso know that have ofability bring only manyInsurers plaintiffs

that,trial,their know over the course of a number oflargecases to and
claims, a thelawyers as to choice of suitplaintiffs’ filingputting group

(in“finesse” the abefore can find out the limits sense ofthey policy may
card an a fewout a from settle-bridge skillfully forcing opponent)player

ments below limits.policy

is,short, is(thatIn a that peculiarinsurers do have “selfish” interest one
themselves)to in a blanket rule which effectively precludesimposing

so,having court mustno as to the fact that it had. Amex not done this assumetriable issue
that Amex didn’t contact its insured.

duty the Boicourt tosubsidiary argument, priorthat it “had no to disclose limits toAmex’s
case,lawsuit,” sophistry borneof the for which it relies on the is merecommencement Griffith

True, the“duty.”the under and section of Insuranceambiguityof the in word 791.13Griffith
Code, limits the claimant. But theduty policyhad no to the claimant to disclose the toAmex

authorityduty the to thepolicyholdercase is Amex had a to seekquestion in this whether from
policyholder to the claimant.policyto disclose the limits

themany years litigantslectured on basic factmany judgessettlement over how have5How
few, any, absolutelyan is certain?of life there are if cases where outcomethat
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limits,disclosure of and that interest can affect thepolicy adversely possi-
that an excess claim a withinbility be settledagainst mightpolicyholder

Thus,limits. apolicy conflict of interest exists in least onepalpable at
context where there is no formal settlement offer. We therefore conclude that
a formal settlement offer is not an absolute to a bad faith actionprerequisite
in the wake of an excess verdict when the claimant makes a forrequest

limits and the insurer refuses to contact thepolicy about thepolicyholder
request.

III

addressed,A few minor must now be ifpoints to what thisonly clarify
case, all,is notopinion This aftersaying. comes to us on a summary

firebreak,based on ajudgment which the triallegal court had erroneously
to bethought impenetrable.

First, arewe not as asaying matter of law that Amex is liablenecessarily
for bad faith here. Whether DiCesare’s for limitsrequest policy represented
a genuine to settle anopportunity excess claim within limits to thepolicy
benefit of the insured in this case or an to to set Amex for thisattempt try up

action,bad faith is not that can be decided onsomething this record. Nor do
we whether the likelihood anopine of excess under the facts herejudgment
would have ajustified (Seeaccepting policy-limits-or-below offer. Coe v.

981,State Farm Mut. (1977)Auto. Ins. Co. 66 989-990Cal.App.3d [136
underCal.Rptr. no toduty unreasonable settlementaccept331] [insurer

offer].) indication,There is some for that the case have beenexample, might
(thedefensible accident caused abeing by driver who swerved in front of

Belcher’s butVolkswagen), in event thatany is an issue on which we can
nogive definitive on this record.opinion All we now is that thesay

claimant’s for therequest limits have been apolicy might settlement oppor­
which wastunity foreclosed thearbitrarily insurer for its ownby advantages

to the insured’s detriment.

Second, we are not the thatimporting statutory requirement liability
insurers settle cases when the of theirliability (cf.insured clearreasonablyis

Code, 790.03,Ins. (h)(5);subd. see§ Moradi-Shalal v. Fireman’sgenerally
(1988) 116,Fund Ins. Companies 46 Cal.3d 58])287 758 P.2dCal.Rptr.[250

into the substantive law of bad faith. the theWhile of two areasdynamics
aobviously insurer who theoverlap (e.g., liability topassed up opportunity

settle a case where clearwas for a reasonable sum within theliability policy
faith,limits would not be badonly committing classic but would also be

statute)inacting contravention of the our analysis is in thegrounded strictly
common law of bad faith in the insurance field.liability
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Third, to the ofwe do not the which covenantexplore degree implied
faith fair on a insurer a to bedealingandgood liability dutyimposes

cases, rulein to that an insurer’s blanketsettling say“proactive” except
the to see if the thewantsagainst contacting policyholder policyholder

al., Cal.(Seedisclosed can be a basis for bad faith. etlimitspolicy Croskey
12:289,1999)(ThePractice Guide: Insurance RutterLitigation Group p.¶

(rev. 1998) the insurer’s to settlement12B-18 #1 failure initiate[“Does
third ‘bador to make an offer to the claimant constitutenegotiations party

.”].)faith’? The is not . . . We do not even theanswer clearentirely explore
extent of an to the course of thego contactingthe insurer should inlengths
policyholder.6

Fourth, the fact that Amex later did tender limits after litigationpolicy
badcommenced serve as the basis for a defense of thismightstill complete

a badfaith suit. A settlement offer a insurer doestimely by liability preclude
al.,(Seefaith et Cal. Practice InsuranceCroskey Litigation,action. Guide:

However,12:397, 1998).)(rev.12B-45 #1 on record andthissupra, p.¶
the if thetimely.7we cannot Amex’s offer was Andbriefing say necessarily

late, cure initiallyoffer was indeed too it did not the act of bad faith in
al.,(See etsettlement. Cal. Practice Guide: Insuranceforeclosing Croskey

12:399, (rev. 1998)#1 belated12B-45 insurer’sLitigation, supra, p. [“The¶
of limits absolve it for an earlier badliabilitytender its does not ofpolicy

settle.”].) fromfaith refusal that the case comes to us a successfulto Being
motion, Allmust assume that the offer wassummary untimely.wejudgment

know is claimant awe on this record that the would have accepted policy
offer a and no evenfiling negotiationslimits to that wereprior complaint

the had ahave elicited such an offer because insurerstarted which might
theofrule disclosure of limits whethercompany against policy irrespective

the have theirinsured if authorized disclosure.might, given opportunity,

6Though, point,the letter the insured’smay permitted simpleif be some dicta on a towe
address, policythat a of the limits andsaying requestedlast known claimant has disclosure

Cpde 791.13, (a), shouldenclosing conformitya in section subdivisionwith Insuranceform
ahead the insured’snot-putsuffice. While an insurer its administrative convenience ofshould

limits, reason insurer more thansettling policy requireinterest in see no to an to dowithin we
reasonably give the the decision.necessary opportunityto the to make disclosureis insured

not aexample, only attorney accept policythat the reason didsuppose7For Boicourt’s
complaint of aby filing partthe insurer after the of the waslimits offer tendered five months

postured rejectionastrategy up” the for this bad faith suit based ondeliberate to “set insurer
really nothing expressionmore than the ofpostfilinga limits offer that wasof settlement

request offerprefiling policythe for limits? thepique that insurer had stonewalled the Would
summarytimely theuntimely? papers supportingat that or Since Amex’spointmade be

background and havejudgment explore question, partiesnot the factual of the themotion did
it, explore here.not briefed need not it furtherwe
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Disposition

The isjudgment reversed. Because a reversal of is'summary judgment
anessentially (at thisinterlocutory proceeding we do notjuncture know

whether Amex or Boicourt will ultimately we decline to award theprevail),
now,costs in this butappeal the trial courtgive discretion to award this

costs to the ultimateappeal’s winner.

J., Bedsworth, J.,Rylaarsdam, and concurred.

forRespondent’s petition review theby Court was deniedSupreme June
14, 2000.


