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Opinion

16,on FebruaryunderwentHULL, Bushling surgeryPlaintiff KevinJ.
1999, a mole on his abdomen. Thebladder and to biopsyto remove his gall

in left shoulder.to hisfollowing began experience painmorning plaintiff
Thereafter, andaction the the anesthesiologisthe filed this against surgeon

itin which tookwho 16 and theFebruary surgery hospitaltheperformed
care,and whichbeen in his treatmenthadalleging they negligentplace,

the to hisresulted in shoulder.injury

and evidence tofiled a motionsummary producedDefendants judgment
ortreatment care.not of innegligenceshow that werethey guilty plaintiff’s

motion, twoon declarations fromPlaintiff the relying primarilyopposed
Mar,and Dr. to a triable issue of materialmedical Dr. Katz establishexperts,

that on the did not raisefact. The trial court found evidence motionplaintiff’s
a of fact and entered for the defendants.triable issue material judgment
Plaintiff appeals.

the of Mar to aBecause declarations Dr. Katz and Dr. failed provide
or a for doctors’ that defend-factual basis reasoned theexplanation opinion

of no evidentiaryants were of the declarations were value.guilty negligence,
to a of fact and we affirm thePlaintiff failed establish triable issue material

judgment.

FACTS AND PROCEEDINGS

15, 2000, thatOn filed his action forMay negligence, allegingplaintiff
Caruso, M.D.,(Medical Center),defendants Fremont Medical Center Phillip

Rosson, M.D., to onand Charles caused Febru-damagenegligently plaintiff
1999,16, “assisted, andin that or theirary they agents diagnosedperformed,

sotreated a manner and after as toduring surgeryin such[plaintiff] negligent
and that conduct fellcause severe to shoulder” their[plaintiff’s]damage

thatallegedbelow the standard of care. The furtherapplicable complaint
substantial, cause” of thedefendants’ was “the directnegligence proximate,

use hisnerve and loss of ofto which included damageinjury plaintiff,
and asserted numerousshoulder. Each defendant denied the allegations

in each defendant filed motionsaffirmative defenses. Later the proceedings
for summary judgment.

Dr. Caruso’s Motion

6, 2002, Hefiled his motion for summary judgment.On March Dr. Caruso
thethe to fell withinasserted that medical care he provided plaintiff

not a causalcare that could establishstandard of and plaintiffappropriate
to his aftercare.his and the orinjury surgeryconnection between
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In his statement ofseparate facts Dr. Caruso asserted: Whenundisputed
Dr. Rosson a atperformed on thelaparoscopic cholecystectomy plaintiff

16, 1999,Medical onCenter Dr.February Caruso served as the anesthesiolo-
gist. Dr. Caruso general anesthesia services includ-provided during surgery,

anding assisted in transfer thepositioning, to careplaintiff’s post-anesthesia
unit. noHe had further contact with plaintiff.

occurred theNothing during February or trans-surgery during plaintiff’s
from the room to haveportation caused to his shoulder.operating injury

Dr. Caruso’s care and treatment was and within the standard ofappropriate
care.

22,Plaintiff saw Dr. Weber for an Juneconsultation onStephen orthopedic
1999, at timewhich of left shoulder related to hisplaintiff complained pain

Dr. WeberFebruary operation. onsubsequently performed surgery plaintiff’s
shoulder, which included release of the transverse over the nerve.ligament

facts,In of his motion and his statement of Carusosupport undisputed Dr.
declaration,filed his instating, that he thegeneral, was anesthesiologist

thatduring he had reviewed of theplaintiff’s surgery, all medical records
thatto and that his care and ofrelating surgery, treatment consistedplaintiff

of toproviding general anesthesia services and him toplaintiff accompanying
the care unit. Dr.post-anesthesia Caruso also declared that he familiarwas
with “the of which duetypes can occur to or traumainjuries positioning

anesthesia,associated with surgical procedures involving general including
“[tjhereand that was oc-laparoscopic cholecystectomies” whichnothing

curred during or from the room[plaintiff’s] surgery transportation operating
which caused to his shoulder.”injury

Jain,Dr. theCaruso submitted declaration of Dr. a certifiedRitu board
thatanesthesiologist, who stated because she had the anesthesiologistbeen in

times,more than 100 shelaparoscopic cholecystectomies was familiar with
the and anesthesia andsurgical involved in withprocedures plaintiff’s surgery
the of that can occur them.types injuries during Based on her experience,

with her of alltogether review the records in the case and the deposition
Weber,of Dr. wasit her that Dr. Caruso met the standardtestimony opinion

of care in all his actions.

Dr. Caruso also submitted of Dr. Weber’s Dr. Weberportions deposition.
22,testified that Junehis consultation with onduring orthopedic plaintiff

1999, hethat went to inplaintiff reported thesleep during February operation
a then on Dr. Webersupine position, experienced disabling waking.pain

thatdetermined it was that was aunlikely tractionplaintiff’s injury injury,
factthe that his entire was“given procedure probably performed supine.”

Dr. Weber thereafter on shoulder and found there no tearwasoperated plaintiff’s
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atwith tunnel thealso said that “as carpalto rotator cuff. Dr. Weberplaintiff’s
is awrist,” the which tightwas able to transverse ligament,he release

in the Thatof a small notch scapula.that runs over theligament top
that area of the shoulder.more inallowsprocedure space

to, awith trauma orfound consistentnothingthe Dr. WeberDuring surgery
of, in his basedtestified thatshoulder. He opinion,traction injury plaintiff’s

cause,nohad“this nerve injury specificon reasonable medical probability,
i.e., bulk the literatureand that’s what the ofor other problems,positioning

Dr. Weberinjuries.”with thesesuggests, certainly my personal experience
“[Ijdiopathicthat was explaining:concluded injury “idiopathic,”plaintiff’s

do didn’t cause it.don’t know. I think we know whatmeans we probably
is about. I’d to be better by sayingThat’s what all likeidiopathic ['][]

what it is or another waywe don’t know what causes it. That’sidiopathically
mean, [(|Qno I don’t know howto I there is cause.phrase usuallyidiopathic.

I I couldmaybeto be clear. a but thinkfrustrating phrasemore concept,It[’]s
noit there is cause.”means usuallyidiopathic

Dr Rosson’s Motion

care and treatment ofmotion asserted that hissimilarlyDr. Rosson’s
care couldthe standard of and that notplaintiffwas withinplaintiff applicable

a triable of fact toshow issue as causation.

of asserted thatDr. Rosson’s statement facts plaintiffseparate undisputed
13, 1999,at the at the Medical Center onemergency Februaryroomappeared

Evans,Dr.an evaluation Richardbywith abdominal discomfort. Afterupper
asked Dr. Rosson towas admitted to the Dr. William Irvineplaintiff hospital.

15,on case Dr. Rosson determined thatFebruaryconsult on 1999.plaintiff’s
(benignsuffered from acalculous and Gilbert’s diseasecholecystitisplaintiff

recommendeddisease). anundergofiver Dr. Rosson plaintiff endoscopic
aandcholecystectomy possibly cholangiogram.

havemightto that an cholecystectomyDr. Rosson openexplained plaintiff
with theto the doctors encountered endoscopicbe if problemsperformed

of the Onthe and benefits procedure.Plaintiff understood risksprocedure.
16, 1999, form.he a consent and authorizationsignedFebruary

16,on Februarythe room at 11:55 a.m. 1999.arrived inPlaintiff operating
the at TheRosson made incision 12:25 p.m.was started and Dr.Anesthesia

room at 1:20and left the operating p.m.incision was closed plaintiff
wasreport,to Dr. Rosson’s contemporaneous operative plaintiffAccording

well. Heto and he tolerated the procedurethe roomrecoverytransferred
stable thethroughout day.remained
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17, 1999,At 8:00 a.m. on firstFebruary of bilateralplaintiff complained
shoulder medications were as Hepain; administered ordered. was discharged

that itlater after was determinedday that his from wasrecovery surgery
uneventful.

1999,23, Rosson,On aFebruary during examination with Dr.follow-up
plaintiff again of left shoulder Dr.complained pain. Rosson relieved the

with injectionan of Marcaine and ordered acomplaint examinationfollow-up
in week.one

3, 1999,On March returned to see Dr. and said he hadplaintiff Rosson
“started for his left Dr.physical therapy shoulder Rosson noted thepain. pain
had returned.”

After aplaintiff’s Dr. William treated him ondischarge, neurologist,Hope,
17, 1999,fromreferral an Dr. determined as of thatorthopedist. Hope May

suffered from a left“plaintiff nerve of the shoulder.”suprascapular palsy

Weber, aDr. board certified surgeon, evaluated on Juneorthopedic plaintiff
22, Dr. that1999. Weber concluded suffered from aplaintiff suprascapular

He discussed its with and he itneuropathy. etiology explained foundplaintiff
“hard to believe” that the was a traction becauseinjury injury, plaintiff’s

on 16surgical procedure was in theFebruary probably performed supine
nature,Dr. Weber noted that suchposition. many were ininjuries “idiopathic

foroccurring a of reasonsvariety after a of ofvariety surgicaltypes
that areprocedures in the literature.”well-performed, well-reported

1999,13,On Dr.July Weber a nerve release onperformed suprascapular
left shoulder. The was conductedplaintiff’s withoutprocedure complication.

Dr. Rosson included in his motion andmedical records aplaintiff’s
Cobb,declaration from Luther aDr. board certified Basedgeneral surgeon.

on his thewith standard of care in overfamiliarity general (includingsurgery
500 that he andcholecystectomies had his review oflaparoscopic performed)

case,the records in the Dr. Cobb declared that the shoulder ofbilateral pain
which the after his is aplaintiff day recognizedcomplained February surgery
risk of can the ofand occur in absencelaparoscopic cholecystectomy

It thebywas not caused Dr. Rosson’s treatment wasnegligence. surgery.
thewithin standard care.ofapplicable

Dr. Rosson included his an fromalso in motion Dr. Weber’sexcerpt
that the withessentially filed Dr. Caruso’sdeposition paralleled excerpts

motion.
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MotionThe Medical Center’s

established thattestimonythat Dr. Weber’sThe Medical Center asserted
offeredand he had notor causation thatcould not show negligenceplaintiff

toevidence theany contrary.expert

inalleged,of factsMedical Center’s statement undisputedThe separate
(1) Dr. Weberto other statements alleged:addition that which the separate

tear;a rotator cuffthat did not suffer fromdetermined during surgery plaintiff
wasthat shoulder not(2) injuryWeber was still of the opinion plaintiff’sDr.

trauma, traction; medical(3) based on reasonablecaused orby positioning,
to the of thenot caused a blowby topthe wasprobability, injury sharp

shoulder; was(4)on inproblemshoulder or theby being plaintiff’sdropped
nerve,mononeuritis, unrelated tothe an of thenature of inflammation

or theor trauma afteralleged during original surgery.positioning any

and fromThe Medical Center attached medical records excerpts plaintiff’s
exhibits, andas with Dr. Weber’salongdiscovery depositionresponses

vitae.curriculum

theto MotionsOppositionPlaintiff’s

motions, asserted,consolidated to defendants’ heIn oppositionplaintiff’s
Mar,on the of Drs. Ronald Katz and Timothybased declarationsprimarily

alternative,to the alsothat triable issues of fact existed as Innegligence.
declarations, a for further discoverybased on those he continuancerequested

into the cause of his injury.

originalthatIn to the Medical Center’s assertion plaintiff’sresponse
assertedin the plaintiffwas with plaintiff supine position,surgery performed

(2) to theaccordingin(1) merelythat the was thatsurgery begun position;
ato remove molewas moved theduring surgeryoperative report, plaintiff

back; of left arm(3) the failed to show the position plaintiff’sfrom his report
on for thetook. which reliedplaintiffor how this other The report,procedure

statesthe during surgery,that he was turned fromallegation supine position
and inci-was an cholecystectomythat the operation performed “endoscopic

of . . . .”a the anterior side the abdomension of mole on right

claim Dr. Weber informed plaintiffto the Medical Center’s thatIn response
22, 1999, a tractionwas notwife June that plaintiff’s injuryand his on

(1) merelythat Dr. Weber’s reportassertedplaintiff(positioning) injury,
traction when procedure probablystated it was “hard to imagine injury

wasthat Dr. Weber(2) Dr. Katz’s declaration showsinperformed supine”;
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to that the medicalwrong testify literature does not the thattheorysupport
can cause likepositioning injuries plaintiff’s.

In to the Medical Center’s assertion that Dr. Weber toldresponse plaintiff
22, 1999, nature,on June histhat was assertedinjury inidiopathic plaintiff

that to Dr. Weber “hemeans does not know.”“idiopathic”

In to the Medical Center’s Dr.assertion that Weber held theresponse
after hisopinion that shoulder was notperforming surgery plaintiff’s problem

trauma, traction,caused or Dr.by positioning, asserted that Weberplaintiff
admitted he did not know how left arm was theplaintiff’s positioned during
original surgery.

In to the Medical (a)Center’s claims of out a blow toresponse ruling sharp
shoulder, shoulder,the of ontop plaintiff’s his orbeing dropped positioning,

from the as of his andtransportation operating (b)room causes ofinjury
those causes as and in the nature of adefining mononeuritis or“idiopathic

trauma,”inflammatory unrelated to the orproblem positioning any alleged
took the that the declarations Dr. Katz Dr.plaintiff of and Marposition

showed wasit more than not the occurred fromprobable injury negligent
traumatic or orinjury of theimproper positioning stretching extremity.

In to Dr. Caruso’s thatassertion occurredresponse during surgerynothing
or from the to causedroom havetransportation operating plaintiff’s injury

care,and that all of his the oftreatment was within standard assertedplaintiff
(1)that the declarations of Dr. Katz Dr. Mar to theand were as wellcontrary,

(2)as the (who treatment)of Drs. and Vallier didsuspicions Hope follow-up
of a (3)and Dr. Weber’s of aboutlack thepositioning injury, knowledge

of the andcausation the of arm theinjury positioning duringplaintiff’s
surgery.

In to Dr. Rosson’s thatevidence an authorizationresponse signedplaintiff
benefits,form for the andthe risks that thesurgery, knowing assertedplaintiff

didauthorization not mention the risks of orimproper dropping,positioning,
of thestretching extremity.

In to Dr. that toleratedRosson’s claim theresponse plaintiff procedure
well, remained stable the andthroughout day, waspostoperatively eventually

the after was hedischarged following it determined had recoveredday
from the asserted:uneventfully “DISPUTED INJURY TOsurgery, plaintiff

SHOULDER and See ‘H’ Fremont recordsrepeatedly plaintiff’ssedated[.]
post-surgery.”

In to Dr. that treatedRosson’s claim Dr. William whoresponse Hope,
17, 1999,his discharge,after determined thatplaintiff by May plaintiff
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shoulder,the relieda nerve of left plaintiffsuffered from palsysuprascapular
on, to his an evaluation report preparedand attached as an exhibit opposition,

Vallier, Plaintiffinjury.T. who aDr.by Garry suspected possible positioning
G. whichby Hope,a referral Dr. Williamneurologicalalso attached report

in terms oftostated that Dr. was “unable explain [plaintiff’s condition]Hope
that thiscourse andFebruary surgery suspiciousofexpected 16] [was][the

over resultingcould have coincidental concernthough positioningeven been
the has been raised.”in to nerve intraoperativelypressure suprascapular

thethoughtthat Dr. WeberPlaintiff to Dr. Rosson’s assertionsresponded
thetreatment was within standardand that Dr. Rosson’sidiopathicwasinjury

the of hisof care and did cause injury, by reciting qualificationsnot plaintiff’s
Mar,and Dr. then out theirsetting contrary opinions;Dr. Katzexperts,

thealso that could not have been throughoutasserted he supineplaintiff
the a hole in theunless defendants removed mole on his back throughsurgery

table.operating

The Dr.declaration Katzof

Katz, M.D.,The declaration of Ronald furnished inby oppositionplaintiff
motion,to the reads as follows:

M.D.,“I declare:RONALD KATZ

a have“1. am licensed in the State of California and beenI physician
I a42 and I am board certified. wasyearsforpracticing anesthesiology

atof and the UCLAanesthesiology chairmen ofprofessor department[sic]
offrom to 1990 and from to was chairmen1973 1990 1995.1professor [sz'c]

Ithe and of at USC from 1995-2000.anesthesiologydepartment professor
andam now of at USC UCLA.anesthesiologyprofessor

“2. I have the medical records of Kevin fromBushlingreviewed Dr[.]
Weber, Vallier,Rosson, North,[C]enter,Fremont Medical Sutter Dr[.] Dr[.]

and I familiar withand all the of Weber. amsurgical depositionReports Dr[.]
thethe on andcholecystectomy Bushlingperformedlaparoscopic Mr[.]
ofnerve that he and the standardsufferedinjury, Supra palsy injuryScapula

staff and[,]care andanesthesiologists surgeons during postfor hospital
as andsurgeonis the of the as well theanesthesiologist,Itsurgery. duty

andstaff to the from traumaticguard positioningsafehospital patient[sz'c]
andinjuries during surgery surgery.post

conditionBushling’s“3.1 am of the that his thatinjuryopinion Mr[.][sz'c]
such asnot from either a traumatic injuryoccurred more thanprobably

the or stretchingthe or of patientfromdropping patient improper positioning
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of the and but for theextremity of one of his care thisnegligence providers
would not have occurred.injury

“Further such of the doctor defendants anddiscovery depositions[as]
staff will be tonecessary whose ishospital [pinpoint negligence responsible

for this and theinjury who fell below standard care. Weberof isDr[.]
incorrect because there is a wealth literatureof suchdescribing just injuries
from and duringtraumaimproper positioning surgery.

“I declare under of under the thelaws of State of Californiapenalty perjury
that the is and andtrue correct withinforegoing personal knowledge. Ifmy

witness,called aas I can to the andtestify facts statedcompetently opinions
California,27[,] 2002[,]herein. Executed on March at AngelesLos [/s/

Ronald Katz M.D.]”

The Dr.declaration Marof

M.D.,Mar,The declaration of furnished inTimothy by plaintiff opposition
to the motion reads as follows:

“I, M.D.,TIMOTHY MAR declare:

“1. I am a licensed in the State ofphysician California and have been
for 13 I ampracticing Surgeon years and board certified. IOrthopedic [sic]

have Iand have assisted in theperform[ed] general surgery laporo Scopic
like the one on Icholecystectomy surgery performed amBushling.Mr[.]

with thefamiliar standard of care of a such a andsurgeon during procedure
the and the that of the staff in ah[o]spital safeguarding duringpatient[sic]
and surgery.post

“2. I have reviewed the medical records of Kevin fromBushling Dr[.]
Rosson, North,[C]enter, Weber, Vallier,Fremont Medical Sutter Dr[.] Dr[.]
and all and thesurgical of Weber. I am familiar withReports deposition Dr[.]
the nerve sufferedinjury[,] that he and the causesinjury, Supra Scapula palsy
of such injuries.

of“3.1 am the that his that conditionopinion injury Bushling’s[—] Mr[.]
occurred more than not from either a traumatic such asprobably injury

the or from thepatient of ordropping improper positioning patient stretching
of forthe and but the of one his careextremity of thisnegligence providers

notwould have occurred.injury

“Further of doctor andsuch the defendantsdiscovery depositions[as]
staff will be to whose isnecessary negligencehospital [pinpoint responsible

for this and who fell below the standard of care.injury
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ofof the Californiaunder the laws Stateunder of“I declare penalty perjury
Ifknowledge.and mythe is true and correct within personalthat foregoing

witness, statedto the facts andtestify opinionsas can competentlycalled a I
California, Mar,at_[,]March_2002[,] TimothyExecuted on [/s/herein.

M.D.]”

motion,judgmentthe inclined to thegrant summaryif court wasFinally,
on Drs. Katz’sa of the basedhearingcontinuance120-dayplaintiff requested

staff werethe andand that of defendants hospitalMar’s opinions depositions
. . . .”is for this injury“to whose negligence responsiblenecessary [pinpoint

RepliesDefendants’

(1998)v. 66 519Citing Kelley Cal.Rptr.2dTrunk Cal.App.4th [78 122]
the and Mar declarations wereall defendants asserted that Katz(Kelley),

therefore insufficient to defeatconclusory summary judgment.andwholly
to theand the also filed evidentiary objectionsDr. Rosson Medical Center

declarations, lackedthat Dr. Katz’s and Dr. Mar’s declarationsasserting
foundation.

to for a continuance on theEach defendant objected plaintiff’s request
motion, the had been forbasis that at the time of the litigation pending

time had initiated discov-two which notyears duringapproximately plaintiff
that had not the actionargued diligentlyDefendantsery. plaintiff prosecuted

beand that for time should denied.discoveryfurther forrequestplaintiff’s

RulingThe Trial Court’s

allto defend-The trial court issued an order granting summary judgment
ants, to andKelley,that declarations were deficient pursuantfinding plaintiff’s

ofto raise a triable issuethus to the motion failedplaintiff’s opposition
court notcare causation. The didas to the standard of ormaterial fact

ofto the declarationsevidentiarythe defendants’ objectionssustainexpressly
the ofan toand Dr. The court sustained objection reportsDr. Katz Mar.

andthat were lackedhearsayand on the basis theyDrs. Vallier Hope
courtfoundation, Thechallengea does not on appeal.whichruling plaintiff

andthe separateto the doctor defendants onsummary judgmentgranted
thea violation of standardan insufficient ofshowingofgroundsindependent

causation, on issue of causation.to the Medical Center theof care and and
action.dismissing plaintiff’sThe court thereafter entered judgment
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DISCUSSION

I

The Trial Court’s Ruling Granting Summary Judgment

A. law.summary judgmentCalifornia

aAfter trio of the Unitedrulings by States Court in 1986Supreme
the law (Matsushitafederal ofclarifying summary Elec. Ind. Co. v.judgment

538,(1986)Zenith Radio 475 574 1348];U.S. L.Ed.2d 106 S.Ct.[89
202,v. (1986)Anderson Liberty Lobby, Inc. 477 U.S. 242 L.Ed.2d 106[91

2505];S.Ct. and v. (1986)Celotex CatrettCorp. 477 U.S. 317 L.Ed.2d[91
265, 2548]),106 S.Ct. the Legislature amended the statutes torelating
summary law injudgment California. The wasLegislature’s topurpose
amend California’s laws so that state summary would morejudgment practice

would, turn,conform to federalclosely which in liberalize thepractice,
of summary motions. v.granting judgment (Aguilar Atlantic Co.Richfield

826,(2001) 841,25 Cal.4th 847-848 24 P.3dCal.Rptr.2d[107 493]
(Aguilar).)

The thelegislative amendments and California Court’sSupreme interpreta-
tion of those amendments in have the courtsAquilar with ofprovided points
reference whichby motions must now besummary judgment determined.

Thus, the for bears the burden ofparty moving summary judgment
the court that nopersuading there is triable issue of fact that thematerial and

is entitled to as amoving party matter of law. There is a triablejudgment
issue of material fact if the evidence on the motion allow awould reasonable
trier fact to theof find fact in favor of the theunderlying party opposing
motion thegiven standard of at(Aguilar, supra, 25 Cal.4thapplicable proof.

850.)p.

Further, the for mustparty moving summary initiallyjudgment
evidence sufficient aproduce to make facie of the nonexist­showingprima

ence aof triable issue of material fact. theIf makes thatmoving party
the the motion then has the burden ofshowing, party opposing producing

evidence make asufficient to facie of the existence a triableshowing ofprima
issue of material fact. 25 at(Aguilar, supra, 850-851.)Cal.4th “A primapp.
facie thatis one is sufficient to the ofshowing the insupport position party

(Id. 851.)atquestion.” p.

Where, here,as a defendant for and themoves judgmentsummary
bears the burden of a the evidence at trialplaintiff by ofproof preponderance
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motion,on the issues that are the of the the defendantsubject “mustinitially
evidence that would a reasonablepresent trier of fact not to findrequire any

material factunderlying more than not . . . .”likely 25(Aguilar, supra,
851.)Cal.4th at More ap. defendant must make aspecifically, moving prima

facie that theshowing does not and cannotplaintiff possess, reasonably
obtain, sufficient evidence to establish at least one element of causeplaintiff’s

burden,of action. at 854.) aIf defendant has met thatp. the mustplaintiff{Id.
then evidencepresent that would allow a reasonable trier of fact to find in his
favor more (Seethan not. id.likely 852.)at If the court determines that thep.
evidence the and all of thepresented by reasonable inferences drawnplaintiff
therefrom show one or more of the elements of the cause of action asonly

as, than,or less elements,anlikely likely absence of one or more of those it
must a defendant’sgrant (Seemotion for 857.)id. atsummary judgment. p.

“On we review the record deappeal, novo to determine whether the
met itsmoving (Lewisburden ofparty v.proof.” County Sacramentoof “107,(2001) 93 90].)116Cal.App.4th We considerCal.Rptr.2d ‘all of[113

the evidence set forth in the and[supporting opposition] that topapers, except
which haveobjections court,been made and sustained theby and all

”inferences reasonably deducible from the[uncontradicted] evidence.’
604,v. Inc.(Artiglio Coming (1998) 479,18 Cal.4th 612 Cal.Rptr.2d 957[76

1313].)P.2d

B. The moving parties’ evidence in the motions.support of

We first consider whether defendants evidence sufficient toproduced
matter,constitute a facie thatprima in this there isshowing no triable issue of

material fact. We conclude that did.they

trial,To atprevail will be toplaintiff arequired byprove preponder­
ance of the (1) is,evidence that the defendants were thatnegligent, they

care,breached the harmed,standard ofapplicable (2) that was andplaintiff
(3) that defendants’ was anegligence substantial factor in causing plaintiff’s

(Judicial Cal.,harm. Council of (2003-2004)Civil Instas.Jury CACI
400, 501, 502.)Nos.

Defendants evidence before theplaced trial court that twochallenged
action,ofelements the violation of theplaintiff’s standard of care and

Summarized,causation. defendants’ evidence showed that the doctors who
care,the did so within theperformed surgery standard of that the hospital’s

treatment of was also within the standardplaintiff of care and that plaintiff’s
shoulder was not caused inpain by any their services. Moredeficiency

the doctors and the declared thatspecifically, washospital plaintiff’s surgery
conducted in accordance with established medical and surgical procedures
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movingwithout and his uneventful. Theand that wasrecoverycomplication
records to therelatingbefore the court the medicalparties placed plaintiff’s

with theThe records were consistentrecovery.andprocedure plaintiff’s
declarations filed in of defendants’ motions.support

of Dr. testimony.Defendants also Weber’s depositionpresented portions
he to heDr. Weber the medical care whenplaintiffdescribed provided

to relieve the Dr. Webersurgery per-attempted plaintiff’s pain, including
formed on shoulder. Dr. Weber’s examination ofplaintiff’s surgical plaintiff’s

cuff not tom and that there wasshoulder revealed that rotator wasplaintiff’s
to shoulder. was Dr. Weber’s thatno evidence of trauma Itplaintiff’s opinion

term thewas He that meant“idiopathic.” explained injuryplaintiff’s injury
cause, cause,no that hehad an unknown or and the examination and surgery

because it revealed nowas consistent with an idiopathic injury,performed
theto was caused a blow tobyindication that the shoulderinjury plaintiff’s

or or trauma. Dr. Weber concludedshoulder so-called “traction otherinjury”
cause, couldthat the nerve was of unknown one that haveinjury “occurred]

that arefor a of reasons after a of ofvariety variety types surgical procedures
in the literature.”well-performed, well-supported

court defendantsIt is unclear whether contended in the trial thatplaintiff
into a facie casehad not evidence sufficientproduced primasupport

relymentioned in thatdefendants’ favor. While plaintiff passing “[defendants
did the cause ofon Dr. Weber who admitted he not knowheavily [plaintiff’s]

motion, thatturned own on thethen to his evidenceinjury,” plaintiff arguing
to therethe declarations of Dr. Katz and Dr. Mar were sufficient demonstrate

a triable of material fact.was issue

recitation of Dr. Weber’sWe do not construe plaintiff’s incomplete
a claim thaton the asby argument point,which isopinion, unaccompanied

to establish a faciedefendants failed to evidence sufficient primaproduce
thattheir thus the burden of meetingcase in favor ofrelieving plaintiff

did, movingif we conclude that the parties’ produc­evidence. But even we
is, thetheir thattion of evidence was sufficient to support parallelingposition,

of to find aa reasonable trier fact notwords of sufficient toAguilar, require
of care not to find thatviolation of the standard and plaintiff’sapplicable

failed to do.was that defendants did orcausedinjury by anything

ofattack on initialOn his defendants’enlarges productionappeal plaintiff
Rosson, Cobb, andDr.that the declarations of Dr.byevidence arguing

insufficient to a facie case forare and thus establish primaDr. Jain conclusory
that can raise this argumentdefense. withoutAssuming decidingthe plaintiff

in the court andto this basis trialwithout the declarations onhaving objected
law can be raised for the firstthis a of thatargumentthat is pure question
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(seetime on State ex rel.appeal generally Public Works Bd. v.of California
1018,(1986)Bragg 183 1023-1024 576]), weCal.App.3d Cal.Rptr.[228

it.reject

It is not for Dr.conclusory Rosson to describe his treatment of andplaintiff
state Jain,that he was not Thenegligent. declarations of Dr. Cobb and Dr.
both of whom are in the relevant medical and both ofexperienced procedures
whom reviewed the medicalplaintiff’s (andrecords to the inrelating surgery

case,Dr. Jain’s based also on the Weber)of Dr. weredeposition testimony
also admissible. To state that one has in certain medicalexperience proce-
dures and has reviewed medical records and that based on thatpertinent

review,and that theexperience declarant has found to anothing support
claim of medical and therefore concludes thatmalpractice there was none is
not an conclusion for an witness. Theimproper has anexpert expert given

for thatexplanation conclusion that defendants are notexpert’s ofguilty
medical Based on themalpractice: and theexpert’s experience patient’s

records,medical there is no evidence to a claim of as asupport negligence
cause of Theinjury. reason for the is the absence of evidenceopinion of
medical Thatmalpractice. isopinion different than one thatsignificantly
concludes that the standard of care has not been met in anresulting injury,
but tofails agive reasoned based on facts and not onexplanation, specula-
tion, of thewhy has come to thoseexpert conclusions.

C. evidence in opposition.Plaintiff’s

this,In a matter such as where the conduct of a medicalrequired
is notprofessional within the common of aknowledge mustlaymen, plaintiff

present witness toexpert a breach of thetestimony standard of care.prove
(Flowers v. Torrance Memorial (1994)MedicalHospital Center 8 Cal.4th
992, 685,1001 142];884 P.2dCal.Rptr.2d v. (1976)[35 Landeros Flood 17

399, 69,Cal.3d 410 389].)551 P.2d Plaintiff also mustCal.Rptr.[131 show
that cause,defendants’ breach theof standard of care was the within a
reasonable medical of his v.probability, injury. Palomar Pomerado(Jennings

1108,Health Inc.Systems, (2003) 114 Cal.App.4th 1117-1118 Cal.Rptr.3d[8
(Jennings).)363]

above,As related to meet defendants’plaintiff facieattempted prima
theshowing by medical records topresenting andrelating plaintiff’s surgery

care, Mar,thefollow-up declarations of Drs. Katz and and references to
Dr. Weber’s Because the trial court sustaineddeposition. to theobjections
documents to Dr. Vallier’s and Dr.relating examinations of aHope’s plaintiff,

does notruling on we notplaintiff challenge consider either ofappeal, may
those doctors’ reports.
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aA offer an toopinion relating subjectproperly expert mayqualified
if the trierthat is that will assistbeyond opinioncommon experience, expert’s

so,Code, 801,(Evid. (a).)subd. the notmayof fact. Even expert opinion§
basedevidentiarybe based on of fact that are without orassumptions support

then has noon factors that are or for thespeculative conjectural, opinion
does not assist of fact. 114value and the trierevidentiary (Jennings, supra,

Moreover,1116-1117.)at an renderedexpert’sCal.App.4th pp. opinion
a of lead to theunderlyingwithout reasoned the factswhyexplanation

because an isultimate conclusion has no valueevidentiary opinionexpert
no more and which it is based. (Kelley, supra,worth than the reasons facts on

519; (2003-2004)Council Civil Jury66 Judicial of Cal. Instas.Cal.App.4th
No. of on theCACI 219 [believability opinion depends expert’sexpert

theand the facts the relied on and the reasons fortraining experience, expert
opinion].)

case, and Dr. of theIn this both Dr. Katz Mar were thatopinion plaintiff’s
thanwas defendants’ in that “morecausedinjury by negligence probably

not,” beenhad been his arm had positionedplaintiff dropped, improperly
arm had been The thatsurgery, or his stretched.during difficulty plaintiff

Katzencounters in to avoid on thebyhis attempt summary judgment relying
no thatand Mar is that there is evidence that was dropped,opinions plaintiff
or was theduringhe was that his arm stretchedimproperly positioned,

theor The doctors the cause from the fact ofassumerecovery.procedure
Dr. more aKatz’s and Dr. Mar’s are than statementinjury. opinions nothing

that the been caused defendants’ in one ofcould haveinjury by negligence
But, truethe “an that could beways they somethingexpert’s opinionspecify.

true,are foundation for thoseconcludingif certain assumed facts without any
1117),at nofacts has(Jennings,assumed exist” 114supra, Cal.App.4th p.

(1987)v.(Seevalue. Gas & Electric Co. Zuckerman 189evidentiary Pacific
1113, 630].)1135 Cal.Rptr.Cal.App.3d [234

motion, tohis theIn toopposition summary judgment plaintiff attempted
fact, he wasa which he shows that eithersingle sayssupport improperly

hisor that he suffered trauma to shoulder virtuebyduring surgerypositioned
earlier, toarm As noted he reads the medical recordsof his stretched.being

thethat was done while he was inthe bladdersuggest although gall surgery
over,back), tamed at to someon his he was leastsupine position (lying

his back. of thatwhen the removed the mole on Indegree, surgeons support
contention, that the secondhe relies on the notesfactual reportoperative

a mole on anterior side of the abdomen.”was “incision of the rightprocedure
is front of the(Italics added.) the anterior side of the abdomen theBut

Thus,abdomen, onthe rebuts the factsinglenot the back. operative report
which to rely.plaintiff appears
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thatWe Drs. Katz and Mar declared that shoulderrecognize plaintiff’s
“more from list ininjury theyoccurred than not” the events theirprobably

declaration. But that conclusion more than if there nois no isspeculation
factual basis those events. we note nofor And that presentedplaintiff
evidence to that an such as the one he was rare orsufferedsuggest injury

Indeed,unusual in the absence of Dr. itnegligence. given Weber’s opinion,
was neither.

stated,For andthe reasons Dr. Katz’s Dr. Mar’s declarations were of
no value on the of or causation. “There is aevidentiary negligencequestion

if, if,triable issue factof material and the evidence would allow aonly
reasonable of facttrier to find the fact in of theunderlying favor party

the motion in theopposing accordance with standard ofapplicable proof.”
at(Aguilar, 850.)25 Cal.4th Plaintiff’s tosupra, evidence in thep. opposition

motion thefails and motion for summary wasjudgment granted.properly

II

The Trial aCourt’s Denial Continuanceof

“If it from the affidavits in to aappears submitted motion foropposition
orsummary orjudgment summary both that facts essential toadjudication

cannot, stated,justify exist but for beopposition may reasons then presented,
motion,the court shall the adeny or order continuance to affidavits topermit

be obtained or to be had or make asdiscovery other order beany may
Proc., 437c,(Code. . .” Civ.just. (h).)subd.§

In his to a continuanceopposition summary judgment, plaintiff requested
Mar,to conduct further based on the affidavits of Dr. and Dr.discovery Katz

who in unison that such ofopined discovery thedepositions“[f]urther [as]
doctor anddefendants bestaff will to whosehospital necessary [pinpoint

is andnegligence for this who fell the standard ofresponsible injury below
affidavit,care.” Plaintiff’s did not file an but that furtherattorney argued

had been initiated thediscovery “to break of . . . .”silenceconspiracy

continuance, show,To have been entitled to a was toplaintiff required
affidavit, factsby that essential to his to the summary judgmentopposition

existed,motion and the atreasons could not be the timewhy they presented
of the motion. He failed to do so.

The doctors’ affidavits thatwithout furtherimply explanation discovery
is,will those defendants who are of that onepinpoint guilty negligence,

which defendant the or hispresumes, plaintiff,dropped improperly positioned
arm, or stretched his arm in a to hismanner that would cause shoulder.injury
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theThe amount at to that is contradicted inaffidavits most speculation
allmedical records to which had access.parties

toEven if affidavits were deemed rehable that theresuggestthe enough
defendants,have facts undiscovered at the time show that or anybeen tomay

them, thoseof had been the doctors’ do notnegligent, explain whyaffidavits
onfacts could not have been the time of the motion.by hearingpresented

15,This action was filed on 2000. The motionsummary judgmentMay
10, no in this thatwas heard on 2002. There is indication recordApril

ofinitiated whatsoever the time betweenanyplaintiff discovery during period
no thethe and the motion and even outsidecertainlycomplaint explanation,

affidavits, of he could not have conducted thewhy discoveryrequired
theto the evidence the time ofnecessary by hearing.present opposition

(2001)Bahl v. AmericaPlaintiff relies on Bank 89 389Cal.App.4th [107of
270], athat a continuance is mandatedarguing “virtually uponCal.Rptr.2d

faith that a is to obtain facts essential tocontinuancegood showing necessary
isto a motion. Plaintiff correct thatjustify opposition” summary judgment

made the this need notBahl that observation. For of wepurpose opinion,
correct; is, the court’sdecide whether it is for that it observationassuming

does not here. virtual mandate to which refersplaintiffaid Theplaintiff
faith that there are in that maya factsgood showing oppositionpresupposes

a facts haveexist and faith those could not beengood showing why presented
here,time made and theshowingat the of the Plaintiff has neitherhearing.

motion to was denied.continue properly

DISPOSITION

affirmed. costsThe Each shall bear its own onisjudgment party appeal.

Davis, J., concurred.

SIMS, J., and went into thePlaintiff BushlingConcurring Dissenting.
defendant for an on his abdomen.operationhospital

the while was in the heThe after operation, plaintiff hospital,morning
in his shoulder.experienced pain

shoulder, hason hissurgerieshe has severalAlthough undergone plaintiff
totallythe use nerve and is disabled.lost of his shoulder through damage

didthe declared that theyIn for defendantssummarymoving judgment,
Weber, onsurgeryDr. whonothing subsequent plaintiff’swrong. performed

shoulder, that, had “unknownin aninjurydeclared his opinion, plaintiff’s
cause.”
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defendants,In to this the filed theresponse showing by declara-plaintiff
Katz,them,of twotions One of Ronald M.D. was thephysicians. former

of the of at both the ofchairman Anesthesiology UniversityDepartment
California, Los and the of Southern(UCLA) University CaliforniaAngeles

declaration,(USC) Schools of Medicine. At the time of he washis professor
of at both UCLA and USC. Both ofanesthesiology plaintiff’s experts

that,reviewed all medical and Dr. Weber’s and testified torecords deposition
thea kind of suffered could not haveinjury occurredprobability, by plaintiff

the absencein of negligence.

The set forth in declarations createdexpert a triabletestimony plaintiff’s
of fact.issue The trial court struck these declarations and theerroneously

that This tomajority error. case should have acompound gone jury.

I dissent.respectfully

outset,theAt I that the thenote frame issues onmajority summary
by to v.judgment referring Aguilar (2001)Atlantic Co.frequently Richfield

841,Cal.4th25 826 24 P.3d doCal.Rptr.2d (Aguilar). so inThey[107 493]
for the that Aguilar concluded amendments to thepart proposition summary

statute tojudgment designedwere liberalize the ofgranting summary judg-
ment motions.

view, 826,In 25my Aguilar, Cal.4th has tosupra, nothing do with the
issuecentral in this case: whether declarations should haveplaintiff’s expert

been considered as reliable evidence. The in which Aguilar liberalizedway
that, time,the of agranting motions was for the firstsummary judgment

defendant could obtain summary that thejudgment by demonstrating plaintiff
had no evidence towhich his case. not at issueby prove That is in this case.

826,Aguilar, 25 Cal.4th did thesupra, changeto rulesnothing following
(whichfor the adjudication of a thesummary judgment motion failmajority

to as set the v.acknowledge) byforth California Court in MolkoSupreme
122,Holy Spirit (1988)Assn. Cal.3d at46 1092 1107 762page Cal.Rptr.[252

P.2d is a thatdrastic measure the“Summary judgment losingdeprives46]:
of a trial on the merits. It should therefore be used withparty [Citations.]

caution, so that it does not become a substitute for trial. The[Citations.]
construed,of theaffidavits should be and those themoving ofparty strictly

as toconstrued. doubts the ofliberally Anyopponent propriety[Citations.]
the motion be resolved of theshould in favor thegranting party opposing

motion. [Citations.]”

These for the review of arules and motion forprocedural granting
are to thesummary judgment designed the ofpreserve constitutionality
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court in Bahl v.As thesummary recently explainedjudgment procedure.
“ often(2001)Bank America 89 389 at 395: ‘ThoughCal.App.4th pageof

said, ato a issummaryit reiterate thatnecessary again judgmentappears
of trial on the merits.’losingdrastic measure which thedeprives party

(1980)v. 107(Bunzel Orthopaedic SurgeonsAmerican Academy of
165, 433]; see v.169 also Rincon BurbankCal.App.3d Cal.Rptr.[165 Unified

949, 88].) The(1986) rightDist. 178 952 Cal.Rptr.School Cal.App.3d [224
Constitution,I,trial,a in section 16 the Californiato embodied article ofjury

Troutman, 331,Fla. 332(See (1977)at stake. The Trial 51 B.J.Juryis
an of thetoo liberal as ‘abandonment[cautioning summary judgmentagainst

that ofof our who believed no amounthard-fought forefathersprinciples
a fairand is consideration for andeconomy efficiency impartialadequate

atrial].) refer asargument beingSome cases to the constitutional rightsjury’
decisions,’ (Codeof because the statutecreature ‘older summary judgment

Proc., (See, v.437c) e.g., ScheidingCiv. has been held constitutional.§
64, 70(1999)Dinwiddie Co. Cal.Rptr.2dConstruction 69 Cal.App.4th [81

360].) We there is in the summary judgment procedureagree ‘nothing [that]
(Ibid.)is unconstitutional. But technicalinherently compliance[Citations.]’

Code 437c towith the of of Civil Procedure section isprocedures required
there a to have arightensure is no of hallowedinfringement litigant’s dispute

a of his or herbysettled jury peers.”

mind, us crux case:rules in let turn to the of thisWith these ground
have the declara-strikingwhether the court and the erredmajority bytrial

identical, I willof These declarations are sonearlytions plaintiff’s experts.
Katz,the of Dr. as follows:set forth verbatim declaration

M.D.,“I RONALD KATZ declare:

beenam the State of California and have“1.1 a licensed inphysician
and I I afor 42 am board certified. wasanesthesiology yearspracticing

the at UCLAand chairmen ofanesthesiology departmentofprofessor [sic]
ofto was chairmenfrom to and from 1990 1995.1professor1973 1990 [sic]

Iat fromthe and of USC 1995-2000.anesthesiologydepartment professor
at USC UCLA.am now of andanesthesiologyprofessor

the of from DrBushling“2. I have medical records Kevin [sic]reviewed
North, Weber,Rosson, [sic], Dr DrMedical center SutterFremont [sic] [sic]

, Dr Iand the of Weber.and all surgicalVallier Reports deposition [sic][sic]
on Mrcholecystectomyam familiar with the performed [sic]laparoscopic

he andnerve that sufferedpalsy injuryand theBushling injury, Supra Scapula
staffandstandard care for anesthesiologists surgeons hospitalthe of [sic]

well as theanesthesiologist,and It is the of the asdutyduring surgery.post
from andand staff to the traumaticsafe guard patientsurgeon hospital [sic]

andduring surgery post surgery.positioning injuries
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“3. I am of the that his that Mr.opinion injury conditionBushling’s[szc]
occurred more than not from aprobably either traumatic such asinjury

the or from ofdropping patient the orimproper positioning stretchingpatient
of the and but for theextremity of one of his carenegligence thisproviders

would not haveinjury occurred.

“Further such thediscovery of doctor defendants anddepositions [sz'c]
staff will behospital tonecessary whose isPinpoint negligence responsible

for this and who fellinjury below the standard of care. Dr Weber is[szc]
incorrect because there ais wealth of literature suchdescribing just injuries
from andimproper traumapositioning during surgery.

“I declare under of under the laws of thepenalty perjury State of California
that the is true andforegoing correct and within my Ifpersonal knowledge.

witness,called as a I can to thecompetently facts and statedtestify opinions
27,herein. Executed on March 2002 at Los California.Angeles

“Ronald Katz M.D. Dr RONALD KATZ M.D.”[szc]

There is that must be saidsomething about this declaration at the outset. It
is full of andsyntactical errors.grammatical It is the result of sloppy drafting.
Its manifest errors create the However,that this is a case. atimpression junk
oral I askedargument, plaintiff’s theattorney why was so awful.lawyering

that,He at the timeexplained motion,of the hesummary judgment was
undergoing treatment and waschemotherapy debilitated. In-extraordinarily
deed, he tried to find another tolawyer take the case for the ofpurpose

theopposing summary motion butjudgment was unable to do so. He
that his toexplained the motionopposition was the best that he could do in

the circumstances. I this We mustaccept explanation. look the grammati-past
cal and syntactical errors in the declaration to examine its substance.

In thestriking declaration as the trial court reliedconclusory, on v.Kelley
(1998)Trunk 66 122],519 aCal.App.4th decision of DivisionCal.Rptr.2d[78

There,Seven of the Second District. a obtainedphysician summary judgment
in a medical case based amalpractice declaration thatupon set out thesimply
credentials of an recited the of treatmentexpert, history as set forth in
medical and then concludedreports, “At all . . .conclusorily, times Trunk
acted and within theappropriately standard of care theunder circumstances

(Id. at 522.) The Courtpresented.” p. of found the skeletal declarationAppeal
insufficient to support summary judgment.

Trunk, 519,v.Kelley 66supra, was criticized Division OneCal.App.4th by
of the Second District (1999)in Hanson v. Grode 76 601Cal.App.4th [90

396], said,where the courtCal.Rptr.2d “The recent case of v. .Kelley Trunk . .
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on an declaration must setthat evensuggests summary judgment, expert’s
detail basis for the stated therein. Weforth in the factualexcruciating opinion

in thisfind under all of the declarations caseexpertthis whichapproach,
to be Accordingly,have to be deemed wewould inadequate, unsupported.

Grode, 608,at(Hanson fn.supra, p.decline to utilize it.” v. 16 Cal.App.4th
6.)

Trunk, 519,be v. 66 itKelleyBut whatever said ofmay supra, Cal.App.4th
First, theis from this two declara­case indistinguishable important respects.

tion v. used toKelley summary judgment,at issue in Trunk was obtain
instant case were used to oppose summarywhereas the declarations in the

Assn.,the rule of v. Holy Spiritto Molkojudgment. accordingConsequently,
1092, the in v. was to be construedKelley46 Cal.3d declaration Trunksupra,

case,in the instant inwhereas the declarations submitted by plaintiffstrictly
motion, (Molko v. Holyto the are to be construedopposition liberally. Spirit

Assn., 1107.)46 Cal.3dsupra, at p.

Trunk,and supra,distinction between this case v. 66KelleyA second
519, enormouslyis that the instant declarations moreprovideCal.App.4th

Thus, case,in thisthat found in v. Trunk. forKelleydetail tiran example,
records, allDr. that he medical ...Katz declared had “reviewed [plaintiff’s]

and the of He declared further thatsurgical Reports, deposition [Dr. Weber].”
andhe the on withwas familiar with surgical procedure performed plaintiff

that did notthe suffered. He recounted the literatureinjury plaintiff support
And, anDr. most he ventured opinionimportantly,Weber’s opinion. perhaps

tothe causes of the that occurredinjury plaintiff,with to specificrespect
ora traumatic such as the fromfromnamely, injury dropping patient

stretching extremity.of the or of thepositioning patientimproper

declaration, do not have aside our commonthis we to setevaluatingIn
to that to shoulder first manifestedsense so as theforget damage plaintiff’s

inhis abdominal when wasmorning plaintiffitself on the following surgery
Thus, Weber, thatwhen Dr.the defendants’ expert, opines (para-hospital.

thingsit be the case that “thesemay just“these things justphrasing) happen,”
totothing happenbut the that happened plaintiff just happenedhappen”

is, course,This of ain the for abdominal surgery.when wasplaintiff hospital
remarkable coincidence.wholly

declarations, I think weexpertthe ofevaluating adequacy plaintiff’sIn
(2002) 104of v. Hillerich & Co.Bradsbyfollow the ruleshould Sanchez

court,where,529], the citingat Cal.Rptr.2d703 708pageCal.App.4th [128
said, sufficient,519, anTrunk, if66 “It is expertv. supra,Kelley Cal.App.4th

in the thatthe relied opinion,declaration establishes matters upon expressing
and the basesa reliedreasonablythe rests on matters of type upon,opinion
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(Sanchezthe &to v. v. HillerichKelleyfor opinion. [Citation Trunk.]
Co., 718.)atBradsby 104supra, Cal.App.4th p.

Here, Dr. declared vast atKatz’s declaration that he had bothexperience
schools,and USC that he all medicalUCLA medical had reviewed records

Weber,theand declaration of Dr. that he was familiar with the surgical
issue, sustained, that,at inthat he was familiar with the andinjuryprocedure

would not absent Hehis this have occurredexperience, injury negligence.
Mar,various of the otherlisted causes Plaintiff’s Dr.possible injury. expert,

view,declared the same In and the rule ofnearly thing. my givenparticularly
that these thelaw us to construe declarations declarationsrequires liberally,

containedof reliedplaintiff’s experts “reasonablyplainly opinions upon.”
should haveThey been considered on the motion for andsummary judgment

should have created a issue totriable of fact sufficient defeat summary
judgment.

count,In whether shoulddeciding declarations we shouldplaintiff’s expert
another in mind. The cost of thesekeep thing nearlyislitigation days

for most cases. Thecivil rule will a full-blownprohibitive majority’s require
trial of views on motions forexpert This will furthersummary judgment.
increase the costs of and will make it to settlelitigation harder cases. It will
also trial andrequire to wade more reams ofjudges throughappellate paper.

is all bad.This

The declarations of aestablished case ofplaintiff’s experts negligence
on the resdoctrine of elements of that ofpremised The causeipsa loquitur.

(1)are:action the was of a theaccident kind that does not occur inordinarily
absence of the(2) accident annegligence; by instrumentalitywas caused

control;thewithin defendant’s (3)exclusive and was not due to action byany
351,(1975)the v.plaintiff. (Newing Cheatham 15 Cal.3d 359 Cal.Rptr.[124

193, 33].)540 P.2d These conditions are in thissatisfied case whereclearly
had no he enteredwhen the where he was in the careplaintiff injury hospital,

time,of the the where he thehospital entire woke aftermorningup surgery
shoulder,an towith his and where testified hisinjury plaintiff’s experts injury

did not occur without inference ofprobably negligence. “The negligence
created the rule v.by (Gerhardtof res is in itself evidence.”ipsa loquitur

353, 633].)Fresno Medical 217 361(1963)Group Cal.App.2d Cal.Rptr.[31

The declarations of created a triable issue of fact thatplaintiff’s experts
should have to on thegone the whether defendant doctors werejury question

(Seein their of v.negligent Kennedy Citytreatment Modestoplaintiff.
575,(1990) 544].)Hospital 221 580 I think thatCal.Rptr.Cal.App.3d [270

the doctors on sides of this case have to on theexpert getboth should stand
look the and letand in the the decide which of the casejury eye jurors theory

is more probable.
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hisofin this case plaintiffdeprivedThe “drastic” summary judgment
I, 16 of thearticle sectiona trial as guaranteed byto juryconstitutional right

California Constitution.

the summary judgment.therefore reverseI would

deniedtrial courtconclusion that the properlytheI concur with majority’s
tofailedcounselbecausefor a continuance plaintiff’smotionplaintiff’s

a continuanceaffidavit, to grantinga requisitean which is proceduralsubmit
Mental Healthv. Southland(Mahoneystatute.under the summary judgment

167, 170 Cal.Rptr.223(1990) Cal.App.3d [272Medical GroupAssociates
(1987)Co. 195v. C & Z Timber602]; Ins. Co.American Continental

1271, 466].)1280 Cal.Rptr.Cal.App.3d [241


