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legislativetheto reach of car. If that be nowthe owner the
theto covernecessarywillintent, expressan amendment be

situation.
Yatestestimony of SusanplaintiffsThe contend that the

agencylack ofhave as it dealt withshould been excluded
a motor vehicleregistrationand L. c. of231, 85A,under G. §

in facie evidence ofprimathe name of the defendant is
agency.a85B, creates ofagency, presumptionand under §

testi-contraryAs neither of the to excludepurportssections
presentedthe evidencethe must thatmony, contention be

facie evidence orto overcome the primacould not be found
contentioncase,In the hasanyto the presumption.rebut

nature, relatinginno merit. are proceduralThese statutes
v.rights.to and tosolely evidence not substantive Dineasoff

to render un-TheyCasey, 555, operate306 Mass. 556.
the defendant isonlyof whereproof agencythenecessary

jurisdiction Theyof the court.subjectmade to theproperly
forprovisionsto of thescopeare not intended extend the

Hazard,v.90,of L. c. 3A. Wilsonprocessservice under G. §
(D.2523, Mass.).145 F. Supp.

overruled.Exceptions

vs. G. Harvard.JohnCommonwealth

. 3,7, 1969.1969­ DecemberWorcester. October

Spiegel, &Cutter, Kirk,Wilkins, C.J., Spalding,Present:
Reardon, JJ.

drug. Entrap-Drugs. constitutes, of narcoticSale, SaleNarcotic What
analyst,HealthEvidence, Departmentof of Publicment. Certificate

Law, Con-Constitutionalcross-examination, Judicial discretion.On
frontation.

selling in vio-marihuanamerely a defendant indicted forEvidence that
to a sellerbuyera marihuana94, 217, ofof G. L. c. introducedlation §

standingand, whilepersuaded buyer,and him to sell it to thethereof
automobiles, handed thewasbuyer’s and seller’sthe thebetween

given thebuyer and wasand handed itbymarihuana the seller to the
passed did warrant theby him seller notmoney and it to thetherefor

evidence, how-[456]; suchon that indictmentconvictiondefendant’s
upon indictment foranever, warranted the defendant’s conviction

94,possession in c. 205of marihuana violation of § [457-458].
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selling inmerely that a defendant indicted for marihuana viola-Evidence
buyera a94, 217, of marihuana to sellertion of G. L. c. introduced§

buyer tothereof, telling the seller that the “would like have somé
buyerbuyer'sgrass,” and the automobile after the showed theentered

paidpurchased from the seller and thedefendant marihuana seller
therefor did warrant the defendant’s conviction.not [458]

entrapment part law.The is a criminaldefence of of Massachusetts [458-
459]

drug respectAt the indictments for of narcotic laws withtrial of violations
specifiedon of adates,to marihuana evidence of the conduct State

police respect importuningagentan withofficer as undercover to the
priordefendant on numerous to such tooccasions dates commit the

predispositionviolations, together thewith evidence of defendant’s
drugillegal juryto in traffic,become involved the left it for the to de-

followingtermine, judge's entrapmentthe on ofinstructions the law
exception,whichto the defendant took no officer anwhether the led

person traffickinginnocent into a career in on whichof narcotics he
embarked,otherwise not and inwould have there was no error the

denial aof the defendant’s motion for baseddirected verdict on en-
trapment. [460]

drugAt the trial laws,of indictments for violations of the narcotic there
rightwas no violation of the defendant’s constitutional of confronta-

tion in admission in of by analystthe evidence certificates an of the
Department Health,of Public inexecuted accordance with G. L.

Ill, plasticc. 13, the bags, analysisthat contents of for§ submitted
12,under were marihuana.§ [461-462]

drugAt the trial of indictments for violations of the lawsnarcotic at
which examination, presumablythe defendant on direct on the issue

policeof entrapment, agenttestified athat State triedundercover to
get procure marihuana, permittinghim to there was no error in the
prosecution on cross-examination to elicit from the defendant that he

police policenever anything.went to a station or officerand said [463]

Three indictments Superiorfound and returned in the
Court on September 24, 1968.

The Beaudreau,cases were tried before J.

Conrad Fisher forW. the defendant.

Anthony Compagnone, Attorney,N. Assistant District
for the Commonwealth.

The in-Spalding, defendant was on threeJ. convicted
sale,of which adictments, charged possession,two and one

94, 205,of G. L. c. defendantmarihuana. 217. The§§
havingthe trial conducted to G. L.appealed, pursuantbeen

c. the278, assigns33A-33G. The defendant as error§§
judge guiltyof the to direct verdicts of on allrefusal not
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on which haverulings evidence,indictments and five four of
been waived.

a of afollowing:evidence of the As resultThere was
innarcotic activitiesconcerningfrom citizenscomplaint

into theof was sentWebster, policeOfficer Martin the State
agent.in an MartinApril, 1968,area as undercoverWebster

himon and askedApril 24, 1968,the defendanttelephoned
repeatedfor this wasrequestto some marihuana him;obtain

defendantto 17. Theprior Mayon four other occasions
gethe not it it was “scarce.”told Martin that could because

byhimthe defendant or communicated withMartin saw
17, 1968.daily Mayalmost untiltelephone

a named Gawle17, personthe defendant andMayOn
of mari-and a transferZacharo,Martin to oneintroduced

carfollowingin the manner. Martin’splacetookhuana
andcar to each otherparked paralleland Zacharo’s were

standingdefendant was be-apart;or four feet thethree
among four,a theDuringthe cars. conversationtween

mari-Zacharo tothe defendant sellpersuadedandGawle
baga plasticZacharo handedthereuponto Martin.huana

it to Martin indefendant passedto the whoof marihuana
defendant whogave $15then to thecar. MartinMartin’s

de-evidence that theZacharo. There was noit topassed
the sale.of the ofany proceedsreceivedfendant

if he couldasked the defendantagainMartin5,JuneOn
could,hemarihuana, repliedand the defendantsomeget him

hadMexican,”he called “theconnection,” whom“a newas
de-and thedayLater that Martininto town.just come

Castro).name was(whoseMexican”“thefendant located
thatCastro, statingtoMartindefendant introducedThe

some grass.”1like to havefriend who “wouldwas aMartin
he thenhe himget some;that couldtold MartinCastro
it. Theoff to obtaintheycar and droveMartin’sentered

theylaterthem. A few minutesgonotdid withdefendant
“if . . .asked Martinthe defendantandreturned, [he]

“He camebag, replied,a MartinPicking upright.”alldid

1 languagetestimony “in theaccording means marihuanato the“Grass”
the street.”of
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$20.here.” Martin Castromarijuana paidacross with this
then “I’vecar, remarking,The defendant entered Martin’s

that, good.”had some of it’s real
theThere was no evidence that defendant received any

justtheconsideration from transaction described. Apart
from the 17 and onMay 5,transactions of June which the

chargingtwo indictments are based,sales Martin sawnever
buy or drug.the defendant sell On one occasionany prior to

the 17 transaction Martin was withMay the defendant when
him ifperson any “grass.”a called “Wes” heasked had

Upon the thatbeing by none,told defendant he had “Wes”
asked him if he would like “speed.”1some Martin declined

the defendant took andbut some sniffed it. Immediately
thereafter the defendant withwent Martin to Southbridge

the defendantwhere talked two persons concerningwith the
$400the defendantpurchase by (aof worth of LSD hal-

afrom dealer inlucinogen) Northampton, there wasbut no
evidence anythingthat further was done. On another oc-
casion to the 17prior May transaction the defendant told

getMartin that he could some opium for him. The de-
fendant thereafter Martinintroduced to Gawle who sold
him a purportingsubstance to foropiumbe and which

$10.Martin Onpaid analysis this to anproved be un-
nonnarcoticidentifiable substance.

At ofthe theclose evidence the defendant moved for a
ofdirected not onverdict each of theguilty indictments

a andcharging sale on the charging possession.indictment
The subjectmotions were denied, to the ex-defendant’s
ceptions. exceptions subjectThese are the assignmentof of
error no. 17. The groundedmotions are on the contention
that the evidence would not warrant thatconviction the
defendant committed the offences charged, is,that a sale of

17Maymarihuana on 5and and ofpossessionJune mari-
17.huana on The toMay defendant also seeks support his
groundmotions on the that was,the defendant as matter of

law, entrapped.

1 “Speed” apparently is, jargon drug world,in the in the a term for
methamphetamine, a stimulant.



356 Mass.456 452'

»:■Harvard.Commonwealth.

1. was sufficient evidenceconsider first thereWe whether
a ofchargingto a the indictment salewarrant conviction on

are of that there wasopinionon 17.Maymarihuana We
the annot. The that defendant facilitatedrecord shows

buyer byand seller andillegal by introducing willingsale a
money.of and Theredrugin the transferaiding physical

any financialto that the defendant hadnothingis show
the sellerin the was totransaction, employed byinterest or

accessory,him as anthanpromote prosecutesales. Rather
afurnished, exchanged drug,ordelivered,or one who has

thestatutes,our Com-all of acts are proscribed bywhich
sale.chargedhas him withmonwealth unlawful

204,c.1960, 3),in(as217 of c. St.appearingSection 94 §
forimprisonmentterm of fiveimposes yearsa minimum

thandrug,. . . narcotic other heroinanysells“[w]hoever
drug law.” Section 197byas the narcoticexcept provided

the660, “unless context1)in c.(as 1957,St.appearing §
including “barter,as ex-defines “sale”requires”otherwise
each suchtherefor,offer and transactiongift,or orchange

proprietor, agent,asperson, principal,whetherby anymade
It hasadded). urged,been(emphasisor employee”servant

York Federal courts underin the andsuccess,without New
that conductto those considerationstatutes similar under

asupportwouldengagedin the defendantof the sort which
App.13 Div.Branch,In v.selling.1 Peopleforconviction

nothing inwas thesaid: “There(N. Y.) 714,2d the court
intoentered a con-hadto that the defendantevidence show

theengageto inthe narcoticsthe vendor ofspiracy with
had acted in thethe defendantor thatselling of narcotics

the vendor or heragent of onwayin as theanytransaction
theway enter-anyin withthat he was associatedbehalf, or

or financialany personalhe hadthe or thatof vendorprise
acts solely.... One whoherin trade tobringinginterest
the crimeconvicted ofcannotbuyerof the beagentas the

1 sell, giveexchange or offer towith or“Any person who shall barter or
McKinney’sdrug Consol. Laws ofgive any . . ..” 39narcoticanotherto

to-sell, barter,any ex­person“It shall forN. Y. 1751. bexuilawfulAnno. §
(a) (1964). Seedrugs.” 26 S. C. 4705give away U.change, narcoticor '(a) (1964).C.also U. S. 472426
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effect are: v.PeopleTo the samesellingof narcotics.”
v. 24(N. People Fortes,Div. Y.) 1141;Buster, App.286

(N. Y.)Div. 2d 428.App.
(3d Cir.),F. 2d 169 theSawyer,In v. 210StatesUnited

reversing a convictioninreached a similar conclusioncourt
judgethe trialof heroin where hadsellingthefor unlawful

dealingon the differencejurynot the betweeninstructed
him asacting procuringas seller and forpurchaserwith a

if “the defendant under­There the court said thatagent.
behalf rather thanprospective purchaser’stook to act in the

adoing purchased drugand in so the from thirdown,his
selling,he not in and there­with whom wasperson associated

notit to the the defendant would be abuyer,after delivered
inA similar result was reached UnitedPageseller.” 170.

(3d Cir.), where, although220 F. 2d 166Moses,v.States
by introducingfacilitated the thepurchasethe defendant

for himbuyer vouchingto the seller and he could not be con­
of like tenor are: Henderson v.selling.victed of Other cases

909, (5th261 F. 2d v.States, Cir.);United 912 Cofield
0686, (9th263 F. 2dStates, Cir.).United 69­

Supremeattention has been directed to decisions of theOur
a somewhatinterpretingIllinois statuteCourt of similar

that the defendant’s herethat hold conduct con-would
The of thattheory “agent”a sale.1 these cases isstituted

any agent go-of saleas in the definition includes orused
the or inbuyer seller, participatesfor whobetween, whether

illegal drug transaction. It thatappearsor facilitates an
more thanbroadlythe is worded somewhatIllinois statute

the extent that those decisions are contrary197. toBut§
decided, are to them.disposedto here we not followwhat is

amotion for directed verdict on the in-The defendant’s
17May oughta sale on to have beenchargingdictment

granted.
indictments the defendantcharged2. the withOne of

May argueson 17. The defendantof marihuanapossession
not have submitted to thethat this indictment should been

in possessionthe defendant was ofAdmittedly,jury.
1 People Aldridge,Shannon, 2dPeople Ill. 2d 494. v. 19 Ill. 176.15v.
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plastic17 Zacharo the bagon when handedMaymarihuana
passedit to defendant who in turn it.tocontaining the

argues that such momen­fleeting,Martin. The defendant
thedrug possessionwith the does not constitutetary contact

the momentby disagree.the Atstatute. Weproscribed
the he the anddrugthe defendant received had control

he In case choseto do with it what willed. hepower this
longer,to Martin rather than hold itimmediatelyto hand it

it.himself, oughtor deal with Possessionkeep it otherwise
time after haselapsingnot to on the duration of onedepend

onobjectan under his control. A standard based duration
Authorities in otherexceedingly apply.difficult towould be

State,See Peachie v.this conclusion.jurisdictions support
State,Md. v.401;v. 235 Sutton239; Brown,203 Md. State

A. L.617; annotation, 91 R. 2d170 Texas Crim. App.
810, 812.

notargues that there was sufficient3. The defendant also
thea under indictmentevidence to convictionsupport

reasons in 1pointon 5. the statedcharging a sale June For
not warrant aconduct didof the the defendant’sopinion

217 itsale and was error tofor underconviction unlawful §
jury.this indictment to thesubmit

thatcontention he was4. from the defendant’sApart
grounds inon the discussedto directed verdictsentitled

thaturgesthe defendant2, opinion,and of this1, 3points
matteras of lawentrappedhethe shows that wasevidence

for verdicts should have beenmotions directedand that his
ground.on thisgranted

of this court wherethe decisiononlyIt thatappearwould
— and buthas been discussedentrapmentthe ofsubject

— DeLacey, 327,271 Mass. 331-v.is Commonwealthbriefly
to determine tounnecessaryitthe court found332. There
recognized as athe doctrine would beextent, if any,what

question.thepresentssquarelycasepresentdefence. The
the doctrine isStates,mostand inIn courtsthe Federal
287 U. S. 435.States,v.Sorrells Unitedwell established.1

1 Englishpresented to the courts.far beenquestion has not thusThe
Part, ed.Law, 2d 256.§The GeneralWilliams, Criminal
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States,v. People Benford,United 356 U. S. 369. v.Sherman
53 2d 1. 86 A. L. R.annotation, 263;Cal. Perkins onSee

21 2d,Am.Law, 921; Law,Criminal Jur. Criminal 143-§§
Inst., Code, (Tent,Am. Law Model Penal144; 2.10§

draft The time has when9). recognizeNo. come we should
the as of our courtspartdoctrine law. While differ some-

towhat as the details and rationale of the e. g.doctrine (see
in v.concurringand Sorrellsmajority opinions United States,

v.supra, States, supra),and Sherman United the general
has well bybeen stated Professorprinciple pagePerkins at

his Law: “Entrapment,921 in Criminal isso-called, a
relatively andsimple very conceptdesirable which was un-
fortunately misnamed with some resulting Itconfusion. is

desirable for criminals tosocially apprehendedbe and
brought justiceto and there is nothing whatever wrong

place settingor out of in totraps catch those bent on crime;
what the state cannot tolerate is having its officers, who are
charged duty enforcingwith the of the law, instigate crime
by criminal ideas in innocentimplanting minds and thereby

about offenses that otherwisebringing neverwould have been
perpetrated.”

judgeThe in the case at bar instructed the onjury the.
entrapment exceptionslaw of and no were taken to the

the issuecharge. passed byThus was on the jury under
the apparentlyinstructions which defendant deemed to be

satisfactory. the thesaysBut defendant that court should
gonehave further and directed verdicts on all indictments

his defence of hadentrapmentbecause been established as
matter of law.

entrapmentIn determining whether has been established,
“a drawn the fortrapline must be between the unwary

and for criminal.”trap unwaryinnocent the the Sherman v.
States, U. 372. Artifice369, stratagemUnited 356 S. and

to inmay employed bring engagedto book those crime.be
441.States, 435,v. United 287 U. S. areSorrells There

crimes, clearlycertain of which the narcotics traffic is one,
secretly.are committed Without undercover workwhich

on of the few violations would bepart policethe discovered.
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area to in-When Officer Martin went into the Webster
had reasonsvestigate privatethe narcotic traffic he havemay

thefor the defendant for marihuana but onapproaching
inpresented probableevidence court he had no cause.

for thebysaid the ofNevertheless, Appealsas was Court
notthe exercised wasCircuit,First “where inducement
the‘shocking or se’ the issue is whetherper onlyoffensive
theso thatsufficiently predisposed,defendant was while

brought governmentthebyoffense was aboutparticular
not.”the or wasagent, criminality, ‘corruption,’defendant’s

795,v. 344 796.States,Waker United F. 2d
Martin wasWe are of that the of Officeropinion conduct

to taint the“shocking per prosecu-not so or offensive se” as
matter-under doctrine of at least not asentrapment,tion the

theconcerningsaid theof law. Nor can it be that evidence
drugtheto involved indefendant’s becomepredisposition

matteras a conclusion aslacking justifytraffic was so would
Asthat Martin’s conduct.“corrupted” byof law he was

to the offencesabove, priorseveral occasionsstated on
wereindictments,in there were incidents whichcharged the

with nar-one connectionhardly havingconsistent with no
Martinbyfirst askedor similar substances. Whencotics
knowl-marihuana, the defendant showed someprocureto

itthat was “scarce.”subject repliedon the when heedge
’'‘‘“ ” any grassif he hadasked a named Wesby personWhen

somein the negative, acceptedbutrepliedthe defendant
tohimMartin then drove withit;and sniffed“speed,”

personstalked with twothe defendantSouthbridge where
a narcoticLSD,of$400of worthpossible purchaseaabout

Martin thattoldon occasion the defendantdrug; another
whoand Mm to Gawleintroducedget opiumhe could some

the basisopium.a to be Onpurportinghimsold substance
court, saythe tofor notjury,evidence it was thethisof
into a careerleading personinnocentMartin anwaswhether

nothe wouldon otherwisein narcotics whichtraffickingof
theongreat relianceplacesThe defendanthave embarked.
thetocross-examinationfrom Martin onelicitedevidence

on numerousthe defendantimportunedthat Martineffect
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of the transactionsany17 beforeprior Mayoccasions to
which are of the indictments occurred. Concern-subjectthe

Chief Aldriching Judgea oflanguagesimilar thecontention
pertinent:in at 797 isStates, pageWaker v. supra,United

had to be with’ a"Although ‘playedthe . . . defendant
into continuebit, concluding,the injury was warranted

take the bait.”willingthe tovernacular, that he was
5. Two to contain marihuanaplastic bags purporting

Therewere in the wasput evidence Commonwealth.by
Departmentto the ofevidence that takenthey had been

Ill, (asPublic c. 12 appearingHealth to G. L.pursuant §§
(as throughin St. c. and 13 amended St.1943, 331, 1)§

c. of the1943, analysis,for Certificates331, 2), analysis.§
bags marihuana,which of theshowed that the contents were

were the de-13, subjectadmitted in under toevidence §
infendant’s These certificates were executedexceptions.

accordance ofprovisionswith the 13.§
aSection shall make12 that theprovides department

itdrugs bychemical toanalysis of narcotic "submitted
. that it is that thepolice authorities . . satisfiedprovided,

of law.” 13analysis is to for the Sectionbe used enforcement
. ."shall . furnishprovides that department analystthe
oath,on of thecertificate,any police signeda[to officer]

and the12, "presen-result of for inprovidedthe analysis” §
by any policecourt officertation of to thesuch certificate

. . requirements. that all theshall facie evidenceprimabe
and complied. have been with.”provisions of . . 12][§

under oath and theAfter that the certificate beproviding
is anjurat analystthecontain a statement that subscriber

of states, properlythe "When executeddepartment, 13§
. . of the. facie evidenceprimashall be[the certificate]

..drugor other .and the narcoticcomposition quality of
ofjudicialtake notice theand court shallanalyzed, the

the he is'. . and of fact thatsignature the .analystof
such.”

the in evidenceobjection to admissionThe defendant’s
13 them ad-of that which makesthe two certificates is §

requirements"that all themissible and facie evidenceprima
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of ...provisionsand Q 12, topertaining analy-chemical
compliedhave been with” is inunconstitutional that itsis]

violates defendant’s right of guaranteedconfrontationthe.
theunder Constitutions of and ofCommonwealththe the

United States. See art. 12 of the of Bights,Declaration and
Sixth andthe Fourteenth Amendments of the Constitution of

the United States. See also v. Texas,Pointer 380 U.S. 400.
questionThis is not new. It presentedwas to this court

nearly fifty years ago in v. 245Slavski,Commonwealth Mass.
405, where a somewhat similar analysisstatute to ofrelating
intoxicating liquor was challenged on identical grounds but
without success. The Slavski case, which has abecome
leading case on this anquestion, contains and ex­able
haustive of the subjectdiscussion by Rugg.Chief Justice
Further discussion redundant. It urgedis thatwould.be
the present statute differs from that in the case,Slavski
because the manner in which the analysis is to made isbe
not specified. The statute involved ih the Slavski case did

specifynot. the manner in which the analysis was to be
Itconducted. did state that the tocertificate was show

“the ofpercentage byalcohol weight at Fahren­sixty degrees
heit” thisbut was not a specification of “compo­how the
sition and of thequality liquors” were to determined.be
Under that statute, as ithere, analystwas assumed that the
of the department had the necessary toknowledge perform
the analysis. It is urgedfurther that the 13analyst under §

requiredis to do more merelythan make a test of the sub­
analyzed;stance he is required to a legalmake determina­

tion that the substance analyzed is a narcotic as defineddrug
in L. c. 94,G. 197. itThus, is he beargued, should§
subject to cross-examination as to his of theunderstanding
statutory requirements and the of the con­quantity drug

in analyzed.tained the substance here,But the asstatute
in the case, analyst’sSlavski makes the only primacertificate
facie evidence of the andquality substance. If the defendant

correctness,■doubtedthe of the in itrespectcertificates any
open■was him rebut hethem, but did not thispursueto. to

rightly-admittedcourse. the certificates. SuchjudgeThe
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thathere anddifferences are the statuteas there between
aas call forin not such toinvolved the Slavski case are

no doubt the correctnessdifferent We see reason toresult.
controlling.of the and itSlavski decision is

subject ofis thequestion remains,6. A of evidence which
de-of error. Thethe defendant’s assignmentfourteenth

onobjected him cross-exam-questionfendant to a toput
withinination, questionwe think that the wasbut in context

limits.1 aofthe cross-examinationpermissible “How far
lefttrialmay relevant to the on must bewitness be issue

court; questionsto discretion of the suchlargely the sound
rights of aopen partyare not to unlessrevision substantial

clearly prejudiced.”are to have Common-shown been
v. 252 Mass.Corcoran, 465,wealth 486.

32,453 32,4547. With to indictment Nos. andrespect
re-1968,on and Junecharging May 17, 1968, 5,the sales

the areare and verdictsspectively, judgmentsthe reversed
posses-aside. The on the indictmentjudgment chargingset

(No. affirmed.32,452)sion is
ordered.So

Ena vs. Chretien.J. Chretien Veronica

. 3,4,Essex. November December 1969.1969­

Kirk, Reardon,& JJ.Cutter,Wilkins, C.J., Spalding,Present:

Property.Wife,andHusband

savings ac-ownerFindings by judgea a the of aof Probate Court that
requestname hertemporarily transferred it into his wife’s atcount

understanding eventuallyshe would return it to him war-with the that
judge propertyby account thea the the wasranted conclusion that

of the husband.

1 brought de­thequestion put It was onin this context. outThe was
entrapment,examination, presumably thatthe issue ofonfendant’s direct
telephone topretended- made numerous callsfriend hadMartin aOfficer as

setting theprocure Inhim to marihuana. thisdefendant to inducethe
objectionquestion exception offollowing the andprosecutor asked overthe

get yousay tryingyou was to: . [Martin]the defendant: “And thatQ.
station, officer,go police policeyou a to aDid ever toto the law.violate

question was,say anything?” The answer to the “No.”'and


