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Ridge PartnershipPheasant Associates Limited & others1
BurlingtonTown of & others.2vs.

—9, 30, 1987.Suffolk. 1987.January April

&Hennessey, Wilkins, O’Connor, JJ.C.J., Nolan,Present:

Domain, taking. Housing. Zoning,Eminent andValidity of Low moderate
housing, grant Municipal Corporations,income Constructive of relief.

Selectmen, Words,Meeting. Rights,Town Coercion.Property, Civil
“Coercion.”

appeal entry summary judgment appli-On from of in favor of unsuccessful
comprehensive housingcants for a for construction of units underpermit

40B, 21, Act,§c. the ZoningG. L. so-called Anti-Snob in their action
selectmen,against a town and its board of which had to takepurported

a parcel by purpose parks,certain of land eminent domain “for the of
recreation, housing”and the construction of moderate income at the

subjectsame time the was the of the forparcel plaintiffs’ application
the it held that a landcomprehensive permit, municipal taking,was

face,on be undertaken inproper mayits invalid because bad faith and
that, case,on the requiredrecord in this which the inference that the
town, acting through its town concerned withmeeting, only blockingwas
the there were sufficient facts toplaintiffs’ development, undisputed
warrant partial summary judgment for the on the issue of theplaintiffs

1 Ullian,Arthur Kargman,D. Robert M. Hubert J. trustee ofRuping,
Tmst,RealtyGrandview Farm Maplewood Company,Construction Inc.

(BIDC).and Ullian(Maplewood), Corp. KargmanBIDC Construction and
alleged general Ridgeare to be inpartners Pheasant Associates Limited

organizationa limited dividend andPartnership, which constructs low mod­
housing byerate income and Federal programs. Ruping,subsidized State

trustee, subject alleged takingas and own the 14.5 acres to theMaplewood
and are alleged agreed rightsto have to sell the to BIDC whose haveparcel

assignedbeen to the limited partnership.
mayFor the of the be treatedpurposes appeal, plaintiffs properlythis

collectively the the which the town to takeparcel purportedas owners of
by eminent domain.

2 Burlington, individuallyThe members of the board of selectmen of and
zoningin their and the members of thecapacitiesofficial town’s board of

only capacities. Exceptin their official when distinctions are neces­appeals
defendants,sary among collectivelythe we shall refer to them as the town.
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and, thus, unlawful and void.takingthe waspurportedtown’s bad faith
[774-780]

forapplicants comprehensive permitunsuccessful for abyIn an action the
40B, 21,§under G. L. c. the so-calledhousingthe construction of units

Act, takingthat a town’s of theZoning alleging purportedAnti-Snob
subject appli­the of plaintiffs’land at the time the land wasplaintiffs’

taking be­constituted an unlawfulcomprehensive permitfor thecation
faith, for theundisputedwere insufficient factsdone in bad therecause

theon the whethersummary judgment questionjudge partialto order
an interfer­the constitutedwrongful taking plaintiffs’ propertyoftown’s

12,meaningwithin the of G. L. c.rights bytheir coercionence with
§§ 11H and 11I. [780-782]

the unsuccessfulbyand its board of selectmenagainstIn an action a town
40B, 21,§ inunder G. L. c.permita comprehensiveforapplicants

withinhad failed to render its decisionappealsthe board ofwhich town’s
1985,15, hearingpublicdate on which athe lastforty days of October

terminated, there weresaid to havecould bepermit applicationon the
summary judgment in favorpartialfacts to warrantundisputedsufficient

was construc-permitthedeclaring comprehensivethatplaintiffsof the
§to 21.tively granted pursuant [782-783]

Courtcommenced in the DepartmentCivil action Superior
21,on October 1985.

Jr.,Morse, J., motionsonheard Thomas R.The case was by
for summary judgment.

directa forJudicial Court granted requestThe Supreme
review.appellate

Counsel, &(Leonard TownA. Lane Kopelman,Elizabeth
her) for the defendants.Andre withBarbara Saint

him) for theD. with(Paul WilsonGardenerMichael S.
plaintiffs.

town, itsWilkins, acting throughThe defendantJ.
on Center Streetselectmen, a 14.5 acreto take parcelpurported
23, 1985, townavote ofto a unanimous Septemberpursuant

“for thetake the purposetown voted to propertyThemeeting.
incomerecreation, of moderateand the constructionof parks,

and ofthe review approvaltowhich will be subjecthousing
$1,130,000furtherThe vote appropriatedMeeting."Town
On Octoberthe land taking.to forfundsfrom available pay

which wasof takingan order21, 1985, the selectmen adopted
15.on Novemberof deedsin the registryrecorded appropriate
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the Center Streettaking,the town’sAt the time of purported
27,on Junefiledof anwas the subject application,parcel

for a1985, permitof the comprehensiveon behalf plaintiffs,
Act.Anti-Snob Zoningcalled theis sometimesunder what

774,1969, § 1.20-23, c.40B, inserted St.§§ byG. L. c.
commercial, andzoned for light municipal,The wasparcel

modified, theuses. Asresidence subsequentlysingle family
have 202would apartmentdevelopmentplaintiffs’ proposed

be available forwouldunits of which at least twenty percent
as defined the Massachu-byand moderate income housing,low

Financesetts Housing Agency.3
40B, ed.), a limited dividend(1984§L. c. 21Under G.

an for asubmit comprehensiveorganization may application
of low or moderate incomethe constructionauthorizingpermit

40A, 20,§c. in lieu of makingas defined in G. L.housing,
The details of thevarious boards.to municipalapplication

from itssuch an including anyofhandling application, appeal
denial, Hanover v.are out in Board Appealsspelled ofof

Comm., 339, (1973).345 Bur-363 Mass.Housing Appeals
income in such limitedhousinghad low or moderatelington

for treatment underamounts as to land in the townqualify
40B,40B, § §21. See G. L. c. 20.G. L. c.

theits first onhearingThe board of held publicappeals
23, next was held onon Its session1985.Julyapplication

from various town20. The board received reportsAugust
that it wanted informationboards and indicated supplemental

health, receivedand the board of which wasfrom the selectmen
15 session. Thethe close of the board’s October plaintiffsby

the of theto the board that hearing proceedinginsisted portion
The boardthe 20 session.at the close of Augustwas concluded

5the time of its Novemberfurther information byreceived some

3 February,the inproposed developmentThe announcement ofplaintiffs’
immediate, substantial,1985, town-wide An ar­opposition.had produced

1985, meeting authorizingtownMay,in the warrant for theplacedticle was
counsel, however,towntaking parcel.the of the Center Street On advice of

offered, but the did vote topropertyto take the was townno motion
property.funds for an of theappropriate appraisal
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then,and little information thereafter. ofmeeting very By
course, the hadtown authorized the and themeeting taking
selectmen had an order of the time of theadopted taking. By
board’s November the order of had been19 meeting taking
recorded. The board of denied the on De-appeals application

27,cember on the as one of the forreasonsrelying taking
denial of the application.

(1)The in of theissues this concern the lawfulnessappeal
in the that thetown’s of assertiontaking light takingplaintiffs’

faith, (2) townwas made in bad whether the defendant and
liable undermembers of the board of selectmen are G. L.

12, the(1984 ed.), (3)§c. 111 and whether comprehensive
because thewas board ofconstructively grantedpermit appeals

did act on These issues arisenot theseasonably application.
of thefrom the allowance a Court judgepartial by Superior

the immediatemotion for andsummary judgmentplaintiffs’
of a on certain counts of the complaint.entry judgment

extensive memorandum in whichThe motion filed anjudge
reflected,concluded, (1) thehe as the later thatjudgment

faith,bad (2)void because the town acted in thewastaking
12,L. c.town and the selectmen were liable for G.violating
and(the later),§ 111 amount of to be determinedany damages

(3) the had beenpermit constructively grantedcomprehensive
because the board of did not render its decision withinappeals

40B, We allowed the§the time under G. L. c. 21.4required
of itstown’s for direct reviewapplication appellate appeal.

the motion that the was unlawfulWe withagree judge taking
and void and that the was constructivelycomprehensive permit

however, his conclusion thatWe withdisagree, partialgranted.
made undershould be entered on the claimsummary judgment

12, 1II, of the board§L. c. that the town and the membersG.
theinterfered or to interfere with plain-of selectmen attempted

intimidation,threats, or coercion.tiffs’ rights by
to the validity1. We consider first the challengeplaintiffs’

was correctof the and conclude that the motion judgetaking

4 on'a violationThe deferred consideration of a claim basedjudgemotion
(1982), untilany damage§ determination ofof 42 U.S.C. and the1983
any judgment.after the of from thedisposition appeal
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thein that the oftakingdeclaring purported plaintiffs’ property
and void. In this conclusion we holdwas unlawful reaching

face, be invalidthat a land on itstaking, maymunicipal proper
that, record,undertaken in bad fáith and on thisbecause it was

because there is no as to material fact on the issuedispute any
faith,of bad the entered summary judgmentjudge properly

the on this issue. The absence of recordfor anyplaintiffs
for the town’s claim that it did not act in bad faithsupport

makes this case most unusual and not soon to belikely repli-
cated.

landPrevious to the motives behindchallenges municipal
that have valid have been unsuccessfultakings appeared facially

DiBiase,on their facts in this court. See v. 370Chelmsford
90, (1976) (where acted inMass. 95 town faith and forgood

a of land which was ofpublic purpose, taking subject pending
40B, §for under G. L. c.application comprehensive permit

21, valid); 432,is v.Poremba 354 Mass. 434Springfield,
(1968) not to have been(highway taking adequately alleged

faith,made in bad or for the benefit ofprivate private person
benefit);and not for the Inc. v.public Despatchers’ Cafe

Auth., 259,332 (1955) (alle­Somerville Hous. Mass. 263-264
insufficient to state to motives ofgations challenge taking

disclaimed);where malicious or motiveauthority dishonest is
Concord, 259, (whereSellos v. (1952)329 Mass. 262 town’s

faith not court assumesgood uses arechallenged, proposed
Forbes, 302,not v.Lynch (1894)161 Mass.pretenses); 309

(no raised;of faith orquestion good forexpediency necessity
is for to suchtaking taking authority). Although challenges

cases,failed in thesetakings sometimes on pleading principles
no each in one orlonger applied, opinion recognized way
another that there be cases in which the exercise of themay

of eminent domain bepower may successfully challenged.
the use of the to benefit someCertainly, solelypower private

or be actionwould taken in bad faith andperson persons
for a invalid. Seegrounds declaring taking Despatchers’ Cafe

Auth., 263;Inc. v. Somerville Hous. at v.supra Lynch
Forbes, at See also Moskow v.309. Bostonsupra Redevelop­

Auth., 553, J.,(1965) (Kirk,ment 349 Mass. 573-575 dis-
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denied, (1966).cert. 382 U.S. theseating), 983 Although
occasions in which a on behalf of the Unitedtaking States has

rare,been set aside are the Federal courts have therecognized
that a condemnation bepossibility may arbitrary, capricious,

States,inor bad faith. See Southern Pac. Land v.Co. United
161, (9th 1966), denied,367 F.2d 162 Cir. cert. 386 U.S.

Carmack,(1967),1030 United v.States 329 U.S. 230citing
(1946).

Bad faith in the use of the of eminent domain is notpower
limited to action taken to benefit interests. Itsolely private

eminentincludes the use of the of domain for asolelypower
reason that is not the statedalthoughproper, public purpose
or thefor are valid ones. Fortakingpurposes plainly example,
when a took land for a area for its andcounty training police
fire on which a to construct acity sewageemployees, planned

and, facts,treatment on the the thereason forplant county’s
action was to construction of the treatmentprevent sewage

the of eminent domain faith andwas used in badplant, power
Bremen,the was invalid. Carrolltaking v. 256 Ga.County

281, (1986).282 See Earth v. HeardInc.Management,
(1981)248 Ga. 442County, invalid when com-(taking county

missioner took land for in order to constructionpark prevent
of hazardous waste facility).disposal

It not thatis to action waseasy prove particular municipal
taken in bad faith. This is true where theparticularly significant

(here vote)event is an affirmative vote at least a two-thirds of
the at a town on a motion to take avoting meetingpersons

of land. to town actionparticular Challengesparcel meeting
unlawful,based on a claim that or erroneous reasonsimproper,

were advanced at town or inelsewhere of themeeting support
action have beenchallenged unsuccessful. See Simon v.

Needham, 560,311 (1942);Mass. 566 Southern New England
nAss’­ Adventists v. 21Seventh-Day Burlington,Conference of
701, (1986).Mass. Ct. 708 Cf. Moskow v. Boston Rede­App.

Auth., (statementsat 565-566velopment of candidatessupra
council);for Knowles v. Codex 12 Mass. Ct.city Corp., App.

493, court,(1981) (dicta,498 not this that act ofciting Legis­
[i.e.,lature General would not be set aside even if allCourt]
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notWe shouldbeen induced by bribery).votes hadfavorable
town,a and to its citizensmotives toattributeeasily improper

that wouldif were valid reasonstown theremeeting,atvoting
Chilmark,v.See Sturgesthe town’s action.have supported

Banas,246, cited;cases v.(1980), Morgan257 and380 Mass.
694, (1954).Mass.331 698

theattribute tothe case of a we corporationIn corporation
actions, words, actingof itsthe and knowledge employees

York, & H.See v. New N.H.their Galvinauthority.within
Morris,R.R., Mass.293, Pihl(1960);341 296 v. 319Mass.

Contractors, Inc.577, (1946);581 International Underwater
Co., 340,8 Mass. Ct.v. Tel. & Tel.England App.New

of(1979). the state of mind a345-346 In determining person
or we not what have saidtheyof considerpersons, onlygroup

their intentions frombut we also draw inferences concerning
not done. Althoughwhat have done and what havetheythey

isa bad faiththe of ofproof municipal corporation’sproblem
tothe of such withmore difficult than problem respectproof

a the are the same.business relevant principlescorporation,
in land beour cases that a bad faith wouldtakingRecognition

it would be tounlawful assumes thatinevitably possible prove
the bad faith of a town.

beare motives reasons that would unlawfulThere certain or
if the taking.5were the dominant reasons for town’sthey

40B, 21,§block G. L. c. lowtaking land toClearly, solely
or be To have takenhousingmoderate income would improper.

the of thethe site involved in this case to impactprevent
water, traffic,sewer,on the and otherproposed development

have action inof the town would not been goodproblems
not otherfaith. The town was residentialbarring development

foron these There was anothergrounds. larger development
under G. L. c. 40Bwhich a was soughtcomprehensive permit

time,at the not to thatabout same and the town did taketry
Problems with what is now called the “infrastructure”property.

5 precisionnot with in to decideWe need define dominant reason order
taking onlyA here that for the unlawfulshowingthis case. this occurred

plaintiffs’ development surelythe to the isreason that town wanted block
enough.



778 Mass.399 771

Ridge Burlington.Pheasant Associates Limited v.Partnership

of the town have warranted the denialmight of the comprehen-
sive as andreasonable withpermit (G.consistent local needs L.

40B, §§21,c. 23), but (anthe andtaking indirect unfairly
selective attack on the could not beproblem) on thosejustified
grounds.

circumstances,The valid theonly injustification, for the
would be thetaking that town thattruly intended the land

should be used for the for which it taken.purposes was The
record is clear that in recent the town had studiedyears its
needs for and recreation and thatparks neither the Center Street
site nor theany in of siteparcel general that had beenvicinity
considered for for oracquisition recreational uses. Therepark
is no indication in the record that before the plaintiffs’ proposal
was announced town board was toany seeking provide low
and moderate income on or near thehousing site.

The matter of the site forwardtaking camesubject only
when the became known.plaintiffs’ proposal notAlthough

the absence of incontrolling, town interest the siteany prior
or its neighborhood is instructive on the matter of faith.good

DiBiase, 90,See v. (1976) (interest370 Mass. 93Chelmsford
in of takensite eminent domain had been ex-acquisition by

for to ofyears underpressed prior possibility project proposed
40B).G. L. c.

The manner in the dealtwhich town with the attempted
of the notsubject was in accord with itsacquisition parcel

usual The suchtown as the author-agencies, housingpractices.
commission,recreation conservation andity, commission plan-

board, forthat were town activities inning theresponsible
consulted,which takenareas for the land was to be were not

been,as would have either as the meritsto orthey normally
of the use or the cost offeasibility such use. Theproposed any

for which site be taken notthe was to were knownpurposes
committee,to the town’s finance in called theBurlington ways

committee, orand means to the town’s commit-budgetcapital
tee, to the 23 Thosetown meeting. purposesprior September
for which the was to be weretaking proposed developed by

minutesthe and within before theselectmen town counsel
commencement of the town meeting.
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town, actingthat thethe inferenceThe record requires
with blockingconcerned onlyits wastownthrough meeting,
as to ma-We see no dispute anythe development.plaintiffs’
on thisan of judgment point.6terial fact awardbarring summary

to bewasfor which the site purportedlyThe purposespublic
town intended infor which the goodtaken were not purposes

as awere selectedTheyfaith to take and use the property.
that, lawfulin the erroneous belief as generally publicdevice

make the takingwould proper.7purposes, they
the of selectmenthe chairman of boardThe bypresentation

23 warrant articleunder the showsof the motion September
asked tothat the town wasmeeting beingbeyond question

motion, ofthe the of theconsider not on merits acquisition
motion, but to bar thethe site for uses stated in the plaintiffs’

the theThe town is not bound statements ofbydevelopment.8

6 motion strikeargues judgeThe town that the should have allowed its to
summaryofparts plaintiffs’ supportsubstantial of the affidavit material in

to acorrectly disputeThe noted that there was no asjudgment. judge
Some affidavit material was admissiblematerial fact on the bad faith issue.

town, selectmen,given the its andto what information had been toshow
hearsaynotconcerningmembers various matters and wasmeetingits town

purpose.for that
7 fact, housing by clearly properis not a purposeIn moderate income itself

(Massachusetts Mortgage Agency Newtakingfor the land Home Fin. v.of
Bank, 669, and,[1978]), anyinNat’l 376 Mass. 694England Merchants

event, angenerallynot be used forpark purposes mayland taken for
thus, takingif thelegislativeinconsistent without andpurpose approval,

valid, on the site wouldright housingwere the to build moderate income
Worcester,45, ed.);(1984§G. 7 v.best be in See L. c. Fosterat doubt.

(1895).Mass. 419164
8 recentlythe letter he had receivedThe chairman of board referred to a

Secretary the Executive Office Communities and Developmentfrom the of of
taking “effectively removingof as thedisapproval propertytheexpressing

this and thehousing, nullifying developers’consideration for rentalfrom
for G. L. c. 40B. The chairmancomprehensive permit”a underapplication

suggestion mightthat the cease to beidentified as a threat the letter’s town
it needs.discretionary housingfunds if did not address itseligible for State

added, “So, of here is thatimportant piecechairman the informationThe
land, factacknowledged if we take this that we would inthe state has that

A lotapartments.of a for thenullify application comprehensive permitthe
not, saysor and the state that it does.wanted to know if it wouldpeopleof

however, takingthe land for publicthat town is theassuming,That’s
selectmen,we, youasboard felt that to actappropriatelySo the ofpurpose.
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chairman selectmen,of the board of nor are those statements
admissions that be usedmay theagainst town.9 The town is
bound, however, when, after thehearing chairman’s uncon-
tested remarks and without considerationany townby any

or the townagency itself of themeeting merits or the relative
merits of the of the site foracquisition stated,the purposes
the town voted to take themeeting property.

conclude, earlier,We as noted that the of theportion judg-
ment thedeclaring unlawful andpurported taking void should
be affirmed.

2. The town and the board of selectmen also thatchallenge
of the thatportion judgment states that “the defendant Town

and defendant Board of Selectmen their actions violatedby
12,G. L. §c. 111.”10Section 111 § 11H and inincorporates

sodoing other thatprovides, among things, whoseany person
exercise or ofenjoyment secured therights Constitution orby
laws of the with,Commonwealth has been interfered or attemp-

with,ted threats,to be interfered intimidation,by or coercion
maintain anmay action theagainst There nowrongdoer. is

May,directed us to in that bringwe should forth an article that would
legitimately take the land for a public Parks andpurpose. recreation is a
legitimate public purpose to take land.” He then continued: “[Bjasically the

here,gottenstate has wind doingof what we’re and if any of us want to
try reason,and con the state takingthat we’re it for a different reallywe’re
kidding have,ourselves. So the state tryingknows what we’re to do. We

essence,in legitimatefound a reason to take the land and have set that forth
in the article that has now moved on the floor.” He added following:the
“Therefore, if the bodywish of this is to follow through with what it started

May,back in then in youfact have an article youbefore for the amount of
money that’s legally bybeen set forth appraiser and an article that the Board
of Selectmen legaland Town Counsel feels is and defendable and has
precedence havingin terms of been done before and succeeded and been
taken before.”

9A is notmunicipality bybound statements of elected officials made in
(Moskow Auth.,election campaigns Redevelopmentv. Boston Mass.349

553, [1965])565-566 or not made as of thepart official action of a municipal
(id. 564).board at

10The judge made no decision concerning liabilitythe of the board of
12,appeals §on the count based on G. L. c. 11I. The judge does not

explicitly §state whether the selectmen violated 11I in their official or
individual capacities or both.
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tohad the rightthat the taken collectively,doubt plaintiffs,
Center Streetto thea with respectseek comprehensive permit

but invalid takingdoubt that theThere is also no purportedsite.
at doubtcastingwith leastrights, byinterfered the plaintiffs’

them to incur theof the land and causingon their ownership
of this litigation.expenses

ofthat the wrongful taking propertyThe concludedjudge
He basedact; done in this case.”“a coercive aswas especially

the townthe board of selectmen and solely§the 11I ofliability
thecoercion within meaningon the that the wastakingground

12, and do not§§of G. L. c. 11H 11I. We agree.
of the wastheAlthough taking plaintiffs’ propertypurported

faith,in the did not itselfbecause done bad takingunlawful
the rightsinterfere or to interfere with byattempt plaintiffs’

direct,The actcoercion. was antaking preemptiveattempted
not do or not to doand did seek to coerce toany plaintiff

even unlawful lacksLegislation, anyanything. legislation,
of to eliminate thecoercion when that seekslegislationquality

of a and does to force that unwill-not seekrights person person
to do or not to do otherwise lawful.11somethingingly

The that at least two selectmen madefurtherargueplaintiffs
action neces­statements to the effect that would take anythey

the theto that all selectmen acquiescedsary stop development,
andin those statements and efforts to block the development,

and within thethat these statements were threats intimidation
into These§of words 11I. wordsthosemeaning incorporated

(seeor evictiondo not threaten a with arrest physicalperson
819, 823 [1985]),Batchelder v. Allied Stores Mass.393Corp.,

are harmthreateningnor wordsthey physicalunquestionably
Mazza, 176,(see [1985]). We thinkBell v. 394 Mass. 179-180

Orchestra, Inc.,Symphonyv. anteRedgrave11In the dissent in Boston
93, 104 (1987) (O’Connor, J., J.),by twodissenting, joined Lynch, Justices

court involved or domination ofof this concluded that coercion “restraint
by“to accomplished physicalanother’s will” and refer to restraintappeared
ToCertainly in this case. disposeforce.” there is no such coercion shown

coercion,taking being§of the 11I issue it relates to a and without furtheras
coercion, only takingthat an invalid land doesdefining we need conclude

rightsthe in the landnot interfere or to interfere with landowner’sattempt
by coercion.
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the selectmen,whether them,the orquestion ofany engaged
in conduct § 111cannotprohibited be resolved on aby motion
for becausesummary judgment there is a as to materialdispute
facts shown on the Ifsummary record. the trier ofjudgment
fact concludes that the selectmen’s words could bereasonably
understood to an intention to useonly express lawful means
to block the threat,those words woulddevelopment, not be a
intimidation, or §coercion actionable under 11I. See Bell v.
Mazza, at 183.supra

reach,We decline to on review of the partial summary judg­
ment, certain issues not decided below which not havemay
to be decided at time in the course of theany Welitigation.
have not decided that we will follow decisions of the Supreme
Court of the United States similar but not identicalconstruing

in 42 (1982),§U.S.C.language 1983 and other civil rights
laws, conclusionsparticularly in releasedexpressed opinions

12,after 11I,§§G. L. c. 11H and were enacted. We decline
now to decide §whether under 11I we will a rule ofadopt

faithqualified good for officials.12Seeimmunity public Harlow
v. 800,457Fitzgerald, (1982).U.S. 818 The town does not

that it is entitled to theargue same as to acts of itsimmunity
and itagents, well be in notmay that claim. Seeright making

622,Owen v. 445 U.S.Independence, (1980).13650
3. The ruled thatjudge thecorrectly comprehensive permit

was 40B,constructively granted §to G. L. c.pursuant 21.
He so concluded because the board of failed to renderappeals

15,its decision within 1985,of October theforty days last
date on which a on the‘“public hearing’ permit application
can be said to have terminated.”

12Although we conclude a takingas matter of law that the was not made
faith,goodin there is contested record evidence whether the selectmen

thought that what they were proposing Theywas unlawful. consulted town
counsel and may have acted in an objectively way concludingreasonable in

theythat were pursuing legalan available method of thestopping develop­
ment.

13 briefs,There is no discussion in the and none we have infound the
record, as to the applicability, any, (1984 ed.),if of G. L. c. 258 the

Act,Massachusetts Tort againstClaims to an action a municipality or
12,municipal §officials under G. L. c. 11I.
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within thirtyhold a hearingA board of must publicappeals
aof an for permitthe comprehensiveofdays receipt application

after terminationa within forty daysand must render decision
deemed toor will beof the else thehearing applicationpublic

40A,40B, L. c.§ 21. Unlike G.have allowed. G.L. c.been
to ofed.),15 concerned with boards(1984 appeals§ appeals

matters, does stateon the relevant statute not explicitlyzoning
mustwhich the board ofa time from its withinfiling appeals

Here theaact on an for comprehensiveapplication permit.
23,1985, and held continuedboard held its first onhearing July

20, 26, 15, NovemberOctobersessions on August September
5, 19, 27,December within fortyand November On1985.

19, the toof November board voted thedays deny application.
here onof the town advancesThe substanceonly argument

21,40B,L. c. does not§this issue is the assertion that G.
that there has been a constructiveauthorize a determination

the isa when board’s decisiongrant of comprehensive permit
made lastof the date of the scheduledforty days hearing.within

atThe the date of the last sessionruns fromforty-day period
which interested information and argument.persons presented

Milton, 14Milton Commons Assocs. v. Board Appealsof of
111, (1982).115 The date be even earlierMass. Ct. mayApp.

if a of has not conducted the hearingboard appeals public
in­sessions at reasonableexpeditiously, scheduling adjourned

tervals in the circumstances.
on WeThere was no November 19.hearingmeaningful

need decide at date the should benot what earlier hearing
atreated as concluded. The that there istown’s suggestion

thefact whether the board was reasonable indisputed holding
until notNovember 19 is referencesbyhearing open supported

to the record material. view of the record indicates thatOur
there of on of theis no material fact thedispute question

thereasonableness of delay.
4. the in so far as it declaresWe affirm judgment (paragraph

toA) the to have been made in bad faith andtakingpurported
C)be declares thatvoid and the(paragraph comprehensive

theWe vacate the ofconstructivelywas granted.permit portion
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B)judgment that entered for the(paragraph judgment plaintiffs
12, 111,on their §G. L. c. claim the town andagainst board

of selectmen.

So ordered.


