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1991). summary judgmentAffirmance of a
necessarily that ameanappeal does noton

Baer, 418Larson v.claim is frivolous.
(N.D.1988). Bank concededThe282N.W.2d

ingiven theinformation wasthat erroneous
From that circum­application.insurance

question, not aa reasonablestance arose
one, infor­the erroneouswhetherfrivolous

and in­marketable titlemation affected
ar­risk of loss. WMAC’screased WMAC’s

lacking in factnot sogument that it did was
in wasjudgmenta its favoror law that

by person.beyond expectation a reasonable
attorney fees will beA court’s award oftrial

appeal only for an abuse ofdisturbed on
Zerr, 477 230v. N.W.2ddiscretion. Peterson

(N.D.1991). that the trial courtWe conclude
attorneyawardinginabused its discretion

Bank, partthat ofand we reversefees to the
judgment.the

judgmentpart of the hold-affirm thatWe
itsing not entitled to rescindWMAC was

insurance, we reverse thatcontract of and
awarding attorneyjudgment feespart of the

to the Bank.

NEUMANN,and JJ.SANDSTROM
concur.

MESCHKE, JJ., concur inandLEVINE
the result.
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Nilles, punishment physicalor mentalP. Harrie of Hansen & ral orWilliam
Davies, Ltd., upon any person byFargo, ap- abuse inflicted or atfor defendants and

insured, anthe direction of an insured’spellees.
any personemployee or other involved

WALLE, Justice. dayVANDE Chief any capacityin in the care enter-
prise. ...”Compa-InsuranceNorthwest G.F. Mutual

(Northwest)ny appealed summaryfrom a 1988,During Raythe month of October
judgment in favor of defendants Ronald and Norgard allegedly engaged in sexual contact
Kimberly (pseudonyms)Anderson and Jean L.A.A., four-year-oldwith the Anderson’s
Norgard, requiring Northwest to defend and daughter, while the child was under Jean’s
indemnify Norgard underlyingJean in an day Raysupervision at the care. was later
tort action. reverse.We gross imposition,convicted of sexual in viola-

Norgard operated dayJean a home care 12.1-20-08,tion of section NDCC.
Norgardbusiness at the inresidence Cassel-

Andersons, individuallyThe and on behalfton, North Dakota. Jean and her husband
daughter, broughtof their a civil action forRay purchased homeowners insurance from

Raydamages against and Jean Nor-bothRayNorthwest. is the named insured on the
gard. According complaint,to the the childpolicy, residingand all relatives in the Nor-

parents permanentand her have sufferedgard policyhousehold are also insureds. The
inju-psychologicaland severe emotional andprovides, pertinent part:in

ry, requiring on-going counseling and treat-'Liability“COVERAGE E—Personal
allegement. The Andersons a number of

broughtIf a claim is made or a suit is
grounds against Ray, includingfor relief sex-

against damagesan insured for because of
battery negligentual assault and and and

bodily injury property damageor caused intentional infliction of emotional distress.
by coveragean occurrence to which this Significantly, allegethe Andersons further
applies, we will:

dutythat Jean breached a to use reasonable
pay up liability1. to our limit of for the supervisionand indue care the and care of

damages legallyfor which the insured is negligentlythe child and that Jean tofailed
liable, and prevent Ray’s sexual contact with the child.

provide expense by2. a defense at our
subsequentlyNorthwest instituted this de-choice,counsel of our even if the suit is

court,claratory judgment action in districtgroundless, false or fraudulent....”
naming Norgardsthe and the Andersons de-Norgards purchasedThe also insurance

seekingfendants and a determination of itscare,coverage dayfor Jean’s at an additional
obligations Norgardsto the under the Nor-premium. DayUnder the Home Care Cov-
gards’ policy.homeowners Northwest as-Endorsement,erage providesNorthwest cov-

duty indemnifyserts that it owes no to orerage “bodily injury propertyfor and dam-
Ray Norgard,defend either or Jean becauseage arising dayout of home care services

injuriesthe arose out of sexual molestationregularly provided by an insured and for
by Ray, specificallya risk excluded frommonetarywhich an insured receives or other
coverage.compensation.” Coverage under the Home

Day Coverage limited,Care Endorsement is RayThe Andersons1 concede that Nor-
(sexualhowever, by followingthe exclusion gard disqualified coverageis from due to the

exclusion):molestation allegations, arguesexual molestation but that
bodily injury property damage“[T]he and the sexual molestation exclusion does not

coverage provided under this endorsement Norgard’s coverage.affect Jean The
apply:does not that,emphasizeAndersons under the en-

bodily injurya. to property damage Severabilityor provi-dorsement’s of Insurance
molestation,arising clause),corpo- (severabilityout of sexual sion each insured must

Norgards separately Norgards appeared1. The and Andersons filed the neither nor filed a brief
However,complaint. regarding appeal.answers to Northwest's with this court this



181

FamilyAmerican Mut.Hart Const. Co. v.having separate insuranceregarded asbe
(N.D.1994);Ins., 384, Ell­provides: 388severability clause 514coverage. The N.W.2d

814,Knudson, 817ingson 498 N.W.2dv.“Severability This insuranceof Insurance.
(N.D.1993).exceptseparately to each insuredapplies

Liability.Limit ofrespect to thewith policy isinterpretation of an insuranceThe
Therefore, will not increasethis condition law, fully appeal.reviewable onquestiona of

LiabilityAggregate Limit ofthe Annual Const., supra; Farm Fire andHart State
of insureds.”regardless of the number (N.D.­Sigman, 508 N.W.2d 323Cas. Co. v.

1993); Kinsey,that, v. 499to the sever- Continental Cas. Co.assert dueThe Andersons
(N.D.1993). in­clause, goalin the whenability the term “an insured” 574 OurN.W.2d

only policies,refers to as when con­terpretingmolestation exclusion insurancesexual
contracts, givein- toseeking coverage—in struingthis is to effectpersonthe other

stance, Thus, say, parties as itthey when deter- intention of theJean. the mutual
Ray contracting.in-mining coverage, is not “an time of NDCCJean’s existed at the

Co.,9-07-03; supra.cover-policy §the does not exclude Cas.sured” and Continental
Furthermore,Ray’s the intentage Generally, attemptfor acts. we to ascertainfor Jean

against language theargue, parties throughthe claims Jean the ofthe Andersons of the
9-07-04;§of’alleged to have “arisen out Jean’s NDCC Conti­were contract itself.

molestation; thus, Co., practi­negligence, supra.not sexual the To the extentnental Cas.
injuries “arising cable, every of thegive provisionfor out of sexual effect toexclusion we

9-07-06;coverage. §does not affect Jean’s Continentalmolestation” contract. NDCC
Co., Unambiguous language willsupra.Cos.summary judgment,cross-motions forOn

meaning; §given clear NDCC 9-07-­be itsthat severabili-the district court decided the
02; LaRoque, 486 N.W.2d 235Farm v.Stateexclusion,ty clause and sexual molestation
(N.D.1992); rewrite a contract towe will notambiguous andtogether,when read were

policyifliability an insurer theimpose onreasonably interpret-policythe could bethat
coverage.unambiguously precludes Conti­only coverage of the mo-affectingas theed

Services,Co., supra; Aid Ins.nental Cas.Construing ambiguity providetolester. the
(N.D.1980).411Geiger, 294 N.W.2dInc. v.summarycoverage, grantedthe courtJean

North-judgment in favor of the Andersons. policies asregard insuranceWe
appealed.west Co.,contracts, su­Cas.adhesion Continental

summary judgment is therefore,review of a applyingOur rules toin thepra, and
by following principles:guided equitiesthe theambiguities, we balanceresolve

i.e.,insurer, providing56, N.D.R.Civ.P., in favor ofagainst theRule a sum-“Under
Furthermore,Id.only coverageif to the insured.mary judgment granted itshould be

con­interpreting a writtenif the rules forare no issues of materi-appears that there
uncertainty, the lan­tract do not removeany conflicting inferences whichal fact or

is to construed mostparty guage of the contract bemay from those facts. Thebe drawn
party drafted thestrongly against the whosummary judgment has the bur-seeking
9-07-19;§ Walle Mut.contract. NDCCclearly that there is noden to demonstrate

(N.D.­Sweeney, N.W.2d 176In Ins. v. 419genuine of material fact. consid- Co.issue
1988). a con­of whethersummary judgment, The determinationering for thea motion

question of law.ambiguous is apleadings, deposi- tract ismaycourt examine the
Sigman,admissions, affidavits, Co. v.tions, interrogato- Farm Fire and Cas.State

ambiguous if itlanguage isries, supra. Contractto be drawn from theand inferences
havingreasonably as atsummary can construedwhether beevidence to determine

meanings. Id. con­Wecourt must least two alternativejudgment appropriate.is The
not trained in the lawpersonalightin most favorable sider whetherview evidence athe

clearly un­motion, canor in the insurance businessopposing and thatpartyto the the
language. Cas.the Continentalgiven of all favor- derstandparty will be the benefit

Services, Geiger,Co., Inc. v.reasonably supra; Aid Ins.which can beable inferences
supra.from the evidence.”drawn
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parties agree severabilitythatBoth the severabil­ of insurance ...“[T]he clause
ity separate independent requiresclause creates and that each insured be treated as

having Thus,separate policy.insurance contracts for each insured. The a insurance
parties’ disagreement interplayconcerns the the term ‘insured’ as used in the motor

severability only personvehicle exclusion refers tobetween the clause and the sexu­ the
claiming coverage policy.al under the Sincemolestation exclusion. We observe that

jurisdictions undisputed [parent]it is thatattemptedthe that have neitherto rec­
operatedseverability exclusionary owned or the motor thatoncile clauses and vehicle

intestate,uniformly. [exclusionarystruck the theclauses have not done so See
Risjordgenerally, precludeclause]E. does not [the Marnells]Norman & June M.

”Austin, Revisited, obtaining coverage_”fromIs ‘TheInsured’ 496 N.E.2d‘Who 28
(1961); also, at 160-61.Ins.Couns.J. 100 see Allan E.

Annotation, Construction,Korpela, Validity, also, Adams,See Premier Ins. Co. v. 632
Applicationand Provision in Automobile Dist.1994)of (Fla.App.So.2d 1054 [following5th

Liability Policy Excluding CoverageFrom ]; Dodge CityWorcester Catholic Diocese of
Insured,Injury Employeeor Death 48 (1992)of Raymer, 689,of v. 251 Kan. 840 P.2d 456

A.L.R.3d 13. insured”,[determining that coupled“an with
severability clause, onlya means the individ-divergentIllustrative of the views are

seeking coverage policy];ual under theMarnell,Worcester Mut. Ins. Co. v. 398
Est.,American Nat. Fire Ins. v. Foumelle240, (1986)Mass. 496 N.E.2d 158 and Chacon

292, (Minn.1991)472 294 [“severabili-N.W.2dCo.,Familyv. American Mut. Ins. 788 P.2d
ty policydemands that exclusions be con-(Colo.1990). Worcester,748 In the Massa-

only particularstrued with toreference theSupremechusetts Court determined that a
seeking coverage.”];insured Northwesternpolicy obligatedhomeowners the insurance

Nemetz, 245,Nat. Ins. Co. v. 135 Wis.2d 400company indemnifyto defend and in-the
(App.1986) insured”, coupledN.W.2d 33 [“an(the Mamells)sureds when the Marnells

clause,severabilitywith ambiguous;is inten-negligentlywere supervisingsued for their
tional acts applyexclusion held not to toson,minor who killed an individual while
“innocent” insured].driving while intoxicated. The homeowners

Conversely, in Chacon v. American Fami-policy specifically coverage inju-excluded for
Co.,ly supra, parentsMut. Ins. of a ten-arisingries ownershipout of the or use of a

year-old boy sought coverage under theirmotor operated by anyvehicle owned or
policy boyhomeowners after the in-wasinsured. The minor son was an un-insured

in causingvolved acts of vandalism extensivepolicy’sder the omnibus compa-clause. The
damage property.to school qual-The minorny that,argued because the Marnells’ son
ified as an policy,insured under the whichinsured,anwas the motor vehicle exclusion

severabilitycontained a clause. The insurerapplicablewas companyand the had incurred
argued parentsthat the nonetheless wereobligations regardno in to the fatal traffic

coverageexcluded from policy’sunder theaccident.
exclusion,intentional acts providedwhich

The disagreed,court concluding that the personal liabilitythat coverage would “not
severability clause was determinative: apply bodily injuryto property damageor

... which expected byis or anyintendedagree“We severabilitythat without the
insured.”provision readinga literal of the motor

by precludesvehicle exclusion itself the Supreme that,The Colorado Court held
coverageMamells from policyunder the policy, boy’sunder the the intentional acts

Marnell, insured,because Michael an parents’ coverage.barred the The court
operatedowned and the motor vehicle in- reasoningfound “the majorityof the of

volved in the fatal accident. persuasiveBut the sev- courts more than that of Worces-
erability ter,of insurance clause [supra,]makes cover- because it givesconsiders and
age available to Richard and Ellen Marnell effect policy provisions recog-to all the and
nonetheless.... nizes that an policyinsurance is a contract
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anyonecoverage providedis where connect-parties should be enforcedthe whichbetween
dayoperationthe intentions the of the care com-in a manner consistent with ed "with

at Theexpressed therein.” 788 P.2d 752. mits an act of sexual molestation on one of
that the mutualcourt determinedChacon policy clearly specifi-children. The andthe

byparties expressed theintention of the was cally parties’ placereflects the intention to
language ex-unambiguousand of theclear scope coverage.ofthese risks outside the

clusion; acts of one insuredthe intentional
that aSection 9-07-12 directs contractinsureds, despitecoveragebar for allwould

bymay explainedbe reference to the circum-severabilitythe clause.
under which it was made and thestancesvaryingconsidered the views re-We have

it The circum-matter to which relates.interplay severabilitygarding the of clauses
policystances under which the was made isclauses,exclusionary and we find themand

legal involvingclear. The increase in actionsWorcester,Relying manyinstructive. on
bysexual abuse of children adults who areseverability to cre-courts have found clauses

children, i.e.,strangers parents,not to thepoli-ambiguitiesate and have construed the
caretakers,or is dramatic. Therelativesagainst companies;cies insurance we believe

clearly specifically placespolicy and theseinsistingbyrolls the dice that theNorthwest
scope coverage.the ofrisks outsideby attempt-policy is clear on its face and not

ing policy carefullyin morethe itself to clauses,As between the two the sexual
severabilityreconcile the clause and the ex- particularly tai-molestation exclusion is a
recognize ambiguityifclusions.2 We that an any coverageprovision that excludeslored
by application of the rules ofis not resolved individuals,specific specificactions offor

interpretation,contract we must construe the severability is a morewhereas the clause
ambiguous provision in favor of the insured. general provision concerned with who is cov-

However, ambiguitythe here is resolved interpretationThe rules of contractered.
by interpreting con-applying the rules for interpretingfor stat-are akin to the rules
tracts, Chapterin 9-07.contained NDCC utes, Chapter 1-02compare NDCC with

languageuniqueDeterminative is the of this 9-07;Chapter that aNDCC we conclude
exclusion; pertainthe exclusion does not dealing spe-provision such as the exclusion

insured,only to the acts of an but also to the cifically of childrenwith sexual molestation
employee anyacts of “an insured’s or other general severabilityprevails over the more

any capacity dayin inperson involved the Moreover, purpose of sever-“[t]heclause.
enterprise....”3care protection, toability spreadclauses is to the

coverage, among all of the ... in-9-07-04, limits ofUnder sections 9-07-08 and
purpose negatenot to bar-NDCC, sureds. The isattempt giveto to thewe effect

plainly word-gained-for exclusions which areparties expressedmutual intention the asof
Ins., Lexington FlyingEtc. v.by language ed.” Nationalthe of the contract. The sexual

Club, 490, (Ky.App.1980).492molestation clause is clear on its face: no 603 S.W.2d

ambiguity.argues any uncertainty free fromthat is re- renders either exclusion2. Northwest
articles, i.e., Brooks,by themoved the choice of whether Mut. Ins. Co. v. 693 S.W.2dSee Shelter

insured",clause refers to "an insured” or “the insured”. (Mo.1985) coupled["the when810
exclusion,In addition to the sexual molestation clause, ambiguous];severability is Catholicwith

policythe contains an intentional acts exclusion Dodge City Raymer, Kan.App.2dv. 16Diocese ofcoverage damage injury arisingwhich bars for or 488, (1992) insured”, cou­[“an825 P.2d 1144
insured”. Theout of the intentional acts of "the clause,severability ambiguous],pled is dwith aff'company hypothesizes that "the in­insurance 689, (1992).840 P.2d 456 We decline251 Kan.seekingonlysured” refers to the individual cov­ molesta­to base our construction of the sexual(ascontrast,erage. By argues,it “an insured” on the distinction between the arti­tion clauseexclusion)appears in the sexual molestation un­

cles.onlyambiguously refers not to the individual
seeking coverage anybut also to other insureds

3, Ray'sAlthough primarily focuses onNorthwestThus, asserts,policy. Ray’s asunder the it status
2,insured”, supra,see note itsstatus as "ancoverage thean insured bars Jean’s under sexual

complaint argument are broader inlayper­ and itsexclusion. We doubt that amolestation
scope.agree that the choice of articles aloneson would
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Similarly, provides Ray’s9-07-17 that acts of sexual But forsection molestation.
molestation, however,“[r]epugnancy liabilityin a contract must be recon- ofacts no

ciled, by interpretationanpossible,if such as tocould result Jean. Under the clear and
give repugnant ordinary language, injurieswill some effect to the clause use of the the

general pur-subordinate to the intent and Hougout of’“arose sexual molestation. Cf.
poses Co.,of the whole contract.” To construe v. State Farm Fire and Cas. 509 N.W.2d

provide coverageseverabilitythe clause to in (Minn.App.1993) “liability[exclusion590 for
repugnantthese circumstances is to the resulting any allegedfrom actual or conduct

plainly-worded severabilityexclusion. The applicable negli-of a sexual nature” held to
toclause is subordinate the sexual molesta- gent employment negligent supervisionand

tion exclusion. actions]. We decline the Andersons’ invita-
synthesize ambiguitytion to an where noneapplicationthat the of theseWe conclude

exists.“clearly parties, par-thatrules indicate the
insured,ticularly contemplatedthe no cover- We reverse.

age,” Sweeney, supraMut. Ins. Co. v.Walle
[VandeWalle, J., concurring specially],at 181 NEUMANN,SANDSTROM, LEVINE

himself,where the named insured rather MESCHKE, JJ.,and concur.' care,stranger daythan a to the ancommits
mayact of sexual molestation. The contract

adhesion,be a contract of Continental Cas.
Co., supra, coveragebut we will not find

perverse clearlywhere to do so would be to a
Ray strangerstated exclusion. is not a to

care;day day operatedthe the care was in
Ray presentthe house in which andlived was

day contract,day. Ray’sto Under the acts OIL, INC.,HERMAN Plaintiff
coverage any-of sexual molestation bar for Appellant,and

one, including Jean.
v.The Andersons assert that the exclusion is

Harvey ShirleyPETERMAN andinapplicablenonetheless to Jean because the
Peterman, Defendants andinjuries giving rise to the lawsuit “arose out

Appellees.alleged negligence,of’ Jean’s not sexual mo-
words,lestation. In other the Andersons Civ. No. 930275.

pleadedassert that the ofcause action should
Supreme Court of North Dakota.coveragedetermine under the exclusion.

We believe the sexual molestation exclu- 15,June 1994.
unambiguously op-sion at issue dictates the

posite conclusion. The focus of this exclusion
injury, pleadedis the not the cause of action.
Appleman,7A Insurance Law and Prac-Cf.

tice, (Berdal§ 4500 Supp.1993)ed. the[“On
ground coveragethat turns on the cause of
injury, legal theoryrather than on the as-

against insured,serted the a number of
courts negligenthave held that entrustment

precluded by policy’sclaims are the automo-
therein;bile exclusion.”] and eases cited

Nelsen, 213,Gp. Or.App.Farmers Ins. v. 78
(1986);715 P.2d 492 contra Catholic Diocese

Dodge City Raymer, supra.v. Jean’sof
alleged adequately supervisefailure to the

allegedlychild facilitated or resulted in the


