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MOORE,JJ.,Before McNEILLY and and
BALICK, Judge (Sitting by designation

Const., IV, 12.).pursuant to Del. Art. §

MOORE, Justice:

corporateIn battle forthis control of
(Revlon),Revlon, Inc. the of Chan-Court

cery designedcertainenjoined transactions
Pride,Pantryto the effortsthwart of Inc.

Pride)(Pantry acquireto TheRevlon.1 de-
Revlon, directors,are offendants its board

theand Forstmann Little & Co. and latter’s
partnership (collectively,limitedaffiliated

Forstmann). injunctionThe barred con-
optionof an grantedsummation Forstmann

(thepurchaseto certain assets lock-Revlon
promiseup option), bya to dealRevlon

exclusively with Forstmann in the face of a
(the no-shop provision), and thetakeover

payment of a million fee to$25 cancellation
Sparks, (argued),A. III if the was aborted.Gilchrist Law- Forstmann transaction

Hamermesh, Chanceryrence A. and Nach- of that theKenneth The Court found Rev-
bar, Morris, Nichols, Tunnell, dutytheirof Arsht & lon directors had breached of

Wachtell,Wilmington, entering foregoingbyand Herbert M. care into the transac-

identical,plaintiff, litigation virtually1. The &nominal MacAndrews Forbes in this areinterests
Inc.,Holdings, controlling Pantryis the Pride asstockholder of and hereafter will refer towe

Pantry practical purposes plaintiff.Pride. For all their the
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endingeffectivelytions I.and an active auc-
company.tion for the The trial court ruled complex ofThe somewhat maneuvers the

arrangements illegal perthat such are not a ratherparties necessitate detailed exami­
law,se under Delaware but that usetheir preludeof the facts. The tonation this

imper-under the circumstances here was 1985,begancontroversy in June when Ronaldagree.missible. We &See MacAndrews Perelman, of theO­ . chairman board andRevlon, Inc., Del.Holdings,Forbes Inc. v.
Pride,Pantryofchief executive officer metCh., (1985). Thus, grant­501 A.2d 1239 we

Revlon,counterparthis at Michelwith C.expedited interlocutory toappealed this
friendlyBergerac, acquisitionto discuss avaliditytime ofconsider for the first the

by Pantry sug­of Revlon Pride. Perelmanin ansuch defensive measures the face of
gested price perin rangea the of $40-50bidding corporatefor cont­active contest
share, meeting Berge­but the ended withAdditionally, for the firstrol.2 we address

figuresdismissingrac asthose considera­maycorporationthe to which atime extent
bly Allon below Revlon’s intrinsic value. sub­impactconsider the of a takeover threat

other than sequent Pantryconstituencies shareholders. were re­Pride overtures
Co.,Corp. v. Mesa PetroleumSee Unocal buffed, perhaps partin on Mr.based

946, (1985).Del.Supr., 493 A.2d 955 strong antipathyBergerac’s personal to
Mr. Perelman.view, lock-upsIn and relatedour

agreements permittedare under Delaware Thus, 14,August Pantryon Pride’s
byadoption untaintedlaw where their is acquire Rev-authorized Perelman toboard

or fidu­director interest other breaches of lon, through negotiation in the $42-either
by Rev­ciary duty. The actions taken the range, by makingor a hostileper share$43

directors, however, did thislon not meet then metoffer at Perelman$45.tender
Moreover, forwhile concernstandard. Bergerac Pantry Pride’swith and outlined

corporate properconstituencies isvarious Bergerac remainedapproaches.alternatethreat,addressing a takeover thatwhen andadamantly opposed to such schemesby requirementprinciple is limited the that ofany theconditioned further discussionsrationallythere some related benefitbe
executing stand-Pantry aon PridematterWe noaccruing to the stockholders. find

it from ac-agreement prohibitingstillsuch benefit here.
priorquiring the latter’sRevlon without

Thus, weunder all the circumstances approval.
Chanceryagree the Court ofmust with

19, board metAugust RevlonOn theenjoined mea-that the Revlon defensive
impending threatto thespecially considerthesures inconsistent with directors’were

Atby Pantry Pride.3 theof hostilea bidAccordingly,the stockholders.duties to
Freres, invest-meeting, Revlon’sLazardwe affirm.

pointexpedited some withappeal associated aton an basis six directors were2. This was heard
Pantry relationshipslight pending Pride offer and businessin of the that had variousentities

accept-Wethe Revlon-Forstmann transactions. this limitedOn the basis ofwith Revlon.
25, 1985,Friday, re-appeal however,record,ed the on October that thiscannot concludewe

28,parties’ opening onthe briefs Octoberceived presumptions thatis to certainboard entitled
29,reply and heardtheir briefs on October generally a boardthe decisions ofattach to

argument Thursday, 31. We an-on October trulymajority outside inde­consists ofwhose
rulingaffirm in an oralnounced our decision to Texaco,pendent Polk v. Good &directors. See

Friday,open court 9:00 on Novemberin at a.m. — A.2d -, - (1986); v.Del.Supr., Moran
1, proviso detailed writ-the that this morewith International, Inc., Del.Supr., 500Household

opinion in due course.ten would follow 1346, (1985); Corp. v. MesaUnocalA.2d 1356
946,Co., Del.Supr., A.2d 955493Petroleumdirectors on the Revlon board.3. There were 14

Lewis, Del.Supr.,(1985); 473 A.2dv.Aronsonmanagement positionsSix of them held senior
Ch.,812, Marriott,805, (1984); Del.Puma v.815signifi-company, two heldwith and othersthe

693, (1971).695283 A.2dremainingFour of thecant blocks of its stock.
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banker, 29,planned. Augustment advised the directors that sures also were On$45
inadequate priceper grossly upshare was a Revlon commenced its own offer for to

company. Rohatynfor shares,the Felix and Wil- exchanging10 million for each
explainedliam Loomis of Lazard Freres to share of common stock tendered one Senior

Pantrythe board that Pride’s financial- (the Notes)Subordinated Note of $47.50
acquiringstrategy for would beRevlon interest, 1995,principal at due and11.75%

through “junk financing bybond” followed share ofone-tenth of a Cumulative$9.00
break-up dispositiona of Revlon and the of ExchangeableConvertible Preferred Stock

proper timing, accordingits assets. With pervalued at share. Lazard Freres$100
experts, pro-couldto the such transactions notesopined that the would trade at their

Pantryduce a return to Pride of to$60 $70 fullyface value on a distributed basis.4
share,per companya sale of the as awhile percentRevlon stockholders tendered 87 of

in dollarwhole would be the “mid 50” outstanding (approximatelythe shares 33
Lipton, specialrange. Martin counsel for million), company acceptedthe theand full

Revlon, recommended two defensive mea- proon a10 million shares rata basis. The
first, company repurchasethesures: that Notes contained covenants which limit-new

up nearlymillion of its 30 millionto 5 debt,ability to incur additionaled Revlon’s
shares; second,outstanding and that it assets, paysell or dividends unless other-

Rightsadopt Note Purchase Plan. Un-a (non-approved by “independent”wise the
plan,this each shareholderder Revlon management) members of the board.

would receive as a dividend one Note Pur-
point, Rights theAt this both the and(theRight Rights)chase for each share of

stymied PantryNote covenants Pride’s at-stock, Rights entitlingcommon with the
tempted next came ontakeover. The moveexchangethe holder to one common share

16, Pantry an-September when Prideprincipala note atfor Revlon$65 12%
pera tender offer at $42nounced newone-year maturity.interest with a The

share, upon receiving at leastconditionedRights effective wheneverwould become
Pantryoutstanding stock.of the90%anyone acquired ownership ofbeneficial

that it would considerPride also indicatedshares,or more of Revlon’s unless the20%
90%,buying less than and at an increasedpurchaser acquired company’sall the stock

impedingprice, if removed theRevlonper Infor cash at or more share.$65
on itsRights. this offer was lowerWhileaddition, Rightsthe would not be available

proposal,than the earlier Rev-$47.50facetrig-acquiror, priorto the and to the 20%
Freres,banker, de-lon’s investment Lazardgering event the Revlon board could re-

essentially equal inbids asscribed the tworights for cents each. Bothdeem the 10
exchangecompleted offer.view of theproposals unanimously adopted.were

Pantry hostilePride made its first move regularlya sched-The Revlon board held
August foron 23 with a cash tender offer meeting September 24. The di-uled on

any peratand all shares of Revlon $47.50 Pantry Pride of-rejected the latestrectors
per preferredandcommon share $26.67 negoti-management tofer and authorized

share, (1)subject Pantry Pride’s obtain-to in ac-parties interestedate otherwith
(2)financing purchase, and theing for the remained de-Pantry Pridequiring Revlon.

redeemed, orRights being rescinded void- continued toin its efforts andtermined
ed. offeringcompany,for themake cash bids

27, raisingSeptember andper share onagain August $50met onThe Revlon board
1, toand thento on October$53its biddirectors advised the stockholders26. The

mea- on October 7.reject $56.25the offer. Further defensiveto

bonds, Like-was entitled.actually in a stockholderwere issued sum to which4. Like the Notes
dealers,wise,$1,000 parlance amultiples of bondintegral the esotericand indenominations of

($1,000) quoted ontrading par would beseparate atwas issued in a Notethereof. A certificate
remainingprincipal equal at 100.amount to the the markettotal
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meantime, negotiations report-In the Revlon’s October 10 the Wall Street Journal
group litigation bythewith Forstmann and investment ed threats of these creditors.

Shaykin producedAdler & had results. Pantry pro-Pride countered with a new
metThe Revlon directors on October 3 to 7, raisingposal on October its offer to$53

Pantry Pride’s bid and to ex-$53consider $56.25, subject to of thenullification
possible toamine alternatives the offer. Rights, covenants,thea waiver of Notes

ShaykinBoth Forstmann and Adler & and of three Pantrythe election Pride di-
proposalscertain to the As amade board. 9,rectors to the Revlon board. On October

result, unanimously agreedthe directors to Pride,representatives Pantryof Forst-
leveraged buyout by Thea Forstmann. attemptmann Revlon inand conferred an

of this asterms accord were follows: each negotiate Revlon,to the fate of couldbutshare;get percashstockholder would $56 agreement. meetingnot Atreach this Pan-
management purchase in thewould stock try engagePride announced that it wouldcompany by exercise ofnew the their Rev- biddingin top anyfractional and Forst-“golden parachutes”;5lon Forstmann by slightly highermann It isoffer a one.debt$475would assume Revlon’s million Forstmann, Pantrysignificantalso that toNotes;by the issuance of the andincurred exclusion, privyPride’s had been made toRightswould redeem the waiveRevlon and Thus,financial thecertain Revlon data.inNotes for Forstmann orthe covenants

parties negotiating equalnotwere onany superiorother offer toconnection with
terms.actuallydid notForstmann’s. The board

data,Again privately armed with Revlonat the 3remove the covenants October
on 11 with Rev-Forstmann met Octobermeeting, then lacked abecause Forstmann

speciallon’s counsel and investment bank-financing,its ac-firm commitment on but
12, a newer. On Forstmann madestructure, Octobercapitalthecepted Forstmann

offer,per on severalshare based$57.25the outside directorsand indicated that
principal was aconditions.6 The demandinwaive covenants due course.would the

lock-up purchase Visionoption to Revlon’splan to sell Rev-Part of Forstmann’s was
di-Reheis Care and National Health LaboratoriesThayerlon’s Norcliff and divisions

million,American Products for mil-$335 $100-$175to Home visions for some$525
merger, byRevlon tolion. Before the was to themmillion the value ascribedbelow

fragrance to Freres, gotits and division acquirorsell cosmetics if anotherLazard 40%
Shaykin& for million. These$905Adler re-Revlon also wasof Revlon’s shares.

purchasefacilitate thetransactions would no-shop Thequired accept provision.ato
any acquirorother ofby Forstmann or be re-Rights covenants had toand Notes

Revlon. agreement.moved as in the October 3
There a million cancellation$25would beofmerger,the and thus the waiverWhen

escrow, toplacedto in and releasedfee beannounced,covenants,Notes was thethe
agreementnew terminat-Forstmann if thebegan tothese securitiesmarket value of

thanacquiror got moreed or if anotherNotes, originallyThe tradedfall. which
Finally, therestock.of Revlon’s100, 19.9%dropped bypar,near around to 87.50

by Revlonparticipation(at would be nolater reported8. directorOctober One
return,merger. Inmanagement in the“deluge”meeting) a of tele-the October 12

support par valuenoteholders, agreed to theand on Forstmanncalls iratephone from

immediate,ever,“golden Pantry Pride offer wasparachutes” theIn the takeover context5.
proposal discount-generally to be must beare understood termination while the Forstmann

agreements providing moneyandsubstantial bonuses of thevalue of becauseed for the time
managers and certain di- mergerother benefits for delay approving the and consummat-in

upon change company.in control of arectors a ing be-The exact differencethe transaction.
point ofbids was an unsettledtween the twoostensiblyoffer is worth$57.256. Forstmann’s argument.at oralcontention evenPantry $56.25Pride’s bid. How-$1 more than
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Notes, noteholders,of bilitythe which had faltered in to ratherthe the than max-
market, by exchangean of imizingnotes. of theprice companynew the sale for

alsoForstmann demanded immediate ac- the stockholders’ benefit. MacAndrews &
ceptance offer,of its itor would be Revlon,with- Inc.,v.Holdings,Forbes Inc. 501

unanimouslydrawn. The approvedboard A.2d at 1249-50.
(1)proposalForstmann’s because: it was

higher pricefor a the Pantrythan Pride II.
bid, (2) protected noteholders, (3)it andthe

preliminary injunction,To obtain a affinancing firmly place.7Forstmann’s was in
'/plaintiff must demonstrate both a reason­The agreedboard further to redeem the

probabilityable onof success the meritsrights pre-and the covenants on thewaive
irreparableand some harm which will occuranyresponse jferred stock in to offer above

injunction.absent the SignalGimbel v.per$57 cash share. The covenants were
Del.Ch.,Companies, 599,316 A.2d 60­waived, contingent receiptupon of an in-

2 (1974),aff'd, Del.Supr., (1974).316A.2d 619banking opinionvestment that the Notes
Additionally, the Court shall balance theparwould trade near value once the offer

possible injuriesconveniences of thejand to|was consummated.
parties. Id.Pride,Pantry had initially soughtwhich

injunctive Rights planrelief thefrom on
A.22,August complaintfiled an amended on

tolock-up, Pantry14 the We turn firstchallengingOctober the Pride’scan-
fee, probabilitycellation onRightsand the exercise of the of success the merits. The

and the Pantry responsibility managingNotes ultimate forcovenants. Pride the
soughtalso temporary restraininga corporationorder business and aaffairs of falls

prevent placingto anyRevlon from assets on its board of directors. 8 Del.C.
transferringin escrow or them to 141(a).8Forst- dischargingIn this function the§

Moreover, 22,mann. Pantryon October fiduciarydirectors owe duties of care and
again bid,Pride withraised its a cash offer loyalty corporationto the and its sharehold­

of per upon$58 share conditioned nullifica- Inc., 255,ers. 23Loft, Del.Supr.Guth v. 5
tion Rights, covenants,of the ofwaiver the 503, (1939); Lewis,A.2d 510 Aronson v.

injunctionand an lock-up.of Forstmannthe 805, (1984).Del.Supr., 473 A.2d 811 These
equalprinciples apply forcewith when a15,On October the Court of Chancery

approves corporate merger pursu­board aassets,prohibited the transfer offurther
251(b);9ant to 8 Del.C. Smith v.eight Vandays enjoinedand lock-up, §later the

Gorkom, 858,Del.Supr., 488 A.2d 873no-shop, provisionsand feecancellation of
(1985); theyand are theagreement.the of course bedrockThe trial court concluded

corporateof regardingthat the our law takeoverRevlon directors had breached
Rice,duty loyalty by making Del.Supr.,their of Pogostinconcessions issues. v. 480

Forstmann, 619,to (1984); Corp.out of concern for their A.2d 624 v.lia- Unocal Mesa

(a)Actually, every$4007. at this time about The affairs of cor-million of business and
subjectfunding poration organized chapterForstmann’s was still to two thisunder shall be

using theirinvestment banks "best efforts” to managed by or the direction of aunder board
organize providesyndicatea theto balance. directors, except may pro-be otherwiseof as
Pantry financing firmlyPride’s wasentire not chaptervided in this or in its certificate of

either, althoughpoint Pantryatcommitted this 141(a).incorporation. §8 DelC.
representedPride in an October 11 letter to

banker,Lazard Freres that its investment Drexel pertinent part:provides9.The statute in
Lambert, highlyBurnham confidentwas of its (b) corpo-of eachThe board of directorsability to raise of $350the balance million. mergeration to or consolidatewhich desiresDrexel Burnham had a firm commitment for approving agree-adopt anshall a resolutionbythis sum October 18. merger consolidation. 8 DelC.ment of or

251(b).pertinent §provision8. ofThe the statute is:
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responsiveCo., 946, theDel.Supr., 493 ensure balance —that actionA.2dPetroleum
953, (1985); In- in theMoran v. Household taken is reasonable relation to955 threat
ternational, Inc., 1346,Del.Supr., posed.500 A.2d Id.

(1985). judgmentWhile the business1350
applicable ofmayrule be to the actions B.

respondingcorporate directors to takeover The first defensiverelevant mea­threats, upon itprinciplesthe which is adopted by the Revlon boardsure was thecare, loyalty independence—andfounded — Plan,Rights which would be considered abe satisfied.10 v. Lew-must first Aronson
“poison pill” languagein the current ofis, 473 A.2d at 812.

plan bycorporate takeovers —a which
ap­judgmentIf rulethe business right boughttheshareholders receive to be

“presumptionis in mak­plies, a thatthere pre­atby corporationout the a substantial
decision the directors of aing a business trigger­of a statedmium on the occurrence

basis, incorporation on an informedacted generally v.ing event. See Moran House­
good in belief that thefaith and the honest International, Inc., Del.Supr., 500hold

the interests oftaken in bestaction was (1985). By 81346 Del.C. 141 andA.2d §§
Lewis, 473company.” Aronson v.the 122(13),11 clearly powerhadthe board the to

However, im­A.2d at when a board812. adopt the measure. See Moran v. House­
plements measures thereanti-takeover International, Inc., 500 A.2d at 1351.hold

omnipresent specter a“the thatarises Thus, the focus becomes one of reasonable­
may acting primarily in its ownbeboard purpose.ness and

corpora­interests, of therather than those
approvedThe Revlon board theits ...”tion and shareholders Unocal

impendingRights Plan in the face of anCo., 493 A.2d atCorp. Mesa Petroleumv.
by Pantry Pride at $45hostile takeover biduponpotential placesfor954. This conflict

share, price reasonablyper a Revlonwhichprovingof thatthe directors the burden
grossly inadequate.was Lazardconcludedgrounds believingthey forhad reasonable

directors,had so advised andFreres thedanger corporate policy andthere a towas
Pantryinformed them Pridehad also thateffectiveness, by show-a burden satisfied a

small, leveraged companyhighlyawasinvestiga-gooding of faith and reasonable
by usingaddition, “bust-up”on a takeoverbentthe directorstion. at 955. InId.

financing buy“junk to Revlonanalyze the nature of takeover bond”must the
pay theacquired tocorporation cheaply, sell the assetsin order toand its effect on the

prac-we not earliercorporate do alter ourhas circumstances10. One eminent commentator
judgmentjudg­ referring only businessbetween the business of to thedrawn a distinction tice

rule, rule, although justificationdirectors andment which insulates mat-in transactional
management liabilitypersonal for theirfrom may em-understood tosuch reference beters

decisions, judgmentbusinessand thebusiness concept of the doctrine.brace the
doctrine, protects theidécísiorrítself fromwhich

uponprinciples the rule andThe whichattack. provision is:Section 122The relevant of11.identical, objectsoperate while thearedoctrine chap-Every corporation thisundercreatedHinsey,protection different. Seeof their are powershall have to:terJudgment the American Law Insti­andBusiness contracts, including(13) ofcontractsMakeRule,Project:Corporate Thetute's Governance liabilities, bor-guaranty suretyship,and incurReality, Wash.­52 Geo.the Doctrine and the
as themoney of interestat such ratesrow609, (1984). In the transactionalL.Rev. 611-13
notes,determine,may itscorporation issuecases, said tojustification where the doctrine is

anyobligations, secureandand otherbondsdis­apply, have observed theour decisions not
obligations mortgage, pledge or otherbyof itsterminology. See Polk v. Goodin suchtinction

property,— anyA.2d -, - (1986); of itsTexaco, orDel.Supr., encumbrance of all&
income,International, Inc., Del.C.8Del.­ ...".v. Household franchises andMoran

1346, (1985); Corp.Supr., 122(13).A.2d 1356 Unocal500 §
Co., 946,Del.Supr., 8,493 A.2d 141(a) supra.v. Mesa Petroleum See alsoin n.See Section

Co.,(1985); Getty Oil Del.­ 13,Rosenblatt v.953-55 160(a), n.Section infra.
929, (1985).Supr., theA.2d 943 Under493



181

incurred, profit questionretain for anydebts and the Revlon. This mooted theirof
Plan,In adopting the the proprietyitself.12 board under Moran or Unocal.

protected the shareholders from a hostile
priceat a company’stakeover below the C.

value, retainingintrinsic while sufficient The second defensive measure
flexibility any proposalto address deemed adopted by PantryRevlon to thwart a
to be in the stockholders’ best interests. company’sPride takeover was the own ex­

goodextent the inTo that board acted change offer for 10 million of its shares.
upon investigation.faith and reasonable general powersThe directors’ broad to

theUnder circumstances it cannot be said manage the business and affairs of the
Rightsthat employedthe Plan as un-was corporation augmented byare specificthe

reasonable, considering posed.the threat authority conferred under 8 Del.C.
Indeed, the causingPlan was a factor in 160(a),permitting companythe to deal in§

953-54;Pantry Pride to its from ofraise bids a low Unocal,its own stock.13 493 A.2d at
highto an eventual of At the$42 $58. Mathes, 494,Del.Supr.41 199Cheffv.

adoption Rightstime of its the Plan afford- 548, (1964);A.2d 554 Carey,Kors v. 39
protectioned a ofmeasure consistent with 47, 158 136, 140(1960).A.2dDel.Ch. How­

the fiduciary duty facingdirectors’ in a ever, exercising powerwhen inthat an
perceivedthreattakeover as detrimental to takeover,effort to aforestall hostile the

corporate Unocal,interests. 493 atA.2d strictlyboard’s areactions held to the fidu­
beingFar “show-stopper,”954-55. from a ciary standards outlined in Unocal. These

plaintiffs Moran,as the had contended in requirestandards the directors to deter­
spurredthe biddingmeasure the to new mine the best interests the corporationof

heights, a proper implementa-result of its stockholders, imposeand its and an en­
Moran, 1354,tion. 500See A.2d at 1356- duty abjure anyhanced to action that is

67. bymotivated considerations other than a
good faith concern for such interests.Although adoptionwe consider of Unocal, 954-55;at493 A.2d see v.Bennettthe toPlan have been valid under the cir­ 14, 405,Del.Supr.41Propp, 187 A.2d 409cumstances, its continued usefulness was (1962).byrendered moot the directors’ actions on

3October and October 12. At the October The Revlon directors concluded
meeting3 the Rights Pantry gross­board redeemed the offer$47.50that Pride’s was

upon merg­ inadequate. regardconditioned of lyconsummation a In that boardthe
Forstmann, faith,gooder with but further acknowl­ in onacted and an informed

edged basis,they groundsthat towould also be redeemed with reasonable to believe
anyfacilitate more favorable offer. On there a harmful thethat existed threat to

12, unanimously passed enterprise. adoptionOctober the The of acorporateboard
measure,redeeming Rightsa resolution the in con­ defensive reasonable in relation

any proposal posed, proper fullynection with cash of or$57.25 to the threat was and
duties,per pertinent powers,more share. Because all the re­accorded with the and

equalled un­eventually surpassed sponsibilities uponoffers or conferred directors
954;amount, Rights Unocal,clearlythat the no der A.2dwere our law. 493 at

Rice,longer any impediment in the for 480 at 627.Pogostincontest v. A.2d

Moran, (a)“bust-up” Every corporation may purchase,12. re­As we noted in a takeover
generally deem, receive,a in acquire,refers to situation which one take or ownotherwise

acquisition by selling hold, sell, lend,offseeks to finance an exchange, orand transfer
pieces acquired company, presumablythe atof of, pledge,dispose use other­otherwise and

Moran,profit.a See 500 atsubstantial A.2d Del.C.deal in and with its own shares. 8wise
1349, 4.n. 160(a).§

pertinent provision13. The of this is:statute
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guidingD. central theme director action.
Thus, the Revlon board could not make thePantrywhen PrideHowever/ in-|

goodrequisite showing byof prefer­faithshare,perits offer to and then8$50creased
ring ignoringthe noteholders dutyand its$53, apparent allto it became to that the

loyaltyof to rightsthe shareholders. Thecompanybreak-up of was inevitable.the
alreadyof the former fixed bywere con­permit­The board’s authorizationRevlon

Fund, Inc.,v.tract. MadisonWolfensohnting management negotiate mergera orto
72,Del.Supr., (1969);253 A.2d 75recognitionbuyout partya Harff v.with third was a

Kerkorian, Del.Ch., (1974).215324 A.2dcompany dutyfor Thethat the was sale.
required protec­The noteholders no furtherchangedhad thus from theof the board

tion, theand when Revlon board enteredcorporateof as enti­preservation Revlon a
auction-ending lock-up agreementinto ancompany’sty maximization of theto the

impermissi­with Forstmann on the basis ofa sale for the stockholders’ bene­value at
expenseble considerations at the of thesignificantlyfit. This altered the board’s

shareholders, the directors breached theirresponsibilities under the stan­Unocal
primary duty loyalty.ofcorpo­longerno faced threats todards. It

effectiveness, or to thepolicyrate and arguedRevlon board that itThe
interests, grossly in­stockholders’ from a good protectingin inacted faith the note-­

de­questionbid. The whole ofadequate permitsholders considera­because Unocal
moot. The di­fensive measures became tion Al­corporateof other constituencies.

from thechangedrole defenders ofrectors’ may permis­though such considerations be
corporate chargedto auctioneersbastion sible, there are limitationsfundamental

price for the stock­gettingwith the best upon may haveprerogative.that A board
company.theholders at a sale of for in dis­regard various constituencies

charging responsibilities, providedits there
III. accruingrationally toare related benefits

brings lock-upto the with Forst-This us Unocal, 493 A.2d at 955.the stockholders.
shoring up theemphasismann and its on However, such concern for non-stockholder

sagging of Notes in themarket value the inappropriateis when an auctioninterests
litigation by theirface hold-of threatened progress,in andamong active bidders is

a withers. focus was inconsistentSuch main­longer protectno is orobjectthe to
of re-changed conceptthe the directors’ itcorporate enterprise but to selltain the

stage develop-sponsibilities this of theat highestto the bidder.
theimpendingThe waiver of Notesments. by v.contended that GilbertRevlon also

had the value of thecovenants caused Co., Ch., 1050,A.2dEl Paso Del. 490
fall, the aware ofNotes to and board was good faith(1984),1054-55 it andhad contractual

well their subse-the ire as asnoteholders’ noteholders.obligations to consider the
The thusquent threats of suit. directors However, to theany are limitedsuch duties

integral partsupport of the Notes anmade withmay interfereprinciple that one not
Forstmann,dealingscompany’s withof the improper ac­relationships bycontractual

responsibility atthough primaryeven their Here, rights the noteholdersoftions. the
stage equitywas the owners.this to noth­there isby agreement,fixed andwere

any ofthatby suggesttoposed ingPan­ of substanceoriginalThe threat
cov­The Notesterms violated.break-up company—of those weretry thePride—the

contemplated a waiverspecificallyreality even di­ enantsa which thehad become
faircompany at athe'dealing permitto ofSelective to salerectors embraced.

accepted by theprice. wereThe Notesa but determined bidderfend off hostile
ofbasis, including risktheInstead,longer on thatproper objective.a holderswas no

stemming from aeffectprice the marketobtaining highestthe for benefit an adverse
Rev-nothing forThus, remainedtheshould have been waiver.of the stockholders
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legitimately regard,Ion to no Inprotect, especiallyand rational- this we are mindful
ly thereby to lock-up options mayrelated benefit accrued the that some be benefi-

shareholders,stockholders. such circumstances cial to the such as thoseUnder
merger agree-we must conclude that the that induce a to competebidder for con-

ment with was unreasonable in of corporation, mayForstmann trol a while others be
harmful,to posed.relation the threat such as those that effectively
preclude competingbidders from withlock-up illegalis perA not underse

optioneethe bidder. 781 F.2d at 274.Its approvedDelaware law. use has been
Trust, bidder,in Thompson Hanson,an earlier case. v. Enstar In Hanson the

—Del. Ch., A.2d -(1984).Corp., soughtSuch bycontrol of SCM a cashhostile
options can entice other bidders to enter a managementtender offer. joinedSCM

corporation,contest for control of the Lynchcreat­ with proposeMerrill to leverageda
ing an company buy-outauction for the maxi­and of company higher price,the at a
mizing profit.shareholder Current eco­ and Hanson in turn increased its offer.

Then,nomic in the despite veryconditions takeover market are little improvement in its
knight” bid,such that a “white subsequentlike Forstmann the management group

onlymight bidding targetenter the sought lock-upfor the a option purchaseto SCM’s
ifcompany it receives some form com­ two main aof assets at substantial discount.

pensation to cover the risks grantedand costs in­ The SCM directors lock-upthe
Note,volved. Corporations-Mergers— adequatewithout information as to the size

”“Lock-up­ Enjoined 14(e)Under Section of the or thediscount effect the transaction
Exchange Corp.Securities Act­-­ Mobil would company.have on the Their actionof

Co., (6thv. Marathon Oil 669 effectivelyF.2d 366 competitive biddingended a sit-
881,Cir.1981), 12 Seton Hall L.Rev. 892 Theuation. Hanson Court invalidated the

(1982). However, while lock-ups lock-upthose fullybecause the directors failed to
which draw bidders into the battle benefit inform themselves ofabout the value a
shareholders, similar measures which end transaction in managementwhich had a
an active and short,auction foreclose strongfurther bid­ “Inself-interest. the Board
ding operate to the appearsshareholders’ detri­ nego-to have failed to ensure that

Note, Options:Lock-upment. Toward a fortiations alternative bids were conducted
Standard, byLaw 96 onlyState Harv. L. Rev. those loyaltywhose was to the

(1983).141068, 1081 shareholders.” Id. at 277.
Recently, the United Ap-States Court optionof The Forstmann had a similar de-

peals for the Second Circuit invalidated a process.structive effect on the auction
lock-up fiduciary dutyon grounds alreadysimilar Forstmann had been drawn into
to PLC,those here.15 basis,Hanson et a preferredTrust al. the contest on so the

Inc.,Acquisitionv. al.,ML SCM et 781 lock-upresult of the not towas foster
(2nd Cir.1986).F.2d 264 Citing Thompson bidding, destroybut to it. The board’s

supra,v. Corp., approval,Enstar with approvingthe for the transac-stated reasons
court stated: (1) (2)financing,tions were: better note-

14(e)14. byFor further discussion of the benefits and oflative” conduct forbidden Section
lock-up Nelson,options,detriments 78n(e)of also see: See[15 §the Williams Act U.S.C. ]. Buf­

Corp.Mobil v. Marathon Oil (2ndCo.­—­The Decision Forge Ogden Corp.,Co. F.2d 757v. 717falo
Implications Offers,and Its Future Tender 7 denied,Cir.1983), 1018,for cert. 464 U.S. 104 S.Ct.

233, Note,Corp. (1984);L.Rev. 265-68 Swallow­ 550, (1983); Acquisi­78 724 Data ProbeL.Ed.2d
ing Key Lock-up Corp.the to Options: Mobil v. Datatab, Inc., (2ndCorp. v. 722 F.2d 1tion

Co., 1055,Marathon Oil 14 U.Tol.L.Rev. 1081-83 1052,Cir.1983); 104 S.Ct.denied U.S.cert. 465(1983). 1326, (1984); Corp.see722 but Mobil79 L.Ed.2d
Co., (6th Cir.1981).v. Oil 669 F.2d 366Marathongenerally15. The federal courts have declined to

and were notThe are federal in naturecases allenjoin lock-up options despite arguments that
grounds.lawdecided on statelock-ups impermissible "manipu-constitute
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(3) than intensified the board’s involve-price. As ratherhigherandprotection,holder
contest.found, biddingment in theChancery and wethe ofCourt

any between the rivalagree, distinctions partiesironic that the evenIt is
proposalfinancingof themethodsbidders’ no-shop agreement when Rev­considered a

best,at and such a considera-were nominal preferentially, almost ex­lon had dealt and
in asignificance cashhas little or notion clusively, throughoutwith Forstmann the
principalTheany and all shares.foroffer After authorizedcontest. the directors

care,dutycontrary to theobject, board’s of management negotiate with par­to other
protection of theto have beenappears ties, given every negotiat­Forstmann was

inter-the shareholders’overnoteholders Pantryadvantage hading that Pride been
ests. cooperation management,denied: from Ac­

data,financial and the exclusivecess to
offer$57.25While Forstmann’s present merger proposalstoopportunity

Pantryhigher than Pride’sobjectivelywas to ofdirectly the board directors. Favorit­
bid, is lessmargin superioritythe of$56.25 knighta to the totalism for white ^exclu­price adjustedis forForstmannwhen the might justifiablea besion of hostile bidder

money. reality, theIntime value ofthe adverselyoffer affectswhen the latter’s
in returnthe auctionendedRevlon board interests, whenshareholder but bidders

improvement in thevery little actualfor offers,relatively similar or dissolu­make
benefit went to theprincipalThefinal bid. inevitable, thecompanytion of the becomes

liabilitydirectors, personal toavoidedwho cannot fulfill their enhanced Uno­directors
whom the boardcreditors toa class of by with theplayingduties favoritescal

duty the circum­no underfurtherowed contending forces mustfactions. Market
Thus, in­a ends anwhen boardstances. bringoperate freely to thebe toallowed

anbidding on insubstantialtense contest pricethe avail­target’s shareholders best
by-productbasis, significanta ofand where Thus, trialequity.16 as theable for their

protectis the directorsaction tothat ruled, ne­shareholders’ interestscourt the
personal lia­threat ofagainst perceiveda remain free tothat the boardcessitated

stemming from theconsequencesbility for duty.of thatthe fulfillmentnegotiate in
measures,previousof defensiveadoption

similarly enjoinedbelowThe courtthe enhancedcannot withstandthe action
fee, pend-cancellationpayment of thetherequires of directorscrutiny which Unocal

merits, theof the becausea resolutioningUnocal, 493 A.2d at 954-55.conduct. See
plan to thwartoverallpartwas of thefee

abusefind noPantry WePride’s efforts.lock-up op­In to theaddition
„ruling.in thatof discretionChancery enjoined thetion, ofthe Court J

attemptpart of the toprovision asno-shop
IV.Pantry Pride.bidding byfurtherforeclose

PantrythatHaving concludedv.Holdings, Inc.MacAndrews & Forbes
probabilityreasonableInc., has shown aRevlon, at The no-­ Pride501 A.2d 1251.

merits, theaddressthe weonlock-up option,like of successshop provision, the
ofThe Courtirreparable harm.illegal, impermissible issue ofwhile not isper se

lock-upandthethat unlessChancery ruledwhen aunder the Unocal standards
en­agreement weretheaspects ofduty that of an otherprimaryboard’s becomes

toopportunity bidPantry Pride’sjoined,responsible selling the com­auctioneer for
heldalsocourtlost. TheRevlon waspany highest agreement forto the bidder. The

competetobiddersthe need for bothnegotiate only with ended thatto Forstmann

selling compa-charged duty of the"passivity”By with the16. this we do embrace the arenot
the stock-rejected highest price fornySee 493 A.2d at attainablethesis in Unocal. 954- at the

55, directors' role remains annn. 8-10. The holders’ benefit.
one, only theychanged respectthe thatactive in
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marketplace outweighed any injuryin the
complexityto Forstmann. Given the of the MORGAN and John H.Gerald W.

proposed Evans,transaction between Revlon and Appellants,
Forstmann, Pantrythe obstacles Prideto v.
obtaining meaningful legal remedya are

FREIGHT,ANCHOR MOTOR INC. andplain-immense. areWe satisfied that the
Unemployment AppealInsuranceinjunctiontiff has shown the need for an to

Board, Appellees.harm,protect irreparableit from which
outweighs anyneed harm to the defend- Delaware,Superior Court of

ants. County.New Castle
9,JulySubmitted: 1985.

20,Decided: Jan. 1986.
In conclusion,V. the Revlon board was con­

infronted with a situation not uncommon
corporatethe current ofwave takeovers.

soughtA hostile and determined bidder the
company pricea the con­at board was

inadequate.vinced was The initial defen­
sive tactics worked to the benefit of the
shareholders, and thus the board was able

justifyingto sustain its inUnocal burdens
However, grantingthose measures. in an

Forstmann,option lock-upasset to we must
conclude that under all the circumstances
the directors allowed considerations other

profitthan the maximization of shareholder
judgment,to affect their and followed a

Revlon,course that ended the auction for
intervention,courtabsent to the ultimate

detriment of its shareholders. No such
defensive measure can be sustained when

representsit a breach of the directors’ fun­
dutydamental of care. v.See Smith Van

Gorkom, Del.Supr., 858,488 A.2d 874
(1985). In that context the board’s action
is not entitled to the deference accorded it
by judgmentthe business rule. The mea­

properlysures were The decisionenjoinedj
therefore,of the of Chancery,Court is

AFFIRMED.


