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Opinion Order&

PRESKA, Judge:A. ChiefLORETTA

jointa toBefore the Court is motion
complaint allegingdismiss a class-action

byfederal and state antitrust violations
major labels in the distribution ofrecord

in­music over the Internet. Defendants
Bertelsmann, Inc.; Sony Musicclude BMG

Entertainment; Sony Corporation of
America; Records,Capitol Inc. EMId/b/a

America; GroupMusic North EMI North
Inc.;America, Inc.; Music,Capitol-EMI

America, Inc.;Virgin Records Time War­
Inc.; Inc.;Recordings,ner UMG and

Group Corp.1Warner Music Several indi­
represent puta­to aplaintiffsvidual seek
digital pur­tive of musicnationwide class

operative complaintchasers. The before
Thirdthe Court is the Consolidated

(“TCAC”),ComplaintAmended filed June
2, previous judgment2010. The Court’s
dismissing the ConsolidatedSecond

vacated,ComplaintAmended was and the
case returned on remand from the Court

Appeals. Sonyof Starr v. BMG Music
(2dEntm’t, 314, Cir.2010),592 F.3d 327

—denied, U.S. -, 901,cert. 131 S.Ct.
(2011).178 L.Ed.2d 803

1. BACKGROUND

Because inallegationsthe the TCAC
are, exceptions,with certain the same as

inpreviously publishedthose considered
opinions here in theboth and Court of
Appeals,2 familiaritythe Court assumes

Bertelsmann, Inc., Sony Corpora- exceptions.1. Because 2. There are two salient The first
America, Warner, Inc., 99,paragraphtion of and Time is an amendmentare to which was

defendants,parent companies proposedof other named but denied as futile in the now-
analysis proceeds differently dismissing complaint.the somewhat vacated order the The

Therefore, language,for these three defendants. the TCAC contains the whichamended
by AppealsCourt will refer to the named entities other was theconsidered Court of in its

Starr, 3,parent companies analysis,than the three atas "Defen- 592 F.3d 323 n. and is
dants,'' parent company exceptionand the defendants considered here. The second is that

146-153,Companies”be called paragraphswill the "Parent with the TCAC contains
arguments analyzed separately.their which were not included in the Second Con-
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¶¶(TCAC 99.)92,inallegationsthe factual the TCAC. licensor. allegedwith The
Stair, 317-22; Digital592 F.3d at In re effect of the MFN agreements was to set a

435,Litig., F.Supp.2dMusic Antitrust 592 pricewholesale floor for Internet Music of
(S.D.N.Y.2008).437-39 To situate this (TCAC ¶¶seventy percents song. 99-

discussion, summary allegeda of the facts 100.) allegePlaintiffs that despite the fact
follows. The Court assumes that all non- that the price distributingof Internet Mu-
conclusory alleged pres-facts are true for zero,essentiallysic fell to the wholesale

Starr,purposes.ent 592 F.3d at 317 & n. price of Internet Music increased uniform-
1. ¶¶(TCAC 99-100.)ly. This was due in

license,produce,Defendants and distrib- material part to Defendants’ enforcement
(“Internet Music”)ute music sold online clauses,of the MFN which Defendants

(“CDs”).on compact Theyand discs con- ¶¶(TCAC 99-100.)attempted 93,to hide.
eighty percent digi-trol of the market for addition,In Defendants included digital

tal inmusic the United States. Defen- rights management (“DRM”), which re-
Bertlesmann, Inc.,dants Warner Music stricted songstransfer of portable play-to

Group Corp., and EMI launched an online ¶ers, (TCAC 76.)among things.other
MusicNet, jointservice acalled venture allegePlaintiffs that but for the conspira-

entity byowned and controlled various cy, a maydefendant have removed DRM
¶(TCAC 67.)Defendants. Defendants ¶(TCAC 76.)gainto market share. Al-

Sony CorporationUMG and of America legedly, both the pricewholesale and DRM
alaunched similar online music service included with Defendants’ music was fixed

Duet,called pressplay.later renamed among Defendants because of Defendants’¶(TCAC 67.) jointIt atoo was venture. collusion, theyeven when sold to unaffiliat-
signedAll Defendants agree-distribution ¶(TCAC 69.)ed retailers.

pressplay.ments with MusicNet and
allegationThe core thatis Defendants’¶(TCAC 67.) joint ventures, alongThese

behavior sustained high prices for InternetRecording Industrywith the Association of
Music, which made it less attractive toAmerica, provided a forum for Defendants

hamperedconsumers and growththe ofinformation,exchangeto pricing terms of
(TCACInternet generally.Music services¶¶(TCACsale, 34,and use restrictions.

¶¶ 81-82.) point eMusic,Plaintiffs87-88.) to an67-68,
independent incompetitor the online musicallegePlaintiffs that Defendants con-
business, an example competitiveas ofspired sale,fix price,to the terms of and
pricing. second-largestIt is the onlinerestrictions on the use of Internet Music

chargesretailer and retail —less than—at(TCACthrough jointthese ventures.
half of Defendants’ wholesale price, and¶¶ 98.)72, jointDefendants used these
Defendants refuse to do it.business withventures as a forum to theirdiscuss desire

¶¶(TCAC 103-104.) Plaintiffs allege thatengage conduct,to in allegedthe to share
Defendants’ motive to conspire sup-was toinformation,licensing pricingterms and
port ability chargetheir to supracompeti-police alleged agreements,and to the

CDs;prices they¶¶ tive for could do so(TCAC 98.)67-68,among things.other
priced,because Internet Music wasThrough the use of Most Favored Nation

(“MFN”) through alleged conspiracy,the so as to beclauses in Defendants’ licensing
agreements, economicallya an or uncompeti-licensor would receive at unattractive

¶(TCAC 83.)equivalent licensingleast as anotherterms tive substitute.

laws,Complaint. para- theyAmendedsolidated Those New York state and areantitrust
graphs allege opinion.of the andviolations Illinois discussed in this
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1937,662,Iqbal, 556 129 S.Ct.history of this case is v. U.S.proceduralThe croft
(2009)1949,opinions (quotingin the earlier Bell173 L.Ed.2d 868also well-described

Starr, at 544, 570,592 F.3d 320-E.g.,in Twombly,this case. v. 550 U.S.Corp.Atl.
Appeals remanded for (2007)).of21. The Court 1955, 167 A127 L.Ed.2d 929S.Ct.

consistent with itsproceedingsfurther that offers “labels and conclu­complaint
againhave movedand Defendantsopinion, “a recitation of thesions” or formulaic

action, relying mainly ontheto dismiss a of action will not do.”elements of cause
inbut not addressedarguments made 555, 1955.Twombly, 550 U.S. at 127 S.Ct.

motion to dismiss.originaltheir allege “enoughThe must factscomplaint
plausibleto a claim to relief that isstate

II. DISCUSSION
complainton its face.” Id. a“Where

motion, the Court firstevaluatingIn this ‘merelyfacts that are consistentpleads
claims,Act be-will the Shermandiscuss liability, ‘stopswith’ a defendant’s it short

a discussion of theginning with brief plausi­andpossibilityof the line between
byanalysis Appeals.the Court ofTwombly ”bility Iqbal,of entitlement to relief.’ 129

argumentsturn to theThen the Court will (quoting Twombly,at 1949 550 U.S.S.Ct.
regarding the Sherman Act claimsmade (internal1955)557, quotation127at S.Ct.in originalnot addressed the motion tobut omitted). words,marks In other “whererenewed in the motion to dis-dismiss and

well-pleaded permitthe facts do not theNext, the willjudice.miss sub Court
court to infer more than the mere possibil­analyze arguments relatingDefendants’ to

misconduct,”ity of appropri­dismissal isclaims, Twombly-aside from thethe state
allegationsate. at “FactualId. 1950.originalin theargument,related made

enoughbe to a torightmust raise reliefprevi-motion to dismiss but not addressed
level,speculativethe assump­above on theously. The will also discuss newCourt

allegationstion that all the in the com­newlyraised in relation to add-arguments
(even fact).”plaint are true if doubtful inthe and New Yorked claims under Illinois

555,Twombly, 550 U.S. at 127 S.Ct. 1955Followingantitrust laws. the state-law
(citations omitted).discussion, analyze Defen-the Court will

againstdants’ motion to dismiss claims the
In aanalyzing motion to dismiss

Companies. Finally,Parent the Court will
a claim under 1 ofsection the Shermanpor-the motion to strikediscuss associated
Act, plaintiffthe Court is mindful that adelvingtions of the TCAC. Before into

allege only “enoughneeds to factual mat­matters, ap-these the sets out theCourt
... suggest agreementter to that an wasplicable legal standard.

made,” 556, 1955,atid. 127 S.Ct. but he
not, summaryin judgmentneed unlike theLegalA. Standard Motions to Dis-for

context, “rule out the thatpossibility themiss
acting independently,”defendants were id.dismiss,In assessing a motion to the

554,at 127 “Asking plausi­S.Ct. 1955. foraccept non-conclusoryCourt must all fac-
grounds agreementble to infer an notdoesallegationstual as true all rea-and draw

impose probability requirement,a at thein favor.plaintiffssonable inferences the
pleading stage; simply enoughit calls for(2dPataki, 50,Goldstein v. 516 F.3d 56

expectationfact to raise a reasonable thatCir.2008) (internal quotation marks omit-
discovery illegalwill reveal evidence of anted). motion,To “a com-survive such a

556,agreement.” Id. at 127 S.Ct. 1955.plaint must contain sufficient factual mat-
“Thus,ter, true, allegation parallelan of conductaccepted as to ‘state a claim to

” aplausible coupled onlyrelief that is on its face.’ Ash- with bare assertion of con-
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is not sufficient to state a Section 1 1.spiraey Settlement and Release
Starr, “Instead,592 F.3d at 322.claim.” argueDefendants that Ottingerthe

of conduct ‘mustallegations parallel be allegedcase involved an conspiracy that
suggestionin a that aplaced context raises Defendants conspired priceto elevate the

agreement, merely par­a notprecedingof despiteof CDs cost reductions. Because
justallel conduct that could as well be Ottingerthe settlement allreleased claims”independent (quotingaction.’ Id. Twom­ that the “allegedsettlement class or could1955).557, 127bly, 550 atU.S. S.Ct. (Defendants’alleged”have October 2007

(“Def. Br.”) 11)Reply Brief 2007 Reply atPleadingB. Sherman Act Claimsof
allegations case,based on the in that the

opinion vacating judgmentIn its the en-
argument claims,is that the instant whichcase,in Appealstered this the Court of
Defendants argue could have alleged,beenconcluded that the Second Consolidated
were released.Complaint “alleges specificAmended facts

plausibly suggestto that the par- correctlysufficient Defendants note that
allegedallel conduct was the result of an maycourt only“[a] release not those

agreement among the defendants.” Id. at allegedclaims in the complaint and before
The inbeing323. TCAC the same materi- court,the but also claims which could have

al part, argueDefendants do not their allegedbeen ... in anyconnection with
Twombly grounds.motion to dismiss on matter or fact set forth or referred to in

lightIn of the Court of clarifica-Appeals Stores,complaint.”the Wal-Mart Inc. v.
importancetion of the of context in claims Visa, (2d96, Cir.2005)396 F.3d 107 n. 13

under section 1 of the Sherman Act and its (quoting In Corrugatedre Container Anti­
allegationsconclusion that the above suf- (5th195,Litig.,trust 643 F.2d 221 Cir.­

fice, may1 pro-Plaintiffs’ section claims 1981)) (internal omitted).quotation marks
Twombly’sceed because the TCAC meets However, they fail to appreciate that a

pleading atstandards. Id. 323-24. applies onlyrelease “as long as the re­
leased conduct arises out of the ‘identical

C. Other Act ArgumentsSherman
predicate’factual as the settled conduct.”

dismiss,In originaltheir motion to De- words,Id. at 107. In other a settlement
arguments respectfendants made two with may preventbe toframed future suits

to the federal claims that were not ad- very facts,”“depending on the same set of
First, arguedressed. Defendants that Super Spuds,Nat'l Inc. v. N.Y. Mercantile

1,through FebruaryPlaintiffs’ claims Exch., (2d9, 18 Cir.1981),660 F.2d n. 7 but
2005, andwere settled released because of future claims are onlybarred “where there
a state class action in Ottingersettlement identityis a realistic of issues” between

Distrib.,v. EMI Music ActionCiv. No. the former and future cases and “where(Tenn.Cir.Ct.). (Declaration24885-11 of
relationshipthe between the suits is at thein SupportHelena Almeida of Defendants’

foreseeablytime of the class action obvious30,JulyMotion to Dismiss dated 2007
to TBKnotified class members.” Part­(“Almeida E.)Dec!.”), Second,Ex. Defen-
ners, 456,Corp.,Ltd. v. W. Union 675 F.2darguedants that Plaintiffs’ claims involv-

(2d Cir.1982).461ing CDs cannot survive because the TCAC
Here, the claims do not arise out of theanticompetitivedoes not state a claim of

Otting-“identical factual as thepredicate”CDs,involving deprivesconduct which
Ottinger allegationser claims. involvedstanding pur-Plaintiffs of antitrust for CD

record-companythat defendants used vari-argu-chases. The Court considers these
inments this section. maintain higher profitous schemes to CD
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restrictingnotthey vinyl specifycould for how Internet Musicachievemargins than
sum,tapes, despite cost Inpricecassette affected the of CDs. Defen-records and

of CDprice production.thein dants’ is that theargument CD-purchaserreductions
¶ 1.)(Almeida allegedEx. G TheDecl. for anplaintiffs may not recover antitrust

wayswith the CDshad to doschemes ininjury market.separatea
and marketed toat wholesalepricedwere

to ArticleIn addition III stand­retailers, allega­and the schemes involved
ing, plaintiff“an antitrust must estab­alsoagreements priceandpricetions directof

standing.”lish In reantitrust DDAVP¶ 2.)(Id. allegationssignaling for CDs. The
Direct Antitrust 585Litig.,Purchasernothing to do Internetsimply have with

Cir.2009).(2d677,F.3d Antitrust688Music, interplay between onlinethe the
standing usinganalyzedis two metrics.market,music and the CD or themarket
First, a plaintiff must demonstrate “anti­complainthere. Thisallegationsrelated

‘injury typetrust is ofinjury, which thethat theallegations market forinvolves
pre­the antitrust laws were intended toset,was atpricedonline music downloads

vent from thatand that flows which makesIthigh levels. a differ­artificially involves ” (quotingdefendants’ acts unlawful.’ Id.Ottingerfrompredicateent factual the
Bowl-O-Mat,Corp.Brunswick v. Pueblothiscomplaint. complaint,That like the

Inc., 477, 489, 690,429 97U.S. S.Ct. 50complaint Ottinger,in also anticom­alleges
(1977)). Second,L.Ed.2d 701 plaintiffapetitive in the CD market or aeffects

propermust that he is a inplaintiffshowhigher pricesmotive to maintain CD is
light of discussed inthe factors Associatedinsufficient; a release bars future suits
General Contractors v. Statevery Californiathat on “the set ofdepend same

519,Carpenters,Council 459 U.S. 540-­Spuds,facts.” atSuperNat’l 660 F.2d 18 of
45, (1983).897,103 74S.Ct. L.Ed.2d 7237; Stores,n. atsee Wal-Mart 396 F.3d
These include:107. source of the antitrustallegedThe

(1)wholly directness or of theconspiracy here is different from the indirectness
(2)alleged injury;the the theconspir­source of antitrust asserted existence of an

Thus,acy Ottinger. Ottingerin the re­ personsidentifiable class of whose self-
lease thesedoes not bar claims.3 normallyinterest would motivate them

to publicvindicate the in anti-interestStanding to2. Assert CD-
(3)enforcement;trust the speculative-Purchaser Claims

(4)alleged injury;ness of the and theargueDefendants next that the TCAC
damagesdifficulty identifying ap-of andallege injurydoes antitrust purchas-not to

portioning amongthem direct indi-andbut, rather, onlyers of CDs to Internet
rect victims so as to avoid duplicativeThispurchasers. argumentMusic is an
recoveries.standing. sayabout antitrust Defendants

DDAVP,In re at 688.585 F.3d In addi-that the is insufficient conferTCAC to
tion, improperthe of anexistence motive isstanding purchaseron a CD class because

consideration,a itrelevant but “is not aallege anyit that purchaserdoes not CD
panacea any complaintthat will enable toboughtwould have Internet insteadMusic

allegedof absent the withstand a motion to dismiss.”conspiracy.CDs Associat-
Gen.,They 537,argue 897;also that the does ed atcomplaint 459 U.S. 103 S.Ct.

class,Ottinger3. Ottingerthe release theEven if were to bar which includes aris-claims
claims, 1,ingonly purchasesthese it would be effective for from CD from June to1991

29, 23, (Almeida E,through September Septemberclaims 2003. The re- 2003. Decl. Ex.
1.5, 1.16, 1.19.)by only applies §§lease terms ofits to members
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Lovell, 793, conduct; (3)allegedly14 F.3d 797 n. 9 for the unlawfulBalaklaw v. and
(2d Cir.1994). allegedthere is no connection between the

allegedly unlawful conduct and its effect onUltimately, standingantitrust is
the CD market. Plaintiffs counter thatpersonsthe of “which havequestionabout
“injuries groupsto different of consumersan an­injuries [fromsustained too remote

productsof related can bybe inflicted agive standingtitrust to them toviolation]
(Plaintiffs’single antitrustMcCready, conspiracy.”v. 457sue.” Blue Shield of Va.

2540,465, 476, September102 S.Ct. 73 L.Ed.2d OppositionU.S. 2007 Memorandum
(1982) (alteration emphasis (“PI.in 21.)149 and Opp.”)2007 at Neither side cites

inoriginal). “Just as common-law tort and a directly point.case on
litigation, conceptscontract such as ‘fore­ The begins by layingCourt out the alle-

cause,seeability proximateand directness
gations relevant to the inCD market the

injury, certainty damages, privityof andof
TCAC. It states:

party’s rightof contract’ circumscribe a to
• “Internet Music and CDs are viewedrecovery, plain­so in antitrust actions ‘the

as bysubstitutes both record labelsharm, alleged wrongdoing bytiffs the the
byand consumers as evidenced thedefendants, relationshipand the between

relationshipinverse between sales ofthem,’ limit rightcan the to sue.” Daniel
(TCACCDs Internetand Music.”Med.,Emergencyv. Am. Bd. 428 F.3dof

¶ 41.)(2d Cir.2005)408, (quoting437 Associated
Gen., 535-36,532-33,459 U.S. at 103 S.Ct. • “Defendants’ collusion in setting high
897); Int’l,Reading Capi­Inc. v. Oaktree prices for Internet Music ... made

LLC, 301,Mgmt.tal F.Supp.2d317 316 n. Internet Music less attractive to con-
(S.D.N.Y.2003) (“In considering8 the sumers, allowing Defendants to sell

question standing,of antitrust the Su­ at supracompetitive prices.”CDs
preme analysisCourt has likened the to ¶(TCAC 82.)

cause.”).that of proximate
• alone,“Acting no defendant could

As to the first part analysis,of the sustain the supracompetitive prices
CD-purchaserthere is little doubt that the prevailing in the CD market. This

plaintiffs’ alleged injury an in­is antitrust inability charge high prices,to CD as
jury. The CD-purchaser plaintiffs allege market factors made consumer de-

theythat bought Defendants’ butCDs mand for CDs more elastic over time
pay supra-competitivewere “forced to prices charged byat the Defendants

as a ofprices result the defendants’ anti-­ during conspiracy, gavethe Defen-
competitive injury plain­conduct. Such an (TCACconspire.”dants motive to
ly ‘of the typeis the antitrust laws were ¶ 83.)” DDAVP,prevent.’intended to In re 585

• consequence,“In Defendants’ con-Brunswick,at (quotingF.3d 688 429 U.S.
spiracy availabilityto restrain the690).489,at 97 S.Ct.

Music,and of InternetdistributionThe part analysissecond of the is less
priceand to fix maintain the ofandstraightforward, however. Defendants ar-

Music, protectedInternet has theinfirmitiesgue that there are inseveral
sale of CDs and enables Defendantsthe CD-purchaser plaintiffs’ antitrust

prices supracom-to maintain CD at(1)standing: the allegedly unlawful con-
¶(TCAC 126.)petitive levels.”Music;onlyduct has to do with Internet

(2) Otherwise, substantiallythe hasplaintiff allegesno he would have TCAC
bought allegations para-Internet Music of in ainstead CDs but similar few other
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Allegations type linkageof this of arethat add materi-allegationsnographs, but
rely uponimportant. The cases Plaintiffsally these.to

alleg­link thehave a much closer betweenin the doallegations TCACThe
antitrustedly unlawful conduct and thethe antitrust stand­not suffice to establish

instanding plaintiff. example,of the ForAlthough Plaintiffsing purchasers.of CD
Industries, Corp.,Inc. v. SumitomoLoebprice“supracompetitivethat theargue

on theallegedly pricesdefendants fixedpay for CDs ‘flowspurchasersthat CD
market, by pur­futures but claimscopperconduct”anticompetitivefrom’ Defendants’

physical copper proceededof be­chasers(id. nothing more22), argument isat this
...price physical copper“the of iscause(1)allegations eitheripsethan dixit. The

directly price copperlinked to the ... forstandingallegeto antitrustare insufficient
(7th Cir.2002).469,futures.” 306 F.3d 476not demonstrate an ade­they dobecause

that to the fact thatpart,In was dueallegedbetween the mis­quate connection
in physical copper“dealers all forms ofan on the market orconduct and effect CD

(2) prices rigidbased on formulas relat­quoteallege cognizablenot antitrustdo
Here,alleged injury [copperis too ed to Id. there isstanding futures].”because the

allegedof the link”allegedattenuated from the source no “direct between Internet
Likewise,misconduct. pricing pricing.4Music and CD

LitigationIn Linerboard in­re Antitrustallpoint, allega­As to the first of the
verticallyavolved situation where inte­in the TCAC involvetions of misconduct

grated producers productionrestricted offixing prices of Internet Music. Without
linerboard, componenta of thewhich wasthat and Internetsaying more than CDs

product, corrugated packaging.end 305“substitutes,” goesthe TCAC onMusic are
(3d Cir.2002).145, Plaintiffs,F.3d 159into that Defendants’ conduct theassert

materials,buyers corrugatedof had anti­market “allow[ed]Internet Music Defen­
standing restrictingtrust because liner-­supracompetitiveatdants to sell CDs
output necessarilyboard theincreased82.)(TCAC ¶¶41,prices.” The TCAC

itprice corrugated packaging,of the asnonconelusory allegationscontains no
148-49,requireda atcomponent.was See id.the of Internetpricingabout how Music

case,In this there is no neces­pricing,affected CD how the CD market 159-60.
sary alleged pricelink between the of In­operated what af­generally, considerations

Music,ternet the market where the al­orpricing, anyfected CD kind of tie—
occurred,leged pricemisconduct and thecontractual, historical, correlative,or for

CDs, by totallyof which could be affectedexample pricingCD and Inter­—between
produc­distinct market forces or costs ofnet apricing. “physicalMusic Absent and

Moreover,tion. the TCAC does not ex­allegedeconomic nexus between the viola­
any Similarly, inplain alleged link. Blueplaintiff,”tion and the harm to the anti­

by. Virginia McCready, patientsShield v.standingtrust is difficult to come See of
Shield, 478, psychologists allegedlyat 102 of who were dam­Blue 457 U.S. S.Ct.

2540; Gen., aged by conspiracy psychiatristssee also Associated 459 U.S. at between
545-46, 103 standingS.Ct. 897. and health insurers had because

O'Lakes,uidation, Inc.,rely4. Other futures-market cases Plaintiffs Inc. v. Land 253
262, (D.Conn.2003) ("Defen-upon similarly distinguishable; F.Supp.2dare in all of 274

cases, allegations allegedplaintiffthose of contractual or dants concede that ahas
highly price pricecorrelated movements were at causal link between the CME butter and

cream,Chi., milk,E.g., priceissue. Sanner v. Bd. Trade 62 the wholesale of and but-of of
918, (7th Cir.1995); ter.”).Liq-F.3d 929 Ice Cream
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injury “inextricably inter-patients’ prices, goesthe was but the TCAC no further.
¶¶injury. 3, 126.)psychologists’ (E.g., 41,twined” with the best,TCAC At it

479, 482-84, 2540.457 U.S. at 102 S.Ct. could saybe read to that Defendants’ mo-
a toexceptionThis case created limited unstated,tivation supported some preex-

the rule that an antitrust claim must be isting, parallel conspiracyand to keep CD
by participant; ap-asserted a market it ¶(TCACprices high. 126 (stating that

plies injuries “inextricablywhen are inter- object of conspiracy was to “maintain CD
participant’s.a markettwined” with Am. prices supraeompetitiveat levels” (empha-

Ca.,Mgmt.,Ad Inc. v. Gen. Tel. Co. 190 added)).)sis But an allegationof such does
(9th Cir.1999).1051,F.3d 1057 n. 5 Blue TCAC,not exist in the and there is noth-

here,inappositeis because bothShield CD ining the TCAC to anyshow how conduct
purchasers and Music purchasersInternet was directed at the CD market or how
allegedly by higherharmed ofpriceswere other conduct affected the CD market be-

Music, respectively,and InternetCDs and yond conclusory allegations that Defen-
purchasers’ alleged injury isCD thus dis- dants could continue selling higherCDs at

tinct from and not intertwined with Inter- prices. The CD-purchaser plaintiffs do
purchasers’ injury. Finally,net Music not have antitrust standing. Associated

to CrimpersPlaintiffs allude Promotions Gen., 540, 545,459 atU.S. 103 S.Ct. 897.
Inc.,Inc. v. 724Office,Home Box F.2d 290

Were the above not enough, the(2d Cir.1983), supporting authority.as
allegesTCAC also an injury that is tooalleged conspiracyThat case involved an to

attenuated from the source of the allegedboycott a trade show that allowed televi-
misconduct. allegesThe TCAC that De­producers programmingsion to sell direct-
fendants’ inprice-fixing the Internet Musicly systems,to cable television rather than
market pricescaused of Internet Music tohaving producers go through middlemen

¶¶(TCAC 98-99,supraeompetitive.bepackaged programming togetherwho and
103,105,126.) allegationThis is sufficient.systems.sold it to the cable at 294.Id.

side-effect,aAs and with no conduct di­Crimpers directlyinvolved conduct affect-
market,rected at the CD the TCAC as­ing the group allegedlydefendants con-

serts that the Internetspired Here, price-fixingharm. Musicto 724 F.2d at 294.
scheme allowedentirelythe conduct was directed at an Defendants to continue

separate sellingof atgroup plaintiffs, any supraeompetitive prices.and effect CDs
¶(TCAC 126.)purchaserson CD was at allegationbest indirect. This is not suffi­

onlycient. Not nonconclusoryis there nocase,Although in inCrimpers and this
allegedconnection between the Internetcomplaints allegedthe a motive of the

markets,Music and CD but the CD mar­conspiracy harm plaintiffs,to the intent
by supplyket could have been affected andGen.,alone is insufficient. Associated 459

demand, production,cost of or other eco­537, 897; Shield,atU.S. 103 S.Ct. see Blue
whollynomic factors unrelated to Internet479,457 at 102 (statingU.S. S.Ct. 2540

¶(See, e.g., (discussingMusic. TCAC 71liabilitythat antitrust not a ofquestion“is
pricingfactors involved in CD that arespecificthe intent conspirators”).of the

distribution).)inabsent Internet Musicappear rely onlyYet Plaintiffs to on the
allegationsAbsent of some conduct direct­“motive, purpose and effect theintended of

(Pl. linkageed at the CD market or a direct21)conspiracy” Opp. sup­2007 at to
markets, allegationthe anbetween two ofport their CD-related claims. The thrust

inwrongdoing the Internet Music marketof the TCAC is that Defendants were mo­
engagetivated to in in bears little connection to the CD market.conspiracythis

Gen., 542-43,order to continue at atselling higherCDs Associated 459 U.S.Cf.
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544-45,(listing independent factors id at 103 S.Ct. 897. Given these103 S.Ct. 897
factors,play). CD-purchaserat This al­ additional the plain­that could have been

simply proper plaintiffs bringtoo attenuated from tiffs are not the toleged injury is
alleged they allegemalfeasance. See this action. The most mal­the source of the is

id.; Mgmt., 190 at inAm. Ad F.3d feasance the Internet Music marketsee also
(“Antitrust injury requires plain­the link towith no hard the CD market.51057

injury in the mar­tiff to have suffered its appear arguePlaintiffs to that no dis-
beingis re­competitionket where tinction between the CD market and the

strained.”); Salvage Transp.,Automated (PI.Internet Music market is warranted.
Inc.,Sys.,Inc. v. Wheelabrator Envtl. 155 21-22.)2007 atOpp. Although Plaintiffs

(2d Cir.1998) (similar).59,F.3d 79 complainthave structured their to define
Indeed, looking standingto the antitrust the relevant market as the market for

factors, CD-purchaser plaintiffs’ generally, allegationsthe stand­ music their involve
ing regards. onlyin several See In re conduct related tofails the Internet Music
DDAVP, First,at the585 F.3d 688. cause market and not the CD market. More-

over,any injury purchasersof to CD is from an Plaintiffs mar-themselves divide the
source; any by referringindirect the direct cause of ket to separatetwo classes of

injury in purchasers: purchasersis from machinations the Internet Internet Music
¶¶(TCACGen., 44-45.)Music market. Associated purchasers.459 U.S. and CD

540, Second,at 103 897. there is a explainsS.Ct. The TCAC itself how Internet
persons purchasedclass of who In­ example,Music differs from CDs. For In-—those

directlyternet Music self-interest ternet CD-quality”Music is “well below—whose
(TCACpub­would motivate them to vindicate the hampered byand “further DRM.”

¶ 74.)542, addition,lic Id. at 103 pricinginterest. S.Ct. 897. In CD includes
Third, allowing purchasers to anbring manyCD costs for features that distinguish

speculativeantitrust suit involves more in­ product:the it includes for produc-costs
juries discs, cases,alleged ingthan those to Internet Music packaging,the antisho-
purchasers, especially light mechanisms, distribution,in of the plifting shipping,

¶(TCAC 71.)allegationsdearth of the linkageabout be­ and so forth. telling-Most
tween the CD market the ly, allegesand Internet the thatTCAC while Internet

market, explainedMusic as above. at potentialId. Music “has the to transform the
542-43, (TCACby103 S.Ct. 897. Because the CD market” increasing selection

¶ 70),market is separate, explainsas the Court hamperedDefendants’ conduct its
infra, “the alleged effects on the mar­ development by[CD and “forestalled the time

may produced by independenthaveket] which Internet Music emergewould as a
542,factors.” Id. at 103 897.S.Ct. And reasonable consumer substitute for CDs.”

¶fourth, (TCAC 79.)strong potential dupli­ Thus,there is for the TCAC acknowl-
cative recoveries here because the pur­ edgesCD that Internet Music is not the same
chasers’ disentangleclaims are hard to as or a substitute for CDs. Even Plaintiffs’
from the purchasers’Internet Music implicitlymemorandum understands that
claims, injury they remedyand the to different;seek CDs and Internet Music are it

(PLarises from the same alleged products.”misconduct. calls them “related 2007

Appeals5. It is that allegations. Onlyillustrative the Court of sic-related once did the
hardly opinion vacating Appealsmentioned CDs in its Court of mention CDs in that discus-

sion,judgment dismissingthis Court’s earlier the and that mention referenced the lack of
explanation why complaintcase. any priceIts for the reduction in the for Internet Music

Starr,comparedsurvives focused instead on the Internet Mu- "as to CDs.” 592 F.3d at 323.
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21.) Finally, special lyit takes no addedat claims under IllinoisOpp. and New
Yorkthat a CD is a antitrust statutes aretraining to understand barred. The

argumentsCourt addresses theseproduct, while Internet Music is in turn.physical
meaningfulnot. These attributes could be In considering substantive state-law

over another.to one set of consumers claims, the Court a“follow[s] decision of
the highest state courtal- ‘unless there areTo summarize: the TCAC does not
very persuasive grounds for believing thatlege linkagea sufficient between the CD

highestthe state’s court longerno wouldtomarket and the Internet Music market
”adhere to it.’ In re New Motor Vehiclesallegations regardingmake its the CD

(In NMV),Exp.Can. Litig.Antitrust recognizable purposes.market for antitrust
(D.Me.2004)160,F.Supp.2d350 169 (quot-addition, injuryanallegesIn the TCAC

ing 19 Charles Alan Wright, Arthur R.attenuated from the ofthat is too source
Miller & Edward H. Cooper, Federalalleged to confer antitrustthe malfeasance

4507).'§Practice & Procedure “In thestanding CD-purchaser plaintiffs.on the
absence of a ruling by the state’s highestmerely pairs allegationThe TCAC an of a
court, may[the Court] and fol-consider^]allegation consequentialmotive with an of
low rulingsintermediate court unless [it is]harm to standing.assert antitrust The
convinced that the higheststate’s courtSupreme specifically thatCourt held this

However,would decide otherwise.” Id.approach, with the other factorscombined
the standing argument, which the Courthere,present is insufficient to confer anti-

first,addresses is a matter of federal law.Gen.,standing.trust Associated 459 U.S.
(“We545, conclude, Standingat 103 S.Ct. 897 there- 1. on OtherBehalf of

fore, that [plaintiffj’s allegations of conse- State Residents
quential resultingharm from a ofviolation The named Plaintiffs are residents

laws, bythe antitrust although buttressed California, Florida, Hawaii,of Massachu­
allegationan of intent to harm [plaintiff], setts, Minnesota,Michigan, Mexico,New

law.”).are insufficient as a matter of This York,New Oregon; theyand assert state-­
being complaintthe third amended involv- law claims under those states’ laws.
ing allegationsfactual that do not involve ¶¶(TCAC 44.)5-19, The TCAC also as­
the CD-purchaser plaintiffs, these claims serts state-law claims under the laws of

prejudice.are withDISMISSED fourteen other states and the District of
Columbia, plaintiffswhere no named res­

D. State-Law Claims ¶(TCAC 44.)ide.6 Because the TCAC
Defendants reassert three state-law- identifydoes not representativesclass

argumentsbased that were made but not from those fourteen other states and the
(1)previously: theyaddressed argue that Columbia,District of argueDefendants

Plaintiffs lack tostanding assert claims on that standingPlaintiffs have no Article III
ofbehalf residents of states not included in to disagree,assert these claims. Plaintiffs

(2)action;this that,Plaintiffs claims fail under case,saying in this class certification
(3)pleading requirements;state-law and “logicallyissues are antecedent” to stand­

unjustPlaintiffs’ enrichment claims are ing v. Corp.,issues. See Ortiz Fibreboard
815, 831, 2295,barred under the Illinois Brick doctrine. 527 U.S. 119 144S.Ct.

(1999).argueDefendants also that new-Plaintiffs’ L.Ed.2d 715

states,allegations6. The TCAC amends its to include a one-state increase from the thirteen
¶¶(TCAC (Pl.violations of Illinois state law. 146- parties’ papers.states identified thein

149.) Illinois is a state from which namedno 23.)Opp.2007 at 25 n.
hails,plaintiff making the total fourteen
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regardless plaintiffIII court of whether the namedan ArticleAlthough
class.”).partthat it has claim alone or as of aordinarily assure itself filed hismust

Generally,there is an this occurs in securitiesjurisdiction proceeding,before cases
broughtthat rule when class certifica­ claims related toexception “plaintiffsto where

Ar­“logically antecedent to they purchasetion issues are securities did not on the
(internal quotationticle III concerns.” Id. theory proposedthat class members had

omitted). “logicallyThe anteced­marks purchased them and would establish stand-
exactlyis not defined. Seeexceptionent” ing joined.” Blessing, F.Supp.2donce 756

Inc., 756v. Sirius XM RadioBlessing n. 1.at 451
(S.D.N.Y.2010).445, 451 TheF.Supp.2d The Court concludes that this case is

where “class certifica­cases indicate that are theone where class certification issues
potential standingthe of thetion is source any standing problems, making itsource of

pre­class certification shouldproblems,” ofappropriate to defer consideration
.standing inquiry.the In re Grandcede standing stage.until the class certification

Litig.,Auto Video Game No. 06 MDTheft disputenot that the namedDefendants do
(S.D.N.Y.3039993,1739, at *22006 WL standing bringPlaintiffs have to class ac-

2006) added);25, (emphasis accordOct. theytions the states where reside andin
451;Blessing, F.Supp.2d756 at see In re See,purchased e.g.,Internet Music. In re

Buspirone Litig., F.Supp.2dPatent 185 Flonase, Thus,F.Supp.2d692 at 533-34.
(S.D.N.Y.2002)363, (deferring stand­377 there is no risk that the named Plaintiffs

untiling inquiry after class certification toattempting piggy-backare “to on the
alleged problemsdecision because “these injuries of the unnamed class members.”

standingof will not arise unless class certi­ Auto, 3039993,In re Grand 2006 WLTheftgranted”). particularlyfication is This is Kane,(quoting Payton Cnty.at *3 v. ofwhere, here,true as Article III concerns (7th673, Cir.2002)).308 F.3d 680 Plain-
“pertain statutory standing.”to v.Salsitz they, alongtiffs claim that with a class of(S.D.N.Y.2002)Peltz, 95,210 F.R.D. 97 individuals,many ininjuredmore were allOrtiz, 831,(quoting 527 at 119U.S. S.Ct.

ways bysimilar the same conduct of the2295). holdingCases otherwise have been
price-fixingDefendants: of Internet Mu-

standingsituations where the of the
allegedsic. This conduct is to be the sameinplaintiffs questionnamed is or where
anyno matter plaintiffwhere resides.nu­standing plaintiffthe of each involves

This is not a case where nuances in theaffecting plain­ances in the conduct each
alleged injury suggestfacts of each thatOne, N.A.,E.g., Capitaltiff. v.Gunther

standing must be determined first. “The(E.D.N.Y.2010)264,F.Supp.2d703 274
therefore,question,relevant is not wheth-(named plaintiff standing);had no In re

er the standingNamed Plaintiffs have toLitig.,Flonase F.Supp.2dAntitrust 692
they certainlysue most do—Defendants —(E.D.Pa.2010)524, (similar,533-34 declin­

injuries sufficientlybut whether their areing standing inquiryto defer where defen­
purportedsimilar to those of the toClassdant standing onlythe of the“attackfed]

justify prosecutionthe of a [larger] classplaintiffs”);named Milberg,Marshall v.
Id.;action.” Blessing,accord 756LLP, 6950, 5177975,No. 07 Civ. 2009 WL

452;F.Supp.2d at Sheet Metal Workers(S.D.N.Y. 2009) (nuanced23,at *8 Dec.
Inc.,AmgenNat’l Health Fund v. No. 07conduct standing plain­determines of each

(D.N.J.5295, 3833577,at *9Civ. 2008 WLtiff); Corp.,see Clark v. McDonald’s 213
2008).13,Aug.(D.N.J.2003) (“Stated198,F.R.D. 204 dif­

Therefore,ferently, the ... certification issues areexceptionOrtiz does not class
ifapply standing any standing problemsthe issue would exist the source of iden-
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by stage Columbia,tified Defendants at this of the antitrust laws of the District of
Dakota,Michigan, Tennessee,SouthHere, moreover, statutory Westlitigation.

Wisconsin,Virginia, and wellas as thestanding generally respectis at issue with
protectionconsumer laws of North Car-Salsitz, 210 F.R.D. atto the state claims.

olina. Defendants focus on a single com-logically97. Class certification is anteced-
mon they saydenominator: that becausecase,standingent to in this and the Court
each of those states’ requirestatutes anstandingwill consider after class certifica-
allegation of conduct or substantial effectstion Blessing,has been resolved. See 756

state,within the the absence of such an452;F.Supp.2d Buspirone,at In re 185
allegation is fatal.7 In large part, Plain-F.Supp.2d at 377.

accepttiffs the proposition that these
Statutory2. State-Law Claims require allegationsstates of intrastate con-

duct or substantial effects within theargumentsDefendants make two basic
states, they saybut that the TCAC suffi-pleadingas to the of state-law claims.
ciently pleads activity.8intrastateFirst, they claim that the containsTCAC

allegationsinsufficient of intrastate con- Drawing all inferences in favor of
Plaintiffs, must,requiringduct in states such as theallegations Court the TCAC’s
allegations are satisfysufficient torequire-and that in states without a statesuch

requiringstatutes either allegations of in-ment, a lack of an intrastate connection
trastate conduct or substantial effectsfails under the dormant Commerce Clause.
within the state. The allegesTCAC thatSecond, they say that Plaintiffs do not

licensed,“produced,Defendants distribut-properly allege protec-state-law consumer
ed sold” Internet Music in all ofand/ortion claims.

¶¶(TCAC 39, 44, 57-59,the listed states.
a. Intrastate Conduct 136.)127, allegesThe TCAC that Defen-

argueDefendants that the TCAC dants’ conduct “inwas a continuous and
insufficiently alleges state claims under the uninterrupted flow of intrastate and inter-

supplemental briefing,7. In required Michigan.state duct VirginiaDefendants is in West
"apply exclusivelythat the state statutes to and South Dakota have statutes that courts

(Def.intrastate —not interstate —conduct.” ambiguoushave held to be as to whether the
10,Response Supp.to PL Auth. Dated June conspiracy allegedor the conduct must be to

2010, 5.) argumentat If this thatis relief have been within the state. S.D. Codified
anyunder these statutes is appli-exclusive of ("[A]§ conspiracyLaws 37-1-3.1 ... re-in

activity,cable federal relief for interstate the any partstraint of trade or commerce of
rejectsCourt it. Court does not inter-"[T]he unlawful.”);which is within this state is W.

pret inapplicablethe statutes to be where the see,(similar);§ e.g.,Va.Code 47-18-3 In re
anticompetitive may haveconduct both inter- NMV, 172,F.Supp.2d (holding350 at 175and, particularstate effects as concerns the ambiguous). light potentialstatutes In of this

question, impact.”state in intrastate Sheet ambiguity, courts have held that the statesWorkers, 3833577, (col-Metal WL2008 at *12 rangeintended to cover as broad a of activi-cases).lecting
possible requireties as and that the statutes

allegations of some conduct within the state.dispute Michigan, Virgi-8. Plaintiffs that West
Corp. MicroprocessorIn re Intel Li-nia, Antitrustrequireand South Dakota intrastate alle-

404, (D.Del.2007);tig., F.Supp.2d496 414 Ingations. Michigan explicitlyThe statute re-
NMV, 172,F.Supp.2dre 350 at 175. Accord-quires the unlawful restraint tradeof to be in

market,” objections having allegePlaintiffs' toingly, toComp."a relevant Mich. Laws Ann.
445.771,§ intrastate or effects as to Da-conduct Southwhich it defines as an area of

meritless,competition, Virginiaany part"all kota and West are and theor of which is with-
state,” Thus, require§in the Id. Court assumes that those an445.772. the Court states

allegation allegationassumes that an of intrastate con- of intrastate conduct.
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argueDefendants also that the antitrustthroughout the Unitedcommercestate
Arizona, Iowa, Minnesota, North¶89.) laws of(TCAC Pleadings involv-States.”

Carolina, Dakota,North Vermontandcon-of intrastateing allegationssimilar
requirehave not been determined to anthroughout theconductalongduct with
allegationsintrastate connection and thatactionsin nationwide classUnited States

that lack such a connection would violatein themotions to dismisshave survived
prohibition regulation thatthe on stateE.g., In revery argument.face of this

See,unduly burdens interstate commerce.Litig.,Confectionary AntitrustChocolate
Ass’ns,e.g., TruckingAm. Inc. v. Mich.(M.D.Pa.2009)538,F.Supp.2d602 581

Comm’n, 429, 433,Pub. 125Serv. 545 U.S.(similar allegeto intra-pleading sufficient
(2005).2419, TheS.Ct. 162 L.Ed.2d 407Wisconsin); In re Intelconduct instate because,tarryCourt need not here as

Litig.,Corp. Microprocessor Antitrust above, in areadingdiscussed the TCAC
(D.Del.2007)404, 411-14F.Supp.2d496 Plaintiffs, itlight most favorable to con-

(District NMV,Columbia); In re 350of allegationstains of intrastatesufficient
(South Dakota, Ten-F.Supp.2d at 171-75 passconduct or effects to Constitutional

Virginia).& The Court cau-nessee West havingmuster without to construe the lim-
allegations of thetions that “[t]he laws, any.on ifitations those state More-

certainly could have been more[TCAC] over, gettingwithout to the details of the
NMV,subject.”9fulsome on this In re jurisprudence, sayit suffices to that states

Nevertheless,F.Supp.2d350 at 171. the may regulate wholly activity,not interstate
inpleadingsCourt must construe the a theybut are not regulatinglimited to

light to Plaintiffs and thus con-favorable wholly id.;activity.intrastate See Grand
of nationwide sales andallegationssiders Nations,River Pryor,Enters. Six Ltd. v.

essentially the (2d Cir.2005).distribution on same terms 158,425 F.3d 169-72 The
rejectsin both intrastate and interstate com- argumentCourt Defendants’ as to

pleading under the ofmerce to be sufficient. See id. Defen- laws these six states.
The motion as to the antitruststate-lawdants cite v. Technol-InfineonCalifornia
claims is DENIED.AG,ogies they arguewhich holds that

similar tolanguage pleadis insufficient b. Consumer Protection Laws
1124,activity. F.Supp.2dinterstate 531 argueDefendants that the TCAC

(N.D.Cal.2007). case,1156 That unlike insufficiently pleads violations of the con­
it,this one and others similar to does not California,protectionsumer laws of the

specific allegationscontain of “intrastate” Columbia, Florida, Kansas,District of
along allegationsconduct with of conduct Maine, Massachusetts, Nebraska, New

“throughout the United States” and Mexico, York,New and North Carolina
persuasive.therefore is not In reSee pleadbecause the not req­TCAC does the

Chocolate, F.Supp.2d602 at 581 n. 53 deceptiveuisite or fraudulent un­conduct
conclusion).(coming matter,to the same der those a generalstatutes.10 As

helpful plaintiffs9. “It would have been if the TCACis insufficient under the District of Co-
allegations lumbia, Florida, Maine, Massachusetts,had added of state-directed activi- Ne-or
NMV,ty.” F.Supp.2dIn re at350 169 n. 2. protectionbraska consumer laws. Absent

example, simply adding allegationFor an of legalDefendants’ invocation of some basis to
throughoutconduct the United States "and in claims,dismiss these the Court will not do so.

superior pleading.each listed state” would be may pro-The claims under these states’ laws
ceed.developed argument10. Defendants nooffer

legal authorityor for their that theclaim
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here,allegations allegationscontains of such the Court can do noTCACwhether the
analysisthe ofor fraud affectsdeception disagreesmore and with Plaintiffs’ charac-

consumerunder each state’sallegations terization of the law.
Thus, the first ad-laws. Courtprotection determined,preliminaryThese matters

this issue.dresses the proceedsCourt to discuss state con­
allegationsnot containThe TCAC does protectionsumer law claims about which

Firstdeceptivefraudulent or conduct.of arguments.Defendants make It beenhas
all, to com­purportof the TCAC does not observed that different state consumer

Procedureply with Federal Rule of Civil protection onlystatutes contain “not nu­
9(b) ofplead any allegationand fraud with ances, but differing proof,standards of

(and, fairness,inparticularity Defendants substance,procedure, and remedies.”
argument).do not make this The Court

Co.,Tylka v. Gerber Prods. 178 F.R.D.any cognizablecannot find in the TCAC
(N.D.Ill.1998).493, 499 The Court thusallegations Secondly,of fraud. there is no

argumentsdiscusses Defendants’ with re­deception alleged about the nature of the
spect to each state because there is noproduct purchasedPlaintiffs or the terms
unifying theme.and conditions under which it was sold.

Intel,This is not a case like In re where i.California
product secretlythe was altered to under-­ agreePlaintiffs with Defendants

joined complementarywhen withperform theythat not abringdo claim under Cali­
by atechnology competitoroffered and Competitionfornia Unfair Law for dam­

the retali­where defendant threatened and ages because such a claim is not allowed.
against dealt itsated customers who with

SupplyKorea Co. v. Lockheed Martin
competitor. F.Supp.2d496 at 418. In­

1134, 29,Corp., 29 Cal.Rptr.2dCal.4th 131stead, rely ononly allegationsPlaintiffs
(2003).937, Instead,63 P.3d 943 Plaintiffsprice fixingthat Defendants concealed a

restitution, permissibleseek which is aparryin to Defen­conspiracy attempting
“prohibitsclaim. unfairId. This statute(Pl. at n.argument. Opp.dants’ 2007 34

unlawful, unfair,competition, including and39.) However, partic­if “failure to disclose
Thefraudulent business acts. [Californiaconspiracyin a antitrustipation purported

a ofrangelaw] covers wide conduct.” Id.consumer-protec­were sufficient to state a
argumentDefendants make no other aboutclaim, 1anytion then Section antitrust

why claimthis should be dismissed. Theirautomaticallywould a con­case become
motion is DENIED.sumer-protection case. That is not the

NMV, F.Supp.2dlaw.” In re 350 at 177 n.
ii.Kansas22; Ralfe,accord v. F.Supp.2dLeider 387

(S.D.N.Y.2005).283, Finally,295-96 al­ parties agreeThe that do notPlaintiffs
though assert that two other na­Plaintiffs assert a claim under the Kansas Consumer
tionwide antitrust cases determined that Act, §Protection Ann.Kan. Stat. 50-623
allegations price fixing monopoliza­of or but, rather,seq.,et under the “Restraint of

enough allege deceptivetion alone are to statute, §Trade” et De-seq.id. 50-101
conduct,or unconscionable that is not true. is DENIED asfendants’ motion therefore
cases,In both of those the courts under­ point.moot on this

detailed, analysisatook fact-intensive of
iii.New Mexicoallegationsthe to determine whether the

argueDefendants that the TCACcomplaints alleged such conduct. In re
NMV, insufficiently trade176-77, 196; alleges “unconscionable350 atF.Supp.2d see

Intel, §F.Supp.2d practices.”In re 496 at 418. N.M. Stat. Ann. 57-12-Without
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Goshen, 858, at774 N.E.2d746 N.Y.S.2d2(E)(2). generallycourts have“Federal
omitted).(internalthe New Mexico marksquotationunder 1195claimspermitted

ifprice fixing NMV,in cases F.Supp.2dAct at 197Practices also In re 350Unfair See
disparity be­alleges gross (“Anaplaintiff maythe violation violate sectionantitrust

andpaid productfor thepricetween the 349, only deceptive.”).if itbut is
received.” In rethe value Aftermarket antitrustThe does not containTCAC

4883,Litig., No. 08 Civ.AntitrustFilters with a de-that “were imbuedallegations
(N.D.Ill. 5,3754041, at *9 Nov.2009 WL Leider, F.Supp.2d387gree subterfuge,”of

Filters,2009). Here, as in Aftermarket 295, the case when courtsat as has been
paidallegation that Plaintiffsthe TCAC’s claims based on anti-uphold section 349
theyprices for the musicsupracompetitive found,thecompetitive conduct. As Court

allege gross dis­sufficient topurchased “is allege deception.notthe TCAC doesDE­Defendants’ motion isparity.” Id.
In rereliance on cases likePlaintiffs’Prac­to the New Mexico UnfairNIED as (Flat Panel) Litiga-TFT-LCD Antitrusttices Act.

(In I), 1109,F.Supp.2dre TFT 586tion
(N.D.Cal.2008), unpersuasive in1127-28 isiv. New York
because those cases deal with anthis caseargue that Plain­Defendants

argument about whether defendants madeLawYork General Businesstiffs’ New
misrepresentations plaintiffs.to There-349(a)§ theclaim is deficient because
fore, theDefendants’ motion to dismissallege any deceptivenot con­TCAC does
section 349 claim is GRANTED.requiresYork “aduct. The New statute

v. North Carolinain anengagingthat defendant isshowing
deceptivethat or mislead­practiceact or is thatargueDefendants the North

way plaintiffin and that hasing a material protection pro­consumer statuteCarolina
injured by reason thereof.” Goshenbeen deceptive”hibits “unfair or commercial

N.Y.,v. Mut. Ins. Co. 98 N.Y.2dof conduct,Life they argueof which the TCAC
1190,314, 858,746 N.Y.S.2d 774 N.E.2d Camp,v. 353allegations.lacks Dalton

(2002). deceptive practice,“The1195 (2001).647, 704,548 S.E.2d 711N.C.
omission,a or anrepresentationwhether argue that the TCAC containsPlaintiffs

likely to mislead a reasonablemust be at unfair con­allegationssufficient of least
acting reasonably under the cir­consumer Having alreadyduct. determined that

Morrissey v. Nextel Part­cumstances.” deceptiveof con­allegationsthere are no
ners, Inc., 209,72 A.D.3d 895 N.Y.S.2d TCAC, goesin the the on toduct Court
580, (N.Y.App.Div.2010). Although585 consider whether the TCAC contains alle­

uponthe New York statute is based sec­ gations of unfair conduct.
tion 5 of the Federal Trade Commission

persuasive authority arisingThe most(“FTCA”), York chosen notAct “New has
priceunder North law holds thatCarolina‘unfair’competition’to include ‘unfair or

an unfair under thatfixing practiceispractices protectionin its consumer stat­
Miller,state’s law. See Marshall v. 302ute, language bespeaks significantlythat a

(N.C.1981)539, 397,276 403N.C. S.E.2dLeider, F.Supp.2dreach.” 387 atbroader
(“A unfair itpractice is when offends es-Accordingly, “anticompetitive con­296.

public policy as well as when thetablishedpremisedduct that is not on consumer
unethical,immoral,practice oppressive,isnot within the ambit of thedeception is

substantially injurious tounscrupulous, orstatute,” 295,at statute“[t]heid. because
consumers.”); v.see also McDanielplaceseeks to secure an honest market

Co., 132,trust, deception, prevails,”where and not News No. 81 Civ.Greensboro
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(M.D.N.C.1943, 19, argueDec. that these claims are nothingat *3 more1983 WL
1983) in than(holding price-fixing damages allegedthat efforts claims for for the

violations,conduct antitrustcombination with other dishonest which are barred be-
law). theycause duplicative recoveryunder the North Carolina seeksuffices and

statute,Moreover, like the New York the because state antitrust laws should be the
remedyuponNorth law is based section 5 exclusive for suchCarolina violations.

Corp. argue theyv. Michelin Tire Plaintiffs first thatof the FTCA. ITCO are entitled
(4th Cir.1983).42, pleadtoCorp., 722 F.2d 48 alternative theories of relief and

However, statute, unjustunlike York the second thatthe New enrichment claims are
provision independentNorth law contains a of antitrust pro-Carolina claims and

“unfair” and thus ful- ceed on theirprohibiting practices own merits.
Id.; Leider,ly mirrors the FTCA. 387 Although requirementsthe to

F.Supp.2d at 295. Because of that similar- state,plead unjust vary byenrichment “al­
ity, construingdecisions the FTCA are most all require plain­states at minimum

ITCO,appropriate guidance here. 722 allege theytiffs to that aconferred benefit
acceptedat of“[I]tF.2d 48. is an tenet or uponenrichment defendant and that it

§basic antitrust law that 5 of the [FTCA] inequitable unjustwould be or for defen­
con-sweeps prohibitory scopewithin its 11acceptdant to and retain the benefit.”

§byalso condemned 1 of the Sher-duct Flonase, 541;F.Supp.2dIn re 692 at see
pointman Act.” topartiesId. Because the FDIC,also Pac. BancorpGolden v. 273

thatno reason to conclude North Carolina (2d Cir.2001).509,F.3d 519 “In contem­
otherwise,courts would rule the Court law,porary United States common restitu­

finds that the to state aTCAC suffices upon unjusttion based enrichment takes
claim under the North Carolina law for the forms”; mayat least two it be “autono­

it asame reasons states federal antitrust NMV,“parasitic.”mous” or In re 350
claim. Defendants’ motion as to the North F.Supp.2d at 207-08. Parasitic claims are

protectionconsumer law is DE-Carolina unjustthe enrichment is based“[w]here
NIED. tort,upon predicate wrong,a such aas

Unjust3. EnrichmentState-Law wrongfulbreach of contract or other con­
Claims duct such as an antitrust violation.” In re

Flonase, F.Supp.2dPlaintiffs assert claims for restitution 692 at 542 n. 13. “Con­
unjust versely, unjust mayon enrichment various enrichment anprovidebased under

laws, restitution,stating independent groundstate that “Defendants’ finan- for and
resultingcial benefits from their this is known as restitution.”unlawful ‘autonomous’

ininequitable “regulat­and conduct are traceable to Id. Autonomous claims an area
byoverpayments independent bodyfor Internet Music and CDs ed an of law” are

stemming problematic parasiticfrom Defendants’ combination more than claims be­
“premiseand to in Inter- cause the for such a claim mustconspiracy restrain trade

¶(TCAC 139.) that, ifnet Music.” Defendants be even the defendants’ conduct is

(withoutrejects argu- argue11. The Court as Plaintiffs Defendants’ refu-Defendants’ first
unjust tation),ment: that enrichment is disallowed privityat here ano state issue has

adequate remedy Id.;where an at law exists. requirement plead unjustto enrichment.
argument prematureThis is because Plaintiffs cases).(citingsee PL 2007 Mem. at 38 & n. 47

may plead in the alternative. In re K-Dur discussingDefendants' reliance on cases inci-
517,Litig., F.Supp.2dAntitrust 338 544 misplaced; mayis this casedental benefits

Likewise,(D.N.J.2004). argu-Defendants' benefits,involve certain indirect but it does
privityment with atthat Plaintiffs’ lack of benefits.not involve incidental

because,groundlessleast some isdefendants
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id.; seecomplain.Plaintiffs Seerequire- of whichthe substantiveunderblameless
Telecomms., Inc. v. U.S.also U.S. Eastantitrust stat-and statements of federal
Servs., Inc., 1289,F.3d38protection stat- West Commc’nsconsumerutes and state

(2d Cir.1994); Ferguson v. Lion1299can stillutes, neverthelessplaintiffsthe
Inc., 484,NMV, F.Supp.2d312 495Holdings,In re 350obtain restitution.”

(S.D.N.Y.2004). would under­clearly To do soPlaintiffs do notat 209.F.Supp.2d
NMV,regime.that In re 350they legalminetypethe of restitutiondifferentiate

(citingat 209 LocalF.Supp.2dn.at 209 86.id.seek. See Steamfitters
PhilipNo. Fund v.Union 420 Welfaremotion, thethis CourtofpurposesFor

(3dMorris, Inc., 912,171 936-37F.3dalleges that Plain-the TCACassumes that
Cir.1999)). Therefore, Plaintiffs “cannotmu-(payment fora benefittiffs conferred

uponof basedprevail on a claim restitutionsic) that, minimum,and aton Defendants
unjust Id. atenrichment.”[autonomous]violated the federalconductDefendants’

Flonase,210; F.Supp.2d692 atsee In reantitrust laws.
542 n. 13.

begins with the au­The Court
“parasitic”to theproceedingBeforeown, “unjust en­claims. On itstonomous

claims, that there are twoit must be notedordinarily not furnish a ba­richment does
purchaserstypes plaintiffsof here: directvoluntarilypartiesliabilitysis for where

purchasers. purchas-and indirect Directfullyinto andenterednegotiated,have
bought directlymusicers are those whoNMV,....” Inbargaintheir reperformed

(TCACpressplay.from MusicNet orHere,at 210. PlaintiffsF.Supp.2d350
¶ 44.) purchasers are those whoIndirectprices and obtained“paid purchasetheir
bought bymusic owned Defendants fromId. Plaintiffs do not seekproducts.their”
another source that is unrelated to Defen-sales, theyand do notrescission of the

(Id.) Moreover,dants. there are two cate-failed to receivepurchasers“assert that
gories of at issue: federal andviolationsthey bargained.”the for which Id.benefit

law.statethey overpaidthat for theThey only allege
they bargained. parasitic premisedAl­ As to claimsproduct for which

law, beyondit isauthority propositionexists for the on a violation of federalthough
“fair,” “any,” purchasers maythat indirectproviding only peradventurethat not con­

employ unjusta benefit defeats an autono­ not enrichment to skirt thesideration for
claim, recovery byunjust imposedenrichment see In re limitation on Illinoismous

Illinois, 720, 735, 97Litig., F.Supp.2dK-Dur Antitrust 338 Brick Co. v. 431 U.S.
(1977).517, (D.N.J.2004), 2061, L.Ed.2d 707 In re545-46 this ease does S.Ct. 52

K-Dur, NMV, Moreover,situation, F.Supp.2da as in In re 350 at 211.not involve
clearly com­plaintiffs alleged “theythe that there is no established federalwhere

the of their bar­ mon law of restitution for a federal anti­failed to receive benefit
Intel, violation, sug­421 notgain.” F.Supp.2dIn re 496 at trust and Plaintiffs do

in at 211(rejecting unjust gestenrichment claims an that the Court create one. Id.
case). Indeed, Therefore,Plaintiffs re­ n. 90. absent a basis for restitu­overpayment

they Because tion in federal both direct and indirectpurchased.ceived the music law
unjustonly purchasers may bringrestitution exists in the not enrich­autonomous

law, premised solelythe ment on a violationabsence of a violation of Court will claims
inquire para­not into the terms of the sale of federal law. Plaintiffs’ claim for

where, here, to therelatively comprehensive unjusta sitic enrichment is dismissedas
a violation ofstatutory premisedand and common-­ extent it is onstate federal

the federal law.proscribelaw scheme exists to conduct
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(N.D.Cal.2009)1179,F.Supp.2donparasitic premisedAs to claims 1185-87
Montana, Rico);law, (Virginia, and Puertoclaims Inof these boila violation state

Corp.re Antitrust 241remedies, Litig.,which theto an election ofdown Microsoft
563, (D.Md.2003) (Ken­F.Supp.2d 565-66compass“not unlimitedCourt does have

Oklahoma);tucky, Maryland, and see also“the statute... to determine” because
10/7(2)Comp.740 Ill. Stat. that(statingliability can override otherwisecreating

only attorney generalthe Illinois stateprincipleslawrelevant common restitution
may bring a class action on behalf of indi­relief, by prohibitingby permitting such

law).rect purchasers Manyunder Illinoistheby limiting enlargingrelief or orsuch
states adoptedhave not or re­expresslyrestitutionaryof relief.” Id. at 210.scope

Brick,jected theyIllinois but have anti­unjustsoughtPlaintiffs not an en­have
trust laws that are harmonized with feder­Montana,Florida,remedy underrichment
al law or look“overwhelmingly” to federalCarolina, Dakota law.North or North

Music,guidance. Digitallaw for In reNewThe Court has dismissed the York
F.Supp.2d592 at 448 & nn. 20-21. There­claims, theyso cannot be the basisstate

fore, any expresslystate that has notparasiticfor a claim. Without further di­
passed repealer legislationIllinois Brickpartiesfrom the about which otherrection

interpreted wayor its law in asuch as torelief,restitutionary thestates disallow
override the rule of pre­Illinois Brick ispurchaser para­will allow all directCourt
sumed to have decided to follow federalunjust proceedsitic enrichment claims to
law, theincluding Illinois Brick limitationthey merelyin states not named because

See,purchaser e.g.,on indirect claims. In
provide remedy.a different form of

II, 1185-87;re TFT 599 atF.Supp.2d FTC
Plaintiffs,purchaserIndirect how­ Labs., Inc., 25,Mylanv. F.Supp.2d62 43

ever, they mayface a further limitation: (D.D.C.1999). (ifIn addition to claims
innot recover restitution states that follow Florida,any) brought under the laws of

In rethe rule of Illinois Brick. See Flo­ Illinois, Montana, York,New North Car­
(Illinoisnase, at 544-45 fol­F.Supp.2d olina, Dakota,692 parasiticand North all

lows Illinois Brick for individual indirect premisedclaims on the state laws of states
(Flat Panel)purchasers); In re TFT-LCD that follow Brick are DISM­Illinois

(In II),Litig.Antitrust re TFT 599 ISSED.12

133.18(1)(a);§plaintiffs pur­12. in Bunker's Glass Co. v.Of the other states which Stat.
PLC, 9, 99,action,pleaded Pilkingtonportedly in Ari­ 206 Ariz. 75 P.3d 102reside as this

zona, California, Columbia, (2003); Corp.,v. 646 N.W.2dthe District of Comes Microsoft
Kansas, Minnesota, 440,Maine, (Iowa 2002);Michigan, v.Neva­ 441 Sherwood Microsoft

21780975,da, Mexico, Dakota, Tennessee, M2000-01850,Corp.,New South 2003 WLNo.
Vermont, 31, 2003).Virginia, (Tenn.Ct.App. JulyWest and Wisconsin have at *29 Massa­

onlypassed repealer in thatIllinois Brick laws or their chusetts is somewhat different
maypermits purchasershave that law maintain a cause ofcourts held state indi­ direct

act,purchaser by the but bothrect suits individuals. The action under state antitrust
following authority purchasers mayCourt relies on the from direct and indirect maintain

holding a action under the state consumereach state in that these states do not cause of
Hoffmann-LaRoche,protectionfollow Illinois Brick: Cal. Bus. & Prof.Code act. Ciardi v.

53, 308-09,28-4509(a); Ltd., 303,16750(a); §§ 436 Mass. 762 N.E.2dD.C.Code Kan.
50-161; 10, (2002).§ a ofAnn. tit. 312 Plaintiffs do not assert causeStat. Me.Rev.Stat.

act,1104(1); 445.778(2);§Comp.§ action under the Massachusetts antitrustMich. Laws
93,325D.57; relyingseq.,§ § etMinn.Stat. Nev. Rev. Stat. Mass. Gen. Laws ch. 1

law,598A.210(2); 57-1-3(A); protectiononly§ §N.M. Stat. Ann. instead on the consumer
37-1-33; 93A, seq. parties§ §Vt. id. ch. 1 et Because theS.D. Codified Laws Stat. Ann.

9, 2465; 142-9-2;§ have not whether the TCAC is suffi-tit. W. Va.Code R. Wis. briefed



414

questionThe for the aPlaintiffs’ autonomous Court was whetherTo summarize:
dismissed, statutoryunjust damages proceedclaims are suit for couldenrichment

under the ofparasitictheir claims laws in federal court a class action notwith­but as
all, pleadedstates in themany, standingbut not limitation.the state statute’s Id.

may proceed.TCAC questionat 1437. The same exists here
clearly providesbecause the Illinois lawNewly4. Added State Law Claims

an remedy pur­for individual for indirectThe adds state-law claims underTCAC
chasers, yet mayit limits those who main­New York law. Plaintiffs ar­Illinois and

allegedtain a class action for the sameSupremethat the Court’s decision ingue
only attorneyviolation general.to the stateShady Orthopedic Assocs. v. All­Grove

10/7(2) (“No740 Ill. Comp. provisionStat.—Co., -,state Ins. U.S. 130 S.Ct.
deny any personof this Act shall who is an(2010)1431, L.Ed.2d 311 allows them176

purchaserindirect rightthe to sue forclaims. The Court ad­to assert these
damages.”).claims,newly begin­dresses these added

framework,Setting legalunder law. out the thening with claims Illinois
proceeded analyze questions:Court to twoi. Illinois

first, applicablewhether the federal ruleargueDefendants that Plaintiffs’
second,applies, and whether that rule “ex-claim antitrustunder Illinois law on behalf

statutoryceeds authorization or Con-of all purchasersIllinois-resident indirect
gress’s rulemaking power.” 130 S.Ct. atexpressly precludesfails because the law

(majority1437 Aop.). majority of theprivate parties asserting classfrom actions
Court concluded that Rule 23 conflictedpurchasers.on of indirect Theybehalf
with the state statute because Rule 23acknowledge that the Illinois law does not

categorical“creates a entitling plain-rule a“deny any person who is an pur­indirect
tiff specifiedwhose suit meets the criteriaright damages,”chaser the to sue for but

pursueto his claim as a class action.” Id.they say only attorney gen­that the state
analysisat 1437-38. The appliessame inmayeral aassert class action under this

diversity plaintiffthis case: a in federal10/7(2).Comp.law. 740 111. TheyStat.
maycourt maintain a class action if hearguetherefore that Plaintiffs lack stand­

wishes; this rule conflicts with the Illinoising under the Illinois statute or that Shady
statute, places maywhich limits on whopermitGrove does not them to assert a
maintain a class action in antitrust suits.beginsclaim. The Court Shadywith
Unless Rule 23 statutory authorityexceedsGrove because that analysis determines

Congress’s then,or rulemaking power, it—standing.whether Plaintiffs have
and not the applies.state Id. atrule—Shady is a decisionGrove about the
1437.doctrine,contours of the Erie itbut did

SupremeThenot in Court differed as to theunanimity points.result on all The
proper analysis of question,Court considered whether a this secondNew York law

prohibiting though agreeclass in even the thatanyactions suit seek- Justices a fed-
ing penalties or statutory may “abridge,minimum dam- eral rule not orenlarge,
ages precluded a modifyfederal court from exer- a right.”substantive Id. at 1442
cising diversity jurisdiction (Stevens, J.,over a (plurality op.);class id. at 1452

(majorityaction. 130 S.Ct. at op.). concurring1436 in part concurringand in the

proceedcient to state a cause of action plaintiffs,under the claim to for Massachusetts
law,protectionMassachusetts consumer the any.if

parasitic unjustCourt will allow a enrichment
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enjoys Justices,plurality opin- result the assent of fiveJustice Scalia’sjudgment).
holding ofsimple approach: may“the va- the the Court be viewed ascontained aion

entirely bydepends positionRule that taken those Members wholidity of a Federal
inprocedure.” judgmentsId. concurred the on the nar-regulateswhether itupon

”grounds.’Justice Scalia rowest United States v. Alcan(plurality op.).at 1444
(2d179,merely Corp.,... Aluminum 315 F.3dthat a “class action 189thought

Cir.2003) States,adjudicate v.(quotinga court to Marks Unitedenables federal
188, 193, 990,multiple partiesof at once” but 430 U.S. 97 S.Ct. 51 L.Ed.2dclaims

(1977)) (internalparties’ legal rights quotationleaves “the 260 marks omit-doing so
ted). blanche;intact and the rules of decision This rule is not a carte itand duties

gar- only applies opin-at 1443. view “in instances whereunchanged.” Id. This one
only meaningfully regardedof four Justices. ion can be ‘nar-supportnered the as
separately. say,He ex- rower’ than another ... thatJustice Stevens wrote is to

onlynuanced view of a similar when that narrowplained opiniona more is the com-
procedural representing posi-state mon denominatorconcept: “there are some the

apply approved by justices.”must in tion at leastrules that federal courts five
(internalthey quotationfunction as a Id.diversity cases because marks and citation

omitted). does,ofpart approachof the State’s definition substantive “Justice Stevens’
(Ste- however,at form therights grounds’and remedies.” Id. 1448 ‘narrowest in

vens, J., Wellbutrin,concurring part concurring Shadyin and Grove ....” In re 756
judgment). procedural F.Supp.2d justicesin “A state at 675. five in“[T]hethe

rule, inthough undeniably ‘procedural’ the the concurrence and the dissent concluded
term, validitytheordinary maysense of the exist to that of Federal Rules of Civil

turns,may part, rightsoutcomes in Procedure in on theinfluence substantive and
byafforded the state rule that the Federalupsome instances become so bound with

Id.;displaces.”Rule see In re Pack-that it alsoright remedythe state-created or
aged Litig., F.Supp.2dIce Antitrust 779rightthe thatscopedefines of substantive

(E.D.Mich.2011) (“Courts642,(internal 660 inter-remedy.” quota-or Id. at 1450
omitted). preting Shadythe decision ... haveGrovetion marks and citation “When

that concur-concluded Justice Stevens’abridge, enlarge,toappearsa federal rule
controlling opinion byrence is the whichmodify right,or a substantive federal

bound.”).courts are'interpretingwhether the rule cancourts must consider
reasonably interpreted to avoid that im-be law,The Illinois under Justice Stevens’s
permissible result.” Id. at 1452. Never- controlling analysis, is “substantive” and
theless, finding pro-that a federal rule of providestherefore the rule of decision

Congress’s authoritycedure exceeds is a states,It in part:here. relevant
Grove,In“high” Shadybar. Id. at 1457. injured inAny person who has been
901(b)§“Justice Stevens concluded that or or is threat-property,his business

not intertwined with New York’s defi-was injury, by a violation ofened with such
rightsnition of substantive because the main-mayIllinois antitrust[the statute]

code,in it isproceduralrule is New York’s tain an action in the Circuit Court for
applicable broughtto class actions under both,injunction,damages, or for an or

law, legislativethe histo-any source of and any person who has committedagainst
In re XLry ambiguous.”was Wellbutrin such violation........

670,Litig., F.Supp.2dAntitrust 756 674 denythis ActprovisionNo of shall
(E.D.Pa.2010). any purchaserwho is an indirectperson

“ damages....for Pro-righta decides a the to suefragmented‘When Court
personno shall beexplainingrationale the vided further thatsinglecase and no
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action in Plaintiffs’ claim on behalf- of indirectmaintain a classtoauthorized
pur-this for indirectany purchaserscourt of State under Illinois law is DIS-
Act,under thisasserting claimschasers MISSED.

exceptionthe sole of this State’swith ii. New York
General, may maintain anAttorney who

un­Plaintiffs have added a claimin thisparens patriae providedaction as
Act,Donnelly ader New York’s which issubsection.

New York antitrust statute. Defendants10/7(2). This statuteComp.Ill. Stat.740
that, though Shadyeven Grovecontendupthat is “so boundprocedureaprovides

private statutoryclass actions forallowsremedyrightthe state-created orwith
claims in federal court under New Yorkscopethe of that substantivethat it defines
law, claim fails “federalPlaintiffs’ becauseGrove,remedy.” Shadyor 130 S.Ct.right

preempt Donnellylaws the Actantitrust(Stevens, J., inconcurring part andat 1450
alleged principallywhere the conduct af­Therefore,inconcurring judgment).the

Conergyfects interstate commerce.” AGthe federal rule to override thisapplying
Materials, Inc.,v. MEMC Elec. 651application“an of a fed­process would be

(col­(S.D.N.Y.2009)51, 61 n.F.Supp.2d 83effectively abridges, enlarg­rule thateral
cases).es, right lecting arguemodifies a or Plaintiffs that feder­or state-created

remedy” and is Id. at 1451. preemption onlydisallowed. al obtains whenantitrust
at inUnlike the New York law issue impactthere is “little or no on local or

Grove,Shady its limitation is not contained Queens,intrastate commerce.” Two Inc.
in generally applicable procedurala rule Scoza, 302, 517,v. A.D.2d296 745 N.Y.S.2d

rather,but, in of theparagraphthe same (N.Y.App.Div.2002).519
underlyingthat thesame statute creates

Although quoted bythe authorities theWellbutrin,right. In re 756substantive
broad,parties categoricalcontain lan-thatF.Supp.2d applies onlyat 677. It to

guage, suggestthe state authorities that“Furthermore, courts havestatute. Id.
requires impactNew York an on intrastaterepre­observed that the Illinois statute

to acommerce so as avoid dormant Com-policy judgmentsents a as to the feasibili­
(“TheComparemerce issue. id.Clausety recovery, whichmanaging duplicativeof

question is whether the burden on inter-legislaturethe to the Attor­has entrusted
outweighsstate commerce the States’ in-ney but not to individual indirectGeneral

(internal quotationterests.” marks omit-purchasers.” policy judgmentId. That is
ted)), with, e.g., Nat’l Elec. Ass’n v.Mfrs.Indeed, expresslysubstantive. the statute

(2d Cir.2001) (“ASorrell, 104,272 F.3d 108cautions courts to take care to follow the
maystatute violate the well-establishedduplicateIllinois Brick rule and avoid re­

ofaspect‘dormant’ the Commerce Clausepurchasercoveries. “Because the indirect
imposes... if it a burden on interstateof the IAAlaw]restrictions are[Illinois

commerce incommensurate with the localunderlying‘intertwined’ with the substan­
(internalbenefits secured.” citations omit-tive right, application of Rule 23 would

ted)). out,pointAs Plaintiffs the cases on‘abridge, enlarge modify’or Illinois’ sub­
relywhich Defendants involve situationsrights,stantive and therefore Illinois’ re­

only tangentialwhere the defendants hadon purchaserstrictions indirect actions
appliedmust be in federal court.”13 Id. connections to New York. And as the

holding13. This indicates that Plaintiffs have law.
standing bringno to suit under the Illinois
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¶¶ 26.)21-23, thatdetermined, complaint allegesII. Thesupra PartalreadyCourt
had in­Companies ownershipthe Parentintra-D.2.a., a sufficientallegesthe TCAC

pressplay,terests in MusicNet and whichoftypethisconnection to survivestate
customers,music to and that SCAsold“signifi-alleges aThe TCACargument.

directly throughmusic its website.soldinintrastate commerce”impactcant on
¶¶ 72.)(TCAC 58-60, 67, None of this isAG,York, F.Supp.2d atConergy 651New

conduct; conspira­an antitrustactionable61, purchasers presum-the endbecause
enough “factualcy complaint must assertNewInternet Music fromably purchased

asuggest plausibly precedingmatter” toinproductconsumed the NewYork and
555-57,agreement. Twombly, 550 U.S. atMoreover, Defendantsmany of theYork.

1955; Research,127 see DM Inc. v.S.Ct.Cityin Yorkheadquarteredare New
53,Pathologists,Am. 170 F.3d 55Coll. ofYork, theyin New andincorporatedand/or

(1st Cir.1999). Although arguePlaintiffsinbusiness Newclearly significantconduct
they alleged Compa­that that the Parentnotantitrust law doesYork. Federal

directly allegedwere involved in theniesAct in this case.Donnellythepreempt
(PI.conspiracy Supp.Mem. of Auth. Dated

newlymotion to dismiss theDefendants’ 2, 2010, 1), readingat a of the com­June
York claim is DENIED.added New complaintTheplaint indicates otherwise.

of the Parentalleges direct involvementDis-CompanyE. Parent Motions to
by way toCompanies genericof referencesmiss

(Id. 1-5.) approachat“defendants.” This
defendants, SonyThree named See, Co. v.e.g.,is insufficient. Monsanto

(“SCA”), Bertel­Corporation of America 764,752,Corp., 465 U.S.Spray-Rite Serv.
smann, (“Bertelsmann”),Inc. and Time 1464, (1984);104 79 L.Ed.2d 775 InS.Ct.

(“Time and,Warner, collec­Inc. Warner” 47,Litig.,re Elevator Antitrust 502 F.3d
move totively, Companies”),the “Parent (2d Cir.2007);50-51 Heart Disease Res.

complaint against them be­dismiss the 98,Corp., 463 F.2dFound. v. Gen. Motors
tothey parent companiesare thecause (2d Invamed,Cir.1972); Inc. v. Barr101

complaint.actors named in therelevant Labs., Inc., 210, 221F.Supp.2d22
allega­thatargueThese defendants absent (S.D.N.Y.1998); De v.see also Jesus

cor­allowing piercethe to thetions Court (2dSears, Co., 65, 70Roebuck & 87 F.3d
veil, separate corporatetheir formporate Cir.1996) corpora­(reiterating that related

The Courtentitles them to dismissal. separate).presumedtions are to be
CompaniesThe Parent could beagrees.

aside, theinvolvementDirect
directly egosor as alter of entitiesliable

to thecomplaint imputethrust of the is
they complaintown or control. The is

Companies’Parent subsid­actions of the
theory.under eitherinsufficient (MusicNet andjointiaries or ventures

theBeginning straightforward,with the ButCompanies.to the Parentpressplay)
by the Parentalleges no conductcomplaint allege a tocomplaintthe does not basis

that violates the law. TheCompanies forms ofseparate corporatethedisregard
alleges Compa-that each Parentcomplaint liability on theimposethese entities and

subsidiarya that ownsny parentis a of general princi­“It aCompanies.Parent is
copyrights, royalties,musicalrightsthe to incorporate deeply ingrainedlawple of

and that runslicensing agreementsand legal systems that aour economic and
(TCACoperations.musicthe related ... is not liable for theparent corporation

¶¶ 26.)21-23, CompaniesParent v.The subsidiaries.” United Statesacts of its
1876,51, 61, 118ownership Bestfoods,in or 524 U.S. S.Ct.have no direct involvement

(1998) (internal(See quotation141 43licenses. TCAC L.Ed.2dof the relevant music
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omitted); see, Long corporation actingv. the is a mere sham fore.g., Greenemarks
(2d shareholder,Co., 224, amongthe others. MicroS­280 F.3d 235-36Island R.R.

Cir.2002). trategy Corp.,Inc. v. Acacia Research Civ.equally“But there is an funda­
5735, 5550455,A. 2010 at *11law, No. WLcorporate applica­ofprinciplemental

(Del.Ch. 2010);30,Dec. Fantazia Int’lrelationship asparent-subsidiaryto theble
N.Y., Inc.,Corp. v. CPL Furs 67 A.D.3dcorporatethat the veilgenerally,well as

511, 28, (N.Y.App.Div­889 N.Y.S.2d 29the heldmay pierced and shareholderbe
.2009).when,conductcorporation’sliable for the

alia, formcorporateinter the would other­ may liabilityIn neither state
accomplishto certainwise be misused merely parent’sbe on aimposed based” Bestfoods,....wrongful purposes 524 ownership controllingof a interest in the

62, 118U.S. at S.Ct. 1876. Mabon,subsidiary. Nugent & Co. v. Tx.
8578,Corp., A.EnergyAm. Civ. No. 1990choice-of-­“Under New York

(Del.Ch. 1990)44267, 12,Apr.WL at *5principles,law the issue of whether the
(“[T]he separate corporate existences ofmay piercedveilcorporate be is deter­

subsidiaryparent and will not be set asidemined under the law of the state of incor­
merely showingon a of common manage­poration.” Spagnola Corp.,v. Chubb 264

entities, showingment of the two nor on a(S.D.N.Y.2010)76, (citingF.R.D. 85 n. 10
parentthat the owned all the stock of theAtex, Inc., 1451,Fletcher v. 68 F.3d 1456

subsidiary.”); Corp.Sheridan Broad. v.(2d Cir.1995)). Here, Time Warner and
Small, 331, 45,19 A.D.3d 798 N.Y.S.2d 46corporations,14Bertelsmann are Delaware

Indeed,(N.Y.App.Div.2005). a showinga corporation.and SCA is New York
“perpetratedthat a fraud would be¶¶(TCAC 22-23.) Delaware,In “a court

through misuse of corporatethe form”can thepierce corporate entityveil of an
generally requiredis in both states.subsidiarywhere there fraud or ais where

Corp. v.EgyptMedi-Tec Bausch &ofin instrumentalityis fact a mere or alter
19760,Surgical,Lomb No. A.Civ. 2004ego Geyerof Ingersollits owner.” v.

(Del.415251, 4, 2004);at *7WL Ch. Mar.(Del.Ch.­Co., 784,Publ’ns 621 A.2d 793
Morris, 807,see 603 N.Y.S.2d 623 N.E.2d1992). Likewise, York,in “piercingNew

states,Finally,at 1161. in corpo­both thecorporate requires showingthe veil a that:
separate identity generallyration’s is re­(1) completethe owners exercised domina­

spected, proponentand the of disregardingcorporation respecttion of the in to the
corporation’s separate identitya bears a(2)attacked;transaction and that such

heavy Holdings,burden. TNS Inc. v.domination was used to commit a fraud or
335,Corp.,MKI Sec. 92 N.Y.2d 680wrong against plaintiffthe which resulted

891, 749, (1998);N.Y.S.2d 703 N.E.2d 751in plaintiffs injury.” Morris v. N.Y. State
Inc., 5550455,MicroStrategysee 2010 WLFin., 135,Dep’t Taxation & 82 N.Y.2dof

at *11.807, 1157,603 N.Y.S.2d 623 N.E.2d 1160
(1993). determiningIn whether pierce allegeto The TCAC fails to circumstances

state,corporatethe veil in either courts that piercewould allow the Court to the
allegations disregarding corpo­ Companies’ corporateconsider of Parent veils. The

formalities, siphoningrate or intermingling complaint allegationscontains no that the
funds, inadequate capitalization,of or that Parent Companies corporatemisused the

Inc., 4,(Form 10-Q)Although place Quarterly Report (May14. the of Time in-Warner's
corporation complaint, 2011);is not stated in the the Equity Aquila,Citadelsee Fund Ltd. v.

judicial Inc., 474,Court takes notice that Time Warner (2d Cir.2006).Fed.Appx.168 476
Warner,corporation.is a Delaware Time
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atformalities, Corp.,Broad. 798 N.Y.S.2d 46.Sheridanform, corporatedisregarded
though challengeeven Plaintiffs as-funds, Andotherwise misusedorcommingled

Starr,ventures,See, joint 592of the seepectsof the entities.identitiesseparatethe
326, allegationsat there are no about70; F.3dJesus, v.at Miller87 F.3de.g., De

Companies.the Parentany involvement of9728, 96569,1997WLNo. 95 Civ.Citicorp,
(S.D.N.Y. 4, 1997) New(quotingMar.at *9 anythatallegationsThere are no Parent

to be thesubsidiary hasYork law that inanything actionable theCompany did
for veil to bedummy” parentof“mere thealleged conspiracy.antitrust Whether

Inc., 2010 WLMicroStrategypierced); anythingor didjoint ventures subsidiaries
5550455, *11; Corp.,Int’l 889Fantaziaat respectactionable is not relevant with to

allegation thatat There is noN.Y.S.2d 29. CompaniesParent ab-liabilitythe of the
separatetheCompanies usedthe Parent veil,pierce corporatea basis to thesent

toform of the subsidiariescorporate Moreover, noalleged.and none is there is
the com­a fraud. The mostperpetrate Companiesthat the Parent di-allegation

CompaniesParentalleges is that theplaint in anengagerected the subsidiaries to
and haverespectivetheir subsidiariesown As stated in a caseconspiracy.antitrust

jointin the ventures.15ownership interests ofinvolving significant allegationsmore
72.)¶¶(TCAC 21-23, 25-28, 57-58, But a subsidiaries,over“dominion and control”

jointin a venture isownershipmere stake unadorned invocation of dominion“[t]he
wrongdo­ofgrounds presumptionnot for a In resimply enough.”and control is not

part its owners.ing or fraud on the Currency Litig.,FeeConversion Antitrustof
Music, CBS, Inc.,See, (S.D.N.Y.2003).Inc. v.e.g., 385,Broad. F.Supp.2d265 426

1551,1, 23, 60 L.Ed.2d 1 Here,441 99 S.Ct. pervasiveU.S. of less controlallegations
(1979) (“Joint coopera­ entities,and otherventures subsidiaryover the combined with

usually un­arrangements are also not complete anytive the absence of basis to infer
agreement price... the on is asubsidiarylawful where the use of the entities as

all.”); fraud,atnecessary product perpetrateto market the to a are likewisemeans
1,Texaco, inDagher, beingv. 547 U.S. There no basis theenough.also Inc. notsee

(2006);5-6, 1276, liability1 to the Parentcomplaint impute164 L.Ed.2d to126 S.Ct.
Found., againstof actionsCompanies, dismissal theCorp. OpenAddamax v. Software
(declin­(1st Cir.1998)Inc., 48, appropriate.them is152 F.3d 52

liability1 foring adopt perto se section
Portions theF. Motion to Strike of“completeit is ajoint venture unless

TCACsham”). joint sepa­ventures here areThe
aenjoy presumption paragraphsentities and move to strikelegalrate Defendants

Jesus, 87, 106-112, para-87 F.3d at ofseparateness. See Be and the last sentenceof
even Defendant’s motionsimply owning, graphIt clear that 38 of the TCAC.70. is

except paragraphas to 38wholly owning, subsidiarya is insufficient is GRANTED
Mabon, and 106-112 con-corporate paragraphsveil. See because 87pierceto the

inflammatoryCo., 44267, *5; onlythat isat tain informationNugent & 1990 WL

BMG,Bertlesmann, separaterights” Sony aroyalty torespect the TCAC and15. With to
Bertlesmann,AG, entity "produces, and distrib-that licensesnotstates that Bertlesmann

(Id.)Inc., (TCAC in this lawsuit.ownership Sony utes” the music involvedan in BMGhas
¶21), AGWhether Bertlesmann or Bertlesmanntheir memoran-but Plaintiffs state in

Inc.,Bertlesmann, Sony BMG is thus notan inis the owns interestdum of law that
motion;Moreover, purpose of this inalleges material for theTCAC thatowner. the

case,SCA) pierce either(and no basis toeither there istransferred theirBertlesmann
entity's corporate veil.licensing agreementscopyrights,"musical
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investigations litigationand is based on or
unconcluded,that is concluded with no and T.T.res- C.T. on behalf of their

Defendants,againstolution or son, M.T.,concluded Plaintiffs,
wholly digitalbut irrelevant to music. v.

CROTON-HARMON FREEUNIONIII. CONCLUSION
DISTRICT,SCHOOLabove,For the reasons stated Defen-

Defendant.dants’ motion to dismiss [dkt. no. is132]
in part part.GRANTED and DENIED in No. 10-cv-1624.

The result is as follows: Plaintiffs’ Sher-
Court,United States Districtmay proceed.man Act claims The CD-

S.D. New York.purchaser does notclass have antitrust
standing, and its claims are DISMISSED 18,July 2011.
with prejudice. The Court will conduct a
standing inquiry on claims asserted in

plaintiffstates in which no named resides
at the class certification stage. Defen-
dants’ motion to dismiss claims for viola-
tions of protectionstate consumer statutes

York,exceptis DENIED as to New in
which itcase is GRANTED. Defendants’

unjustmotion to dismiss the enrichment
claims partis GRANTED in DE-and

part.NIED in unjustAutonomous enrich-
ment claims are DISMISSED. Parasitic
unjust enrichment claims are DISMISSED

Illinois, Florida,as Montana, York,to New
Carolina,North and North Dakota based

claims, any,if may proceedbut as to other
states. Defendants’ motion to dismiss the
newly added Illinois and New York state
antitrust claims is DENIED in part and

in part.GRANTED The New York claim
only may proceed. Defendants’ motion to

againstdismiss claims Compa-the Parent
nies is GRANTED. Defendants’ motion to
strike portions of the TCAC is GRANTED
in part and DENIED in part; paragraphs
87 and 106-112 are stricken.

partiesThe shall confer and inform the
1, 2011,Court no later than August how

they propose proceed.to
SO ORDERED.


