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Co.,authorities, v.his Robinson Shell Oil
843,337, L.Ed.2d519 117 S.Ct. 136U.S.

(1997), points ap-out thatspecifically808
entirelyplicants employeesand fall under

categoryin ofcategories,different that the
“many personsincludes who willapplicants

“[ujnsuc-not asemployees,”become such
applicantscessful or those who turn down

joba offer.” Id. at 344.

Mr. Hatton further asserts that it is
employeeirrelevant whether he is an or

byapplicant, rightsbecause created sec-
apply “preference eligible”tion 3330a to a

regardless employmentof his status. We
reject argument.that While section 3330a

status,to employeedoes not refer the
in apply-issue of status becomes relevant

ing jurisdiction-conferring provisionthe of
40122(g)(3),§ explicitly49 U.S.C. which is

to employees.limited
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1998,States District Court for the District of In March AspexChic and entered
in Optik,Nevada favor of into a agreementE’Lite Inc. written license wherein

(“E’Lite”) Aspex standingthat lacked Chic was defined as the andto “LICENSOR”
Aspexsue E’Lite as theinfringement (“Chic-Aspexfor of Patent “LICENSEE”U.S.

(the5,737,054 6,012,811 Agreement”).Nos. and Under the terms of this“’054
patents,” respectively) agreement, granted Aspexand ’811 Chic an exclu-as an ex-

inAspex Eyewear, anyclusive licensee. Inc. sive license the United States to&
Inc.,Optik, rights acquiredContour it hadOptik, partiesInc. v. E’Lite from third

(D.Nev. 6, relating patentsNo. Aug. involving magnetic ey-CV-S-00-1116PMP to
2003). appeal agree-The ewear. Since the execution ofwas submitted after the

9, ment,argumentoral Aspex purchased productson March 2005. Because has made
agree accordingwe with the toAspex patentsdistrict court that the asserted from

is not an Chic for inexclusive licensee of the asserted resale the United States.
patents, we affirm.

AgreementC. Chao-Chic

I. BACKGROUND 1998, Chao,JulyIn Richard the sole
patentnamed inventor of the ’054 and one

A. The Asserted Patents
of the pat-named co-inventors of the ’811

The ’054 patent Appli-was filed as U.S. ent, granted Chic an exclusive license in
“(the766,327 application”)cation No. ’327 Canada and the United to theStates ’327

7, 1998,Apriland issued on naming Rich- applications anyand ’299 patentsand is-
ard Chao as the sole inventor. The ’811 (i.e.,sued thereon the asserted ’054

963,-patent, filed as ApplicationU.S. No. (“Chao-Chicpatents)and ’811 Agree-
“(the299 application”),’299 is a continua- ment”). 1999,JulyIn Richard Chao and

tion-in-part patent.of the ’054 It issued together assignedhis brother David Chao
11, 2000,Januaryon with brothers David patentsthe company,asserted to their

and Richard Chao as the named eo-inven- (“Contour”),Optik, Aspex’sContour Inc.
tors. The ’054 and patents gener-’811 are co-plaintiff litigation.in this
ally eyeglassdirected to mag-frames with

positionednets at bridgesthe to allow for ProceedingsD. Prior Court
the auxiliaryattachment of lenses. 2000,September AspexIn and Contour

infringementan againstfiled action E’Lite
Chic-Aspex AgreementB. infringementfor willful of the ’054and ’811

(“Chic”) Chic,Optic, however,Chic Inc. a patents.is Canadian notwas named as
Montreal, Canada,corporation based in a party to the suit. E’Lite moved for

Aspexand is a Delaware corporation summary judgment grounds Aspexbased on that
Miramar, sue,in Florida. Both companies standing allegingare lacked to that Chic

operated by Ifergan family. grantedowned and the could not have an exclusive license
Ifergan because,Nonu serves as President of both for the patents Aspexasserted to

son,Aspex and Tierry Ifergan,Chic. His is at the time that AspexChic and entered
Aspex.the Executive President of Chic-Aspex Agreement,Vice into the Chic did

Aspex engaged anyChic and are in the busi- not rightshave to either the ’054
of distributing eyewear, including patent. Aspex op-ness or ’811 and Contour

auxiliary primary posed, supportinglenses that attach to their in oppositionbrief
magnet, testimony Thierryframes via a in and the the ofdepositionCanada with

States, respectively. Ifergan (“Ifergan Aspex’sUnited Deposition”),
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S.P.A,30(b)(6) 944 F.2dIn its Meccanica Euro Italiadesignated Rule witness.
(Fed.Cir.1991)).870, “Determiningreply, E’Lite asserted that because Thier- 875

knowledge a licensee is an exclusive licenseery Ifergan personallacked whether
ascer-questionof the or a bare licensee is a ofnegotiation scopeabout the and

taining partiesthe intent of the to theChic-Aspex Agreement, depositionhis was
byas manifested the terms of theirinadmissible under Fed.R.Evid. 602. license

substance ofagreement examiningand thein favor ofThe district court ruled
(internalgrant.” quo-Id. citations andtheE’Lite, concluding Ifergan Deposi-that the

omitted).tationssummarytion not proper judgmentwas
Thierry Iferganevidence because lacked standingthat it has toAspex asserts

personal knowledge regarding the Chic- againstpatentsenforce the asserted
Aspex Agreement. Aspex Eyewear, Inc. as an under theE’Lite exclusive licensee

Optik, Optik,& Contour Inc. v. E’Lite (1)Chic-Aspex Agreement because that
Inc., CV-S-00-1116, slip op.No. at 8. The an li-agreement granted Aspex exclusive
district court also thatconcluded the As- only patents,not tocense then-owned but

standing topex lacked sue because it failed (2)future-acquired patents;also to and
that it anto show was exclusive licensee of acquiredChic an exclusive license to the

patents Chic-Aspexthe asserted under the patentsasserted after execution of the
Agreement. After careful examination of Chic-Aspex Agreement by way of the
the terms of the Chic-Aspex Agreement, Agreement. respondsChao-Chic E’Lite
the district court reasoned that Chic did by plain languagethat the of thearguing

convey anynot future-acquired patent Chic-Aspex Agreement onlyrefers to
rights, onlybut instead those that it owned patentsthen-owned and is silent as to the
at the that ittime executed the Chic- patents anyasserted as well as other fu-
Aspex Agreement and those that derive E’Lite, therefore,ture-acquired patents.
from pat-or are related to its then-owned rightsmaintains that had no toChic

Id., Thus,slip op.ents. at 7-8. the dis- itpatentsthe ’054 and ’811 at the time
initiallytrict court ordered all claims Chic-Aspex Agreementinto theentered

dismissed,against E’Lite but later amend- result,Aspex,and that as a cannot be an
claims,ed its to only Aspex’sorder dismiss patentsexclusive licensee of the asserted

not Contour’s. standingwith to sue.
Aspex and Contour a motion forfiled

court, agreeLike the district weor, alternative,reconsideration in the to
plain languagewith E’Lite that the of thenecessary partyadd Chic as a under Fed.

it thatChic-Aspex Agreement makes clear19(a).R.Civ.P. The district court denied
agreement only patentsthe relates toopinion. timelythat motion without Aspex

Chic,by future-acquiredthen-owned notjurisdictionappealed. pursuantWe have
portionsones. The relevant of the Chic­1295(a)(1).§to 28 U.S.C.

Aspex Agreement provide:

WHEREAS,II. DISCUSSION is the own-LICENSOR
(“LICENSED PATENTS”)rightser ofbring“A licensee is not entitled to suit

(“LI-Agreementsembodied in variouspatentee,in its own name as a unless the
AGREEMENTS”) relatingCENSOR’Srights’licensee holds ‘all substantial under

magnetic eyewear eyeglasses;to forProds.,patent.”the Textile hie. v. Mead
(Fed.Cir.1998) WHEREAS,1481, enter-Corp., immediately upon134 F.3d 1484

(quoting Vaupel ingTextilmaschinen KG v. into the LICENSOR’S AGREE-
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MENTS, including future-sounding phraseLICENSOR vested the “im-and/or
shall in rights mediately upon entering”vest LICENSEE its un- and the andpast
der the LICENSOR’S future verb forms andAGREEMENTS “vested” “shall

Rather, languagevest.” this shows that
to convey patentsChic intended both the

any progenythen-owned and of pat-those1. grantsLICENSOR to LICEN-
ents, continuation,such as continuation-in-make, use,SEE an exclusive license to
part, not,and patents.divisional It doessell, any productsor have made under

contention,contrary reasonablyto Aspex’sincludingthe LICENSED PATENTS
suggest that Chic intended to license somedivisional, continuations,all continua-

and,patents upon execution at the sametions-in-part, continuing patent applica-
time, future,license others in the all of(whethertions related to applica-such

qualify Aspexwhich as licensed to undertion(s) directly throughor one or more
Chic-Aspex Agreement.the terms of theintervening applications), orextensions

reissues of said licensed patents, and 1 ofParagraph Chic-Aspex Agree-the
any maypatent which issue thereon. ment, which recites the exact license grant

updateLICENSOR shall and advise the from Aspex, dispels anyChic to asdoubt
pending applicationsLICENSEE when to scope agreement. Paragraphthe of the

divisional, continuations,which are con- divisional,“including1 states: all continua-
tinuations-in-part, orextensions reissues tions, continuations-in-part, continuing pat-
of the LICENSED PATENTS have applicationsent ... orextensions reissues
been filed or patentshave issued as patents, anyof said patentlicensed and
(whether related to applieation(s)such maythat grantissue thereon.” This
directly throughor one or more inter- shows that partiesthe intended to license
vening applications). only patentsthose owned as of the execu-

tion ofadded). agreement prog-date the and their(Emphases
eny. Significantly, there is no mention ofclause,In the first “WHEREAS” the
any future-acquired patents, distinct fromlanguage “is the owner” and in“embodied

patents.”the “licensedAgreements” suggestsvarious that Chic
patentsowned the that it li-exclusively AspexThat Chic and entered into an

Aspexcensed to through agreement. agreement coveringthe exclusive license pat-
partiesIf the had to “relating magnetic eyewearintended include fu- ents to for

ture-acquired patents, likelyit more eyeglasses,” provision certainlywould a which
have stated “is will become the patents,covers the ’054 and ’811 does notand/or

Additionally,owner.” past change interpretationuse of the our of the Chic-As-
tense in pex Agreement. specific grant provi-“LICENSED” term “LICENSED The

strongly suggestsPATENTS” even more sions control ofscopethe the license
alreadythat acquired rights agreement, general subjectChic had in not the matter

patents bythese Accordingly,its LICENSOR’S of the license. we hold that
Otherwise, agree- grantthe not anAGREEMENTS. Chic did exclusive license to

Aspexment with would have referred to the topatents Aspex.either of asserted
subject patents,the either then-owned or Chic-Aspex AgreementEven if the cov-

future-acquired, generically as “PAT- future-acquired patents, Aspexered still
ENTS.” not an licensee ofqualifydoes as exclusive

patent.The second “WHEREAS” clause does the ’811 When the Chao-Chic
1998,reading by Agreement Julynot contradict our of the first was executed in
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Mattel, Inc., 1355,brothers Richard and David Chao co- Lamle v. 394 F.3d 1359
(Fed.Cir.2005)Nevertheless, only (citingn. 1 Intercontinentalpatent.owned the ’811

conveyed Mktg. Deposit Corp.,Richard a of Travel v. Fed. Ins. 45Chao license
(9th Cir.1994)1278,1286Chic;patent (“Raisingthe ’811 to David F.3d anChao was

party Agreement.not a to the issue for the first time on motion to recon-Chao-Chic
adequate preserva-sider is not consideredTo standingbe an exclusive licensee for

summary judgmenttion aof the issue atreceived,purposes, partya must have
is, however,stage.”)). This “waiver rule”only right practicenot the to the inven-

jurisdictional prudential.but insteadnotgivention within a territory, but also the
such,As retainwe broad discretion topatentee’s express implied promiseor

timelyconsider notissues raised beforethat others shall be prac-excluded from
the district court. This court has enumer-ticing territorythe invention within that

might justifyated select situations thatIf partyas well. the has not received an
rule,”deviating from the “waiver ofoneorexpress implied promise exclusivityof

which is whether “the pureissue involves aie.,under patent, rightthe the to ex-
question of law and refusal to consider itmaking, using,clude others from or sell-

justice.”would in miscarriageresult a ofinvention,ing patentedthe partythe has
Albina,L.E.A. Dynatech, Inc. v. 49 F.3dlicense,”a “bare onlyand has received

1527, (Fed.Cir.1995).1531 Because reso-patentee’sthe promise that that party
Aspex’slution of oral or implied licensewill not be infringement.sued for

argument law,is a pure questionnot of butRite-Hite, (internal56 F.3d at 1552 cita-
likely factfinding,involves a function re-omitted).quotationstions and Because

exclusively court,served to the trial weDavid Chao was practiceentitled to the
decline to it inconsider this case. Nor is ainvention claimed in the patent by’811
miscarriage justiceof shown.virtue of co-ownershiphis of that patent,

Richard Chao could legally promise standingnot Related to its challenge, Aspex
Chic that others would be excluded from contends that the district court erred in
practicing Hence,the patent. excluding lfergan’811 al- the Deposition under
though alreadywe have held that Aspex personalFed.R.Evid. 602 for lack of
did any rightsnot obtain to knowledge.either the ’054 Because resolution of this is-
patent patentor the ’811 impactunder the Chic- sue does not the question of stand-
Aspex Agreement, Aspex ing,we hold that we need not and decline it.to decide
could conclude,not have obtained ifrights germane,exclusive Even it were we

Chic,patentunder the ’811 from reviewing lfergan Depositionbecause after the in
detail,Chic was property granted Thierrynever that lferganexclusive mini-exhibits

rights mal,to patent. any,the ’811 if knowledge negotia-about the
tion ofscope Chic-Aspex Agree-and theAlternatively, Aspex argues that it

fact, testimonyment. In his reveals thatimpliedhas an or oral license to the assert­
the of his knowledge about theextentpatentsed uponbased Contour’s and
Chic-Aspex Agreement is limited to theChic’s conduct since the execution of the

agreement.mere text of the Such infor-Agreement.Chic-Aspex We observe that
mation, however, equallyis ascertainableAspex did not raise argument beforethis
by anyone presented agreementwith thethe district court until its motion for recon­
to read.Generally,sideration. we will not consider

argumentan that was raised for the first Finally, Aspex asserts that the district
time in a motion for reconsideration. court in denyingerred its motion addto
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necessary partya to the suit underChic as
19(a). need notagainFed.R.Civ.P. We

not At the timeand do decide this issue.
Chic,Aspex Aspexfiled motion to addits

technically longer partyno a to thewas
Hence,litigation. Aspex was not entitled

motions,anyto file substantive other than
requestingone the district court to recon-

grant summary judgmentsider its of for
standing.lack of

GAJARSA,BRYSON,Before and
LINN, Judges.Circuit

ORDER
Stephen TERLEP,K. Plaintiff- BRYSON, Judge.Circuit

Appellant, Stephen Terlep appealsK. from the
29, 2003, judgmentMarch of the Unitedv.

States District Court for the Western Dis-
CORP.,The BRINKMANN Wal-Mart granted summarytrict of Arkansas that

Inc., U.S.A.,Stores, Depotand Home judgment “on the entire case” to defen-
Inc., Defendants-Appellees. Brinkmann Corp.,dants The Wal-Mart

Stores, Inc., U.S.A., Inc.,and DepotHomeNo. 04-1337.
Terlep’s againstand dismissed Mr. claims

Appeals,ofUnited States Court prejudice.defendants with The courtthe
Federal Circuit. defendants,in favor of the conclud-ruled

ing productsthat Brinkmann’s accused do
2,March 2005.

5,594,433infringenot Patent No.U.S.
(“the patent”), by Terlep.’433 owned Mr.
Terlep Corp.,v. Brinkmann No. 02-CV-

(W.D.Ark. 2003).29, However,5127 Mar.
in granting summary judgment of non-

defendants,infringement in of thefavor
or re-the district court did not address

solve the defendants’ counterclaims that
invalidity patent.of thealleged ’433

judg-a finalGiven the absence of either
ment on the defendants’ counterclaims or a


