216 |

tice provision cannot be enforced, at least
to the extent of dismissing the case for
failure to bring timely notice. Cf. Glass-
man, 356 NW.2d at 655. (“[Plrecluding
the bringing of an action unless notice is
given pursuant to the [Municipal Tort
Claims Act] is stricken as violative of the
equal protection requirements of both the
state and federal constitutions, [because]
* * * the statute creates an unreasonable
distinction between victims of state and
municipal torts.”) In addition, appellant
never specified the dates of the tortious
acts until his deposition was taken in the
fall of 1988. Respondent would not neces-
sarily have known whether the alleged
slander and outrage constituted a continu-
ing tort or whether the acts occurred more
than 180 days before notice was given.

Il Finally, appellant argues that re-
spondent’s motion to amend its answer late
in 1988, three years after commencement
of the action and nearly two years after
appellant filed a certificate of readiness to
stand trial, in order to include the statute
of limitations defense, was merely a delay
tactic that should not have been allowed by
the trial court.

Under Rule 15 of the Minnesota Rules of
Civil Procedure a party may amend plead-
ings after a responsive pleading has been
served only by leave of court or the written
congent of the adverse party. Minn.R.
Civ.P. 15.01.

Whether leave should be given in a par-

ticular case depends upon a number of

factors, including, in particular, prejudice
to the adverse party. (citations omitted)

Prejudice to the adverse party can be

weighed against prejudice to the moving

party if leave is denied.
Wilson v. City of Eagan, 297 N.W.2d 146,
151 (Minn.1980) (citations omitted).

Appellant makes no showing of prejudice
following the court’s order allowing respon-
dent’s amendment of its answer. In addi-
tion, the court continued discovery for two
months and rescheduled the hearing on the
motion for summary judgment in an effort
to lessen the possibility of prejudice to ap-
pellant. We find no error by the trial
court.

Appellant’s tort claims are clearly barred
by the statute of limitations in Minn.Stat.
§ 541.07(1). Because of our decision on
this issue we decline to review appellant’s
claims that the court erred in granting
respondent’s motion for summary judg-
ment when there were factual issues in
dispute concerning the alleged defamation
and intentional infliction of emotional dis-
tress.

DECISION

The trial court did not err in finding that
neither appellant’s mental disability nor the
notice provision of the Tort Claims Act
tolled the statute of limitations on appel-
lant’s claims for defamation and intentional
infliction of emotional distress. The court
also properly granted respondent’s motion
to amend its answer after a responsive
pleading had already been served. We af-
firm the trial court decision.

Affirmed.
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OPINION

GARDEBRING, Judge.

Appellant Thomas B. Wilson, the person-
al representative of the estate of Beverly
Thompson, brought an action for declarato-
ry judgment seeking to recover uninsured
motorist benefits under the insurance poli-
cy issued by respondent State Farm Mutual
Automobile Insurance Company (State
Farm). The trial court granted State
Farm’s motion for summary judgment and
ruled appellant was not entitled to unin-
sured motorist benefits. We affirm.

FACTS

On September 12, 1987, Beverly Thomp-
son was intentionally killed when struck by
a Cadillac driven by her husband, Robert
Thompson. At the time of the collision
Beverly was a pedestrian. Appellant stipu-
lated for its summary judgment motion
that Robert intended to inflict bodily harm
on Beverly.
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Beverly had purchased automobile insur-
ance from State Farm and paid premiums
on three cars, including the Cadillac, for
$100,000 of liability coverage and $100,000
of uninsured motorist coverage on each
car. Each policy named Robert and Bever-
ly as insureds. The relevant State Farm
provision reads as follows:

We will pay damages for bodily injury

an insured is legally entitled to collect

from the owner or driver of an wunin-
sured motor vehicle. The bodily injury
must be caused by accident arising out of
the operation, maintenance or use of an
uninsured motor vehicle.

(Emphasis in original.)

In a wrongful death action, the trustee
of the heirs of Beverly commenced suit
against Robert Thompson. The defense of
this action was tendered to State Farm
which refused it because Robert’s inten-
tional killing of Beverly precluded liability
coverage. Appellant commenced this ac-
tion asserting Beverly had a right to unin-
sured motorist benefits under the State
Farm policy that insured the Cadillac.
Both parties moved for summary judg-
ment.

The trial court granted State Farm’s mo-
tion. The court concluded: (1) the death of
Beverly Thompson was not caused by acci-
dent; (2) her death did not arise out of the
use of an uninsured motor vehicle for
transportation purposes; and (8) the ve-
hicle was not an uninsured motor vehicle
pursuant to the policy’s definition of unin-
sured motor vehicle. This appeal followed.

ISSUES

1. Did the trial court err in concluding
Beverly Thompson’s bodily injuries were
not caused by accident?

2. Did the trial court err in concluding
the incident which caused Beverly Thomp-
son’s death did not arise out of the use of a
motor vehicle for transportation purposes?

3. Did the trial court err in concluding
the vehicle used to kill Beverly Thompson
was not an uninsured motor vehicle?

ANALYSIS

On appeal from summary judgment, the
function of the appellate court is limited to
determining whether there are any genuine
issues of material fact and whether the
trial court erred in its application of the
law. Betlach v. Wayzata Condominium,
281 N.W.2d 328, 330 (Minn.1979). A ques-
tion involving interpretation of the lan-
guage of an ingurance contract is one of
law. Associated Independent Dealers,
Inc. v. Mutual Service Insurance Cos., 304
Minn. 179, 183, 229 N.W.2d 516, 519 (1975).
Thus, on appeal we are to determine wheth-
er the trial court properly interpreted and
applied the law to the facts of this case.
Id. at 183-84, 229 N.W.2d at 519.

We start by noting appellant must show
the trial court erred in its conclusion on
each of the three issues raised on appeal.
Failure to meet any one of the three neces-
sary conditions of uninsured motorist cov-
erage dictates affirming the trial court.

1. Accident

Bl The first issue is whether Bever-
Iy’s injuries were caused by accident. The
trial court held Beverly’s death was not
caused by accident since Robert stipulated
his conduct was intentional. We agree.

This court’s recent decision in Petersen
v. Croft, 447 N.W.2d 903 (Minn.Ct.App.
1989), pet. for rev. demied (Minn. Jan. 12,
1990), disposes of this issue in favor of
State Farm. In Petersen, three tortfeasors
killed Randi Petersen in a drive-by shooting
while she slept on her porch. Randi’s hus-
band sought uninsured motorist benefits.
The trial court found the intentional killing
of Randi was caused by accident. On ap-
peal, this court reversed the trial court and
held that when determining whether an
occurrence is an accident for purposes of
uninsured motorist coverage, the occur-
rence is to be viewed from the perspective
of the tortfeasor. Id. at 905.

We reasoned that no situation could arise
in which an occurrence would not be
caused by accident if viewed from the vie-
tim’s perspective. Id. Therefore, to avoid
rendering the accident requirement in unin-
sured motorist policies nugatory, the occur-



rence must be viewed from the perspective
of the tortfeasor. Id. at 905-906.

It follows from appellant’s stipulation
that Robert’s conduct was intentional and
Beverly’s death was therefore nonaccident-
al. On this issue alone the trial court prop-
erly granted respondent’s summary judg-
ment motion.

1. Muaintenance or Use of a
Motor Vehicle

Il Since we believe Beverly’s death
was not caused by accident, we need not
reach the next issue. We note, however,
three factors control the question of wheth-
er Beverly’s injuries arose out of the use of
a motor vehicle. First, there must be ade-
quate causation between the Cadillac and
Beverly’s death. Continental Western In-
surance Co. v. Klug, 415 N.W.2d 876, 878
(Minn.1987). That is the vehicle must be
an “active accessory” to the injury sus-
tained. Tlougan v Auto-Owners Insur-
ance Co., 310 N.W.2d 116, 117 (Minn.1981).
The causation standard is “something less
than proximate cause in the tort sense and
something more than the vehicle being the
mere situs of the injury.” Id. The Cad-
illac was unquestionably an active accesso-
ry in causing Beverly’s injuries and death
as Robert used it as a weapon to strike and
kill his wife.

We believe the second requirement is
also met. No act of independent signifi-
cance may occur which breaks the causal
link between ‘“use” of the vehicle and the
injuries inflicted. Klug, 415 N.W.2d at
878. In Edwards v. State Farm Mutual
Automobile Insurance Co., 399 N.W.2d 95
(Minn.Ct.App.1986), pet. for rev. denied
(Minn. Mar. 18, 1987), this court found an
intervening act where the tortfeasor drove
the victim to the countryside, stopped the
car and then raped and killed her. In an-
other case, this court held an intervening
act occurred when assailant, who had ex-
changed insults from his car, stopped his
car, walked to plaintiff’s car and punched
him. Wieneke v. Home Mutual Ins. Co.,
397 N.W.2d 597, 600 (Minn.App.1986). By
contrast, Robert never departed from the
Cadillac in his plan to strike Beverly.
Thus, no act of independent significance
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broke the link between Robert’s use of the
Cadillac and Beverly’s injuries.

The third factor concerns a determina-
tion of what type of use of the Cadillac was
involved. Klug, 415 N.W.2d at 878. The
question of whether injury arose out of the
use of a motor vehicle turns on the particu-
lar facts of each case. Associated Inde-
pendent Dealers, 304 Minn. at 182, 229
N.W.2d at 518. Coverage should exist only
for injuries resulting from use of the Cad-
illac for transportation purposes. Classi-
JSied Insurance Corp. v. Vodinelich, 368
N.W.2d 921, 923 (Minn.1985).

State Farm argues, and the trial court
concluded, the Cadillac was not used for
transportation purposes. We disagree.
Klug provides guidance for our decision.
In Klug, the tortfeasor chased and rammed
the vietim’s car, ultimately wounding the
victim by firing a shotgun from his moving
car. The supreme court concluded the vie-
tim’s injuries arose from the use of the car
for motoring purposes. Klug, 415 N.W.2d
at 878. The court reasoned the tortfeasor
used his car to drive beside the victim and
maneuver into a position to shoot. Id. at
878-79. Similarly, Robert used the Cad-
illac as a means to maneuver into a position
to injure his wife.

The trial court’s reliance on Vodinelich
is misplaced. In Vodinelich, the supreme
court denied automobile liability coverage
to a woman’s two children who were acci-
dentally asphyxiated while she committed
suicide by idling her car in the garage.
The court held the car in this instance was
not used for transportation purposes. Vo-
dinelich, 368 N.W.2d at 923. However, in
this case, unlike the woman in Vodinelich,
Robert used his vehicle for transportation
purposes when he intentionally struck his
wife.

III. Uninsured Motor Vehicle

The final issue is whether the Cadillac
was an uninsured motor vehicle so as to
entitle appellant to benefits. We need not
reach this issue; however, we note that in
this case the Cadillac was indeed unin-
sured.



Il Uninsured motor vehicle is defined
as one “for which a plan of reparation
security meeting the requirements of sec-
tions 65B.41 to 65B.71 is not in effect.”
Minn.Stat. § 65B.43, subd. 16 (1988). State
Farm asserts a plan of reparation security
is in effect even though Robert’s intention-
al killing of Beverly, in reality, precluded
available liability insurance benefits.

This assertion is without merit. The su-
preme court concluded that as long as in-
surance is available to cover the vehicle at
the time of accident, the vehicle is not
uninsured. Sorbo v. Mendiola, 361
N.W.2d 851, 853 (Minn.1985). Conversely,
if no insurance is available to cover the
vehicle, as occurred in this case, the vehicle
has no plan of reparation security in effect.
Hence, the Cadillac was an uninsured ve-
hicle.

The frial court concluded the Cadillac
was not an uninsured vehicle under the
insurance policy’s definition. In State
Farm’s policy an uninsured motor vehicle
includes one for which “the insurance com-
pany denies coverage.” By itself this pro-
vision would include the Cadillac. How-
ever, the policy excludes from the defini-
tion a motor vehicle which is (1) insured
under the liability coverage of this policy
(emphasis added), or (2) furnished for the
regular use of [the named insured] or any
relative.

Il The first provision excludes the
Cadillac as an uninsured motor vehicle, but
does not preclude appellant from uninsured
motorist coverage under two of the other
State Farm policies held by Beverly. Minn.
Stat. § 656B.49, subd. 3a(5) (1988) provides:

If at the time of the accident the injured

person is not occupying a motor vehicle,

the injured person is entitled to select
any one limit of liability for any one
vehicle afforded by a policy under which
the injured person is insured.
If the other requirements were satisfied,
Beverly would be entitled to uninsured mo-
torist benefits but for State Farm’s exclu-
sion. To extend the policy exclusion re-
garding the Cadillac to other policies held
by Beverly on different vehicles would con-
flict with section 65B.49, subd. 3a(5) and
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See
Roering v. Grinnell Mutual Reinsurance

would, therefore, be impermissible.

Co., 444 N.W.2d 829, 833 (Minn.1989).
Beverly may rely on her other two policies.

Il Furthermore, we find unenforceable
State Farm’s provision which excludes cov-
erage when the vehicle is furnished for use
of another family member. A policy exclu-
sion that denies recovery under one’s own
policy is unenforceable because first party
coverage follows the person. See Petrich
by Lee v. Hartford Fire Insurance Co.,
427 N.W.2d 244, 245 (Minn.1988). This is
not a case where Beverly was negligent in
insuring her vehicles. Moreover, Beverly
did not purchase first party coverage and
expect it to function as liability insurance.
See Myers v. State Farm Mutual Automo-
bile Insurance Co., 336 N.W.2d 288, 192~
92 (Minn.1983).

DECISION

Appellant’s claim for benefits under Bev-
erly’s uninsured motorist coverage with
State Farm is denied. The trial court cor-
rectly interpreted the policy to preclude
coverage when the tortfeasor’s conduct is
intentional.

Affirmed.

HUSPENI, Judge (concurring in part and
dissenting in part).

In addressing the second and third issues
in this case (whether Beverly Wilson’s
death arose out of the maintenance or use
of an automobile and whether that automo-
bile was uninsured), the majority notes pre-
liminarily that these two issues need not be
addressed because the majority had deter-
mined that no accident had occurred. The
majority does, however, commendably go
on to note that both of these issues should
be resolved in favor of finding that unin-
sured motorist coverage was available. I
concur with the majority in its analysis of
each of these issues. I believe Continen-
tal Western Insurance Co. v. Klug, 415
N.W.2d 876 (Minn.1987), would permit no
other answer but “yes” to the question:
“Did this incident arise out of the mainte-
nance or use of an automobile?”’ I also




believe that Robert Wilson’s intentional
act, which precluded availability of liability
coverage to him, rendered the Cadillac
uninsured, and made the uninsured motor-
ist provisions of other policies under which
Beverly Wilson was an insured available to
her personal representatives.

I respectfully dissent, however, from the
majority’s determination that this incident
must be viewed from the point of view of
the tortfeasor, and therefore cannot be con-
sidered to be an accident. I submit, in-
stead, that the question of whether this
incident is an “accident” should be ad-
dressed from the point of view of the vie-
tim and should be answered “yes.”! -

In Edwards v State Farm Mutual
Automobile Insurance Co., 399 N.W.2d 95
(Minn.Ct.App.1986), pet. for rev. denied
(Minn. Mar. 13, 1987), this court noted that

a majority of jurisdictions addressing the
issue have found that the term ‘“acci-
dent” should be viewed from the perspec-
tive of the victim. Under this rationale,
the courts have universally held that in-
tentionally inflicted injuries were “acci-
dents” within the scope of uninsured mo-
torist coverage. See Country Compa-
nies v. Bourbon by Bourbon, 122 Il
App.3d 1061, 78 Ill.Dec. 407, 462 N.E.2d
526 (1984); Redden v. Doe, 357 So.2d 632
(La.Ct.App.1978); Sciascia v. American
Insurance Co., 183 N.J.Super. 352, 443
A.2d 1118 (N.J.Super.Ct.Law Div.1982),

o

In Continental Western Insurance Co. v. Klug,
394 N.W.2d 872 (Minn.Ct.App.1987), rev'd 415
N.W.2d 876 (Minn.1987), this court found that
the incident did not arise out of the use or
maintenance of an automobile and did not
reach the issue of whether the incident (an
intentional shooting) was an accident. Klug,
394 N.W.2d at 877. On review, the supreme
court ruled that the incident did arise out of the
use or maintenance of an automobile and re-
manded the case to this court to determine
whether there had been an accident. Klug, 415
N.W.2d at 879. The Klug case was settled be-
fore this court could make that determination.
I submit that our supreme court’s remand of the
“accident” issue in Klug was a recognition of the
viability of this issue. If there was literally no
circumstance under which Minnesota courts
would invoke uninsured motorist coverage for a
victim of an intentional act, I believe the su-
preme court would have so indicated and avoid-
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aff’d 189 N.J.Super. 236, 459 A.2d 1198
(N.J.Super.Ct.App.Div.1983).

Edwards at 97.

I believe that a critical distinetion must
be made between third party (liability) and
first party (uninsured motorist) coverage.
The tortfeasor seeking to invoke hig or her
liability coverage to compensate a victim
the tortfeasor intentionally injured must,
indeed, be denied that coverage and is, in
fact, consistently denied that coverage be-
cause of the intentional acts exclusion in
the policy. However, the same considera-
tions are not present in the situation of a
vietim who seeks his or her own first party
(uninsured motorist) coverage from his or
her own insurer. The intentional acts ex-
clusion is inapplicable to a victim who is
guilty of no intentional act.

The mischief to be avoided in cases in-
volving a tortfeasor’s intentional act while
operating a motor vehicle is that which
would result if the tortfeasor was able to
insulate himself or herself from personal
liability for those intentional acts. Permit-
ting innocent vietims to invoke their own
first party coverage will in no way facili-
tate a tortfeasor’s improper use of automo-
bile insurance.

Finally, I remain convinced that the most
formidable and appropriate obstacle to a
victim’s invocation of first party coverage
should be that faced in convincing a court
that the incident actually did arise out of
the maintenance or use of a motor vehicle.

ed remand of that issue. I recognize, of course,
the supreme court’s recent denial of a petition
for certiorari in Petersen v. Croft, 447 N.W.2d
903 (Minn.Ct.App.1989), pet. for rev. denied
(Minn. Jan. 12, 1990). I also recognize, how-
ever, that the supreme court has stated

denial of a petition for further review [of an
opinion of the court of appeals] means no
more than that the supreme court has de-
clined, at that time and for whatever undis-
closed reasons, to consider the matter. [The
supreme court’s] discretionary review is not
unlike the certiorari jurisdiction of the United
States Supreme Court, where that court has
often said that a denial of certiorari cannot be
interpreted as ah adjudication or expression
of opinion on the merits of the case.
Murphy v. Milbank Mutual Insurance Co., 388
N.w.2d 732, 739 (Minn.1986) (citations omit-
ted). See also State v. Shamp, 427 N.W.2d 228,
230-31 n. 3 (Minn.1988).
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St. Paul Fire and Marine Insurance Co.
v, Sparrow, 378 N.W.2d 12, 16 (Minn.Ct.
App.1985), pet. for rev. denied (Minn. Jan.
23, 1986); Timmers v. State Farm Mutual
Automobile Insurance Co., 374 N.W.2d
338, 339-40 (Minn.Ct.App.1985); Classified
Insurance Corp. v Vodinelich, 368
N.W.2d 921, 922-23 (Minn.1985); Tlougan
v, Auto-Owners Insurance Co., 310
N.W.2d 116, 117 (Minn.1981). Once a court
has been persuaded that the formidable
“maintenance/use” prong has been met,
that court should have little difficulty in
recognizing that permitting vietims of in-
tentional tortfeasors to receive first party
benefits is both legally sound and consist-
ent with the policy that insurance should be
available to compensate persons who are
injured as a result of the hazards associat-
ed with motoring.

METROPOLITAN LIFE INSURANCE
COMPANY, Appellant,

V.

Charles M. CHRISTISON, et al.,
Respondents.

No. C8-89-1389.
Court of Appeals of Minnesota.
Feb. 6, 1990.

* Acting as judge of the Court of Appeals by ap-

G. Martin Johnson, II, Blaeser and John-
son, P.A., Minneapolis, for appellant.

Robert G. Rochford, Plainview, for re-
spondents.

Considered and decided by SHORT,
P.J., and RANDALL and STONE,* JJ.

OPINION

SHORT, Judge.

Metropolitan Life Insurance Co. (Metro-
politan) appeals from the trial court’s grant
of summary judgment in favor of respon-
dents Charles and Sheldon Christison. The
action is based on two notes executed as
part of loan transactions. The trial court
held Minn.Stat. § 582.81 (1988) barred the
action because Metropolitan had previously
foreclosed on the underlying mortgages.
We affirm.

pointment pursuant to Minn. Const. art. 6, § 2.



