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enforced, clearlyAppellant’s tort claims are barredprovision at leasttice cannot be
dismissing bythe case for the statute of limitations-in Minn.Stat.to the extent of

541.07(1).bring timely notice. Glass­failure to Because of our decision on§Cf.
man, (“[Precluding356 N.W.2d at 655. appellant’sdecline to reviewthis issue we

action unless notice isbringingthe of an grantinginclaims that the court erred
[Municipal Tortgiven pursuant to the respondent’s summary judg-motion for
violative of theClaims is stricken asAct] there were factual issues inment when

theequal protection requirements of both dispute concerning allegedthe defamation
constitutions,state and federal [because] and intentional infliction of emotional dis-

* * * the creates an unreasonablestatute tress.
distinction between victims of state and

addition,torts.”) appellantmunicipal In DECISION
thespecifiednever the dates of tortious

findingThe trial court did not err in thatin thedepositionacts until his was taken
disability theappellant’sneither mental norRespondentfall of 1988. would not neces­

provision of the Tort Actnotice Claimsallegedsarily known whether thehave
appel-tolled statute of limitations ontheoutrage a continu­slander and constituted

lant’s claims for defamation and intentionalmoreing tort or whether the acts occurred
of The courtinfliction emotional distress.given.daysthan 180 before notice was

properly granted respondent’salso motion
Finally, appellant argues that re­ responsiveato amend its answer after

spondent’s answer latemotion to amend its pleading alreadyhad been served. We af-
1988, yearsin commencementthree after firm courtthe trial decision.

nearly yearsthe two afterof action and
Affirmed.appellant of tofiled a certificate readiness

trial,stand in order to include the statute
defense, merely delayaof limitations was

byhave allowedtactic that should not been
the trial court.

Under Rule 15 of the Minnesota Rules of
party may plead-a amendCivil Procedure

pleadingings responsiveafter a has been
only byserved leave of court or the written WILSON, III, personalThomas B. as

party.the Minn.R.consent of adverse representative of the Estate of
Civ.P. 15.01. Beverly Thompson, Appellant,

given par-inWhether leave should be a
v.upondependsticular case a number of

factors, including, particular, prejudicein FARMSTATE MUTUAL AUTOMOBILE
omitted) COMPANY,(citationsparty, Respondent.to the adverse INSURANCE

party canPrejudice to the adverse be No. C1-89-1489.
movingweighed against prejudice to the

Appeals ofCourt of Minnesota.party if leave is denied.
146,City Eagan,v. 297 N.W.2dWilson of 6,Feb. 1990.

(Minn.1980)(citations omitted).151 22, 1990.Review Denied March
prejudiceAppellant showingmakes no of

allowing respon-following the court’s order
In addi-dent’s amendment of its answer.

tion, discovery for twothe court continued
hearing on themonths and rescheduled the

insummary judgmentmotion for an effort
ap-possibility prejudiceof toto lessen the

by the trialpellant. We find no error
court.
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ChristopherMclnerny,Daniel J. Pier-C.
Bennett,son, Mclnerny,Ingvaldson &

P.A., Minneapolis, appellant.for

Hart, Raymond Tahnk-John-William M.
Markham, Anderson,Geer,son, Meagher,

Adamson, Brennan,Flaskamp Minne-&
respondent.apolis, for

byand decidedConsidered
KALITOWSKI, P.J., and HUSPENI

GARDEBRING,and JJ.

OPINION

GARDEBRING, Judge.
Wilson, person-B. theAppellant Thomas

Beverlyofof the estaterepresentativeal
declarato-brought an action forThompson,
uninsuredseeking to recoverry judgment

poli-the insuranceundermotorist benefits
Farm Mutualby respondent Statecy issued

(StateCompanyInsuranceAutomobile
Farm). granted StateThe trial court

andsummary judgmentforFarm’s motion
to unin-not entitledappellant wasruled

We affirm.benefits.motoristsured

FACTS
12, 1987, Beverly Thomp-SeptemberOn

bykilled when struckintentionallywasson
husband, Robertby herdrivena Cadillac

the collisionthe time ofThompson. At
stipu-Appellantpedestrian.aBeverly was

judgment motionsummaryitslated for
bodily harminflictintended tothat Robert

Beverly.on
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Beverly purchased insur- ANALYSIShad automobile
paid premiumsance from Farm andState appeal summary judgment,from theOn

cars, Cadillac,includingon three the for appellatefunction of the court is limited to
$100,000 $100,000liability coverageof and determining any genuinewhether there are

coverageof uninsured motorist on each of material fact and whether theissues
policy named and Bever-car. Each Robert applicationerred in oftrial court its the

ly Condominium,as insureds. The relevant State Farm Wayzatalaw. Betlach v.
328, (Minn.1979).provision ques-reads as follows: 281 N.W.2d 330 A

interpretationinvolvingtion of the lan-damagespay bodily injuryWe will for
guage an contractof insurance is one oflegallyan entitled to collectinsured is

Dealers,Independentlaw. Associatedfrom the owner or driver of an unin-
Cos.,Inc. v. Mutual Service Insurance 304bodily injurysured motor vehicle. The

179, 183, 516, (1975).Minn. 229 N.W.2d 519by arisingmust be caused accident out of
Thus, appealon arewe to determine wheth-operation,the maintenance or use of an

properly interpreteder the trial court anduninsured motor vehicle.
applied the law to the facts of this case.

(Emphasis original.)in 183-84,Id. at 229 N.W.2d at 519.
action,wrongfulIn a death the trustee by noting appellantWe start must show

Beverlyof the heirs of commenced suit the trial court erred in conclusionits on
against Thompson.Robert The defense of each of appeal.the three issues raised on

Farmthis action was tendered to State anyFailure to meet one of the three neces-
which refused it because Robert’s inten- sary conditions of uninsured motorist cov-

killing Beverly precluded liabilitytional of erage affirmingdictates the trial court.
coverage. Appellant commenced this ac- I. Accident

asserting Beverly righttion had a unin-to
The first issue is whether Bever­sured motorist benefits the Stateunder

ly’s injuries bywere caused accident. ThepolicyFarm that insured the Cadillac.
Beverly’strial court held death was notparties summary judg-Both moved for

by stipulatedcaused accident since Robertment.
agree.his conduct was intentional. We

grantedThe trial court State Farm’s mo-
This court’s recent decision in Petersen(1)tion. The court concluded: the death of

Croft, (Minn.Ct.App.­v. 447 N.W.2d 903Beverly Thompson bywas not caused acci-
1989), (Minn. 12,pet. rev. denied Jan.fordent; (2) her death did not outarise of the
1990), disposes of inthis issue favor of

use of an uninsured motor vehicle for Petersen,State Farm. In three tortfeasors
(3)transportation purposes; and the ve- drive-by shootingkilled Randi Petersen in a

hicle was not an uninsured motor vehicle slept porch.while she on her Randi’s hus­
pursuant policy’sto the definition of unin- soughtband uninsured motorist benefits.

appealsured motor vehicle. This followed. killingThe trial court found the intentional
by ap­of Randi was caused accident. On

peal, this court andreversed the trial courtISSUES
determiningheld that when whether anin concluding1. Did the trial court err

purposesoccurrence is an accident for ofBeverly Thompson’s bodily injuries were
coverage,uninsured motorist the occur­

bynot caused accident?
perspectiverence is to be viewed from the

concluding2. Did the trial court err in of the tortfeasor. Id. at 905.
Beverly Thomp-the incident which caused We reasoned that no situation could arise

son’s death did not arise out of the use of a in an not bewhich occurrence would
transportation purposes?motor vehicle for bycaused accident if viewed from the vic-

concluding Therefore,3. Did the trial court err in perspective.tim’s Id. to avoid
Beverly Thompsonthe vehicle used to kill rendering requirementthe accident in unin-

policies nugatory,was not an uninsured vehicle? the occur-motor sured motorist
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Robert’s use of thethe link betweenperspective brokefrom themust be viewedrence
Beverly’s injuries.andat 905-906. Cadillactortfeasor. Id.of the

stipulationappellant’sIt follows from The third factor aconcerns determina­
andwas intentionalconductthat Robert’s typeof oftion what use of the Cadillac was

nonaccident-Beverly's death was therefore Klug,involved. 415 N.W.2d at 878. The
prop-alone the trial courtal. On this issue question injuryof whether arose out of the

summary judg-respondent’serly granted particu­use of a motor vehicle turns on the
ment motion. lar facts of each case. Associated Inde­

a Dealers, 182,or Use pendentII. Maintenance 304 Minn. at 229of
Motor Vehicle Coverage onlyN.W.2d at 518. should exist

injuries resultingfor from use of the Cad­Beverly’s deathwe believeSince
transportation purposes.illac for Classi­accident, need notby wewas not caused

Vodinelich,Corp.Insurance v. 368fiedhowever,note,the next issue. Wereach
921, (Minn.1985).923N.W.2dquestion of wheth­control thethree factors

use ofinjuries arose out of theBeverly’ser argues,Farm the trialState and court
First, there must be ade­vehicle.a motor concluded, the Cadillac was not used for

the andquate between Cadillaccausation transportation purposes. disagree.We
In­Beverly’s death. Continental Western provides guidanceKlug for our decision.

876, 878415 N.W.2dKlug,v.surance Co. In Klug, the tortfeasor chased and rammed
(Minn.1987). the vehicle must beThat is car, ultimately woundingthe victim’s the

injury sus­accessory” to thean “active by firing shotgun movingvictim a from his
Insur­Tlougantained. v. Auto-Owners supremecar. The court concluded the vic-116, (Minn.1981).Co., 117310 N.W.2dance injuriestim’s arose from the use of the car“somethingis lessThe causation standard

motoring purposes. Klug,for 415 N.W.2din the tort sense andproximatethan cause
at 878. The court reasoned the tortfeasorbeingvehicle thesomething more than the
used his car to drive beside the victim andTheinjury.”of the Id. Cad­mere situs

positionmaneuver a to atinto shoot. Id.unquestionably an active accesso­illac was
Similarly,878-79. Robert used the Cad-deathcausing Beverly’s injuries andry in

positionillac as a means to maneuver into aweapon andused it as a to strikeas Robert
injure his wife.tokill his wife.

The trial court’s reliance on Vodinelichrequirement isWe believe the second
Vodinelich,misplaced.is In supremethesignifi-independentact ofalso met. No

liability coveragecourt denied automobilethe causalmay occur which breakscance
to a woman’s two children who were acci­theof the vehicle andlink between “use”
dentally asphyxiated shewhile committedN.W.2d atKlug,inflicted. 415injuries

by idling garage.suicide her car in thev. Farm Mutual878. In Edwards State
The court held the car in this instance wasCo., 95399 N.W.2dAutomobile Insurance

transportation purposes.not used for Vo­denied(Minn.Ct.App.1986), pet. rev.for
dinelich, However,368 N.W.2d at 923. in(Minn. 13, 1987), anMar. this court found

case, Vodinelich,this unlike the inwomanthe tortfeasor droveintervening act where
transportationRobert used his vehicle forcountryside, stopped theto thethe victim

purposes intentionallyhewhen struck hisInkilled her. an-rapedcar and then and
wife.case, interveningthis court held another

assailant, had ex-when whoact occurred
III. MotorUninsured Vehiclecar, stopped hishischanged insults from

The final issue is whether the Cadillaccar, punchedplaintiff’sto car andwalked
Co.,Ins. anMutual was uninsured motor vehicle so as tov. Homehim. Wieneke
By(Minn.App.1986).597, appellantentitle to benefits. We need not600N.W.2d397

however,contrast, issue;reach this we note that indepartedRobert never from the
Cadillac in plan Beverly.his to strike this case the Cadillac was indeed unin-
Thus, independentno act of significance sured.
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therefore,would, impermissible.bevehicle is defined SeeUninsured motor
plan reparation Roering v. Mutual Reinsuranceone “for which a of Grinnellas

829, (Minn.1989).Co.,security meeting requirementsthe of sec­ 444 N.W.2d 833
policies.in effect.” Beverly may relyto 65B.71 is not on her other twotions 65B.41

65B.43, (1988).subd. 16 StateMinn.Stat. § Furthermore, we find unenforceable
securityplan reparationa ofFarm asserts provision excludes cov­State Farm’s which

thoughin even Robert’s intention­is effect erage furnished for usewhen the vehicle is
killing Beverly, reality, precludedinal of family policymember. A exclu­of another

liability insurance benefits.available recovery under one’s ownsion that denies
without merit. The su­This assertion is partypolicy is unenforceable because first

long as in­preme court concluded that as coverage person.follows the PetrichSee
cover the vehicle atsurance is available to Co.,by Lee v. Fire InsuranceHartford

accident, is notthe time of the vehicle 244, (Minn.1988). is427 N.W.2d 245 This
Mendiola, 361v.uninsured. Sorbo Beverly negligenta was innot case where

851, (Minn.­1985). Conversely,N.W.2d 853 Moreover,insuring Beverlyher vehicles.
to theif no insurance is available cover coveragepurchase partydid not first and

case,vehicle, theas occurred in this vehicle liabilityexpect it to function as insurance.
inplan reparation security effect.has no of MyersSee v. State Farm Mutual Automo­

Hence, an uninsured ve­the Cadillac was Co., 288,336 192-92bile Insurance N.W.2d
hicle. (­ 1983).Minn.­

theThe trial court concluded Cadillac
an uninsured vehicle under thewas not DECISION

Inpolicy’sinsurance definition. State
Appellant’s Bev-claim for benefits underpolicyFarm’s an uninsured motor vehicle

coverageerly’s uninsured motorist withincludes one for which “the insurance com-
cor-State Farm is denied. The trial courtpro-pany coverage.” Bydenies itself this

rectly interpreted policy precludethe toinclude the How-vision would Cadillac.
coverage the tortfeasor’s conduct iswhenever, the defini-policythe excludes from
intentional.(1)tion a motor vehicle which is insured

Affirmed.liability coverage policyunder the of this
added), (2)(emphasis or furnished for the

anyregular use of named or[the insured] HUSPENI, (concurring partinJudge and
relative. dissenting part).in

provisionThe excludes thefirst addressingIn the second and third issues
vehicle,an uninsured motor butCadillac as (whether Beverlyin Wilson’sthis case

preclude appellantdoes not from uninsured or usedeath arose out of the maintenance
coveragemotorist under two of the other of an automobile and whether that automo­

Beverly.policies byFarm held Minn.State uninsured), majority pre­the notesbile was
65B.49, 3a(5) (1988)provides:Stat. subd.§ liminarily that these two issues need not be

injuredIf the theat the time of accident majority had deter­addressed because the
vehicle,person occupying ais not motor mined that no accident had occurred. The

injured personthe is entitled to select does, however, commendably gomajority
liability anyany one limit of for one on note that both of these issues shouldto

by policyvehicle afforded a under which findingin of that unin­be resolved favor
injured personthe is insured. coverage Isured motorist was available.

majority analysisin its ofsatisfied, concur with therequirementsIf werethe other
Ieach of these issues. believe Continen­Beverly to uninsured mo-would be entitled

Klug,v. 415tal Insurance Co.Farm’s exclu- Westerntorist benefits but for State
(Minn.1987), permit noN.W.2d 876 wouldpolicy re-sion. To extend the exclusion

question:“yes”but to thegarding policies held other answerthe Cadillac to other
of the mainte­by Beverly would con- “Did this incident arise outon different vehicles

65B.49, 3a(5) I alsonance or use of an automobile?”flict with section subd. and
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236,N.J.Super.189 459 A.2d 1198Wilson’s intentionalthat Robertbelieve aff'd
(N.J.Super.Ct.App.Div.1983).liabilityact, availability ofprecludedwhich

him, rendered the Cadillaccoverage to at 97.Edwards
uninsured, made the uninsured motor­and I abelieve that critical distinction must

policies under whichprovisions of otherist party (liability)be made between third and
an available toBeverly Wilson was insured (uninsured motorist) coverage.partyfirst

representatives.personalher seekingThe tortfeasor to invoke his or her
liability coverage compensateto a victimdissent, however, from therespectfullyI

must,intentionally injuredthe tortfeasorincidentmajority’s determination that this
indeed, is,coverage inbe denied that andpointthe of view ofmust be viewed from
fact, consistently coveragedenied that be-tortfeasor, con-and therefore cannot bethe
cause the acts inof intentional exclusionsubmit, in-Isidered to be an accident.

However,policy.the the same considera-stead, thisquestionthe of whetherthat
presenttions are not in the of asituationad-incident is an “accident” should be

partyvictim who seeks his or her firstown
pointthe of view of the vic-dressed from (uninsured motorist) coverage from his or'1“yes.”tim and should be answered her own insurer. intentional acts ex-The

In v. Farm MutualEdwards State inapplicableclusion is to a victim who is
Co.,Insurance 399 N.W.2d 95 guiltyAutomobile of no intentional act.

(Minn.Ct.App.1986), pet. rev. deniedfor in-The mischief to be avoided in cases
(Minn. 13, 1987),Mar. this court noted that volving a tortfeasor’s intentional act while

addressingmajority jurisdictionsa of the operating a motor vehicle is that which
if tothe “acci­ would result the tortfeasor was ableissue have found that term

personalfrominsulate himself or herselfperspec­from thedent” should be viewed
Permit-liability for those intentional acts.rationale,thistive of the victim. Under

ting their owninnocent victims to invokeuniversally held that in­the courts have
party coverage waywill in no facili-firstinjuries “acci­tentionally inflicted were

improper use of automo-tate a tortfeasor’sscope mo­dents” within the of uninsured
bile insurance.coverage. Compa­Countrytorist See

Bourbon, 122 Ill.­bynies v. Bourbon that the mostFinally, I remain convinced
407,1061,App.3d 78 Ill.Dec. 462 N.E.2d appropriate to aformidable and obstacle

Doe,(1984); coverage526 Redden v. 357 So.2d 632 partyfirstvictim’s invocation of
(La.Ct.App.1978); convincingv. American in a courtSciascia that facedshould be

352,Co., N.J.Super. actually443 did arise out of183 that the incidentInsurance
Div.1982), of a motor vehicle.(N.J.Super.Ct.Law the maintenance or useA.2d 1118

course,recognize,Klug, issue. I of1. In Continental Western Insurance Co. v. ed remand of that
petitionsupreme denial of a(Minn.Ct.App.1987), the court’s recentN.W.2d rev’d 415394 872

Croft,(Minn.­1987), 447 N.W.2din Petersen v.for certiorariN.W.2d 876 this court found that
(Minn.Ct.App.1989), pet. deniedrev.903thethe incident did not arise out of use or for

12, 1990).(Minn. recognize,also how­Jan. Iand didmaintenance of an automobile not
ever, supreme court has stated(an that thethe incidentreach the issue of whether

shooting) Klug,an accident.intentional was petition review an[ofa for furtherdenial of
review, supremeat the394 N.W.2d 877. On appeals] noopinion of meansof the court

the did arise out of thecourt ruled that incident supreme court has de-than that themore
clined,of an automobile and re­use or maintenance undis-that and for whateverat time

reasons,to determinemanded the case to this court [Theto consider the matter.closed
Klug, discretionarythere had been an accident. 415whether is notsupreme reviewcourt’s]

Klug case was settled be­ jurisdictionN.W.2d at 879. The the Unitedofunlike the certiorari
Court,Supremefore this court could make that determination. court haswhere thatStates

supreme court’s remand of the cannot beI submit that our that a denial of certiorarioften said
recognition expressionKlug adjudicationthe interpreted"accident” issue in was a of ah oras

literallyviability opinionwas no of the case.of this issue. If there on the meritsof
Co.,Insurance 388Murphyunder which Minnesota courts v. Milbank Mutualcircumstance

732, (Minn.1986) (citationscoverage omit-auninsured motorist for N.W.2d 739would invoke
228,act, ted). Shamp, 427 N.W.2dsu­ See also State v.an intentional I believe thevictim of

(Minn.1988).preme and avoid­ 230-31 n. 3court would have so indicated
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Fire and Marine Insurance Co.St. Paul
12, (Minn.Ct.­16Sparrow,v. 378 N.W.2d

(Minn. Jan.App.1985),pet. rev. deniedfor
23, 1986); Farm MutualTimmers v. State

Co.,Insurance 374 N.W.2dAutomobile
338, (Minn.Ct.App.1985);339-40 Classified

Vodinelick,Corp. 368Insurance v.
921, 1985);(Minn.­ TlouganN.W.2d 922-23

Co., 310v. Auto-Owners Insurance
116, (Minn.1981). a courtN.W.2d 117 Once

that the formidablepersuadedhas been
met,prong has been“maintenance/use”

difficulty inthat court should have little
of in­recognizing permittingthat victims
partyfirsttentional tortfeasors to receive

legally and consist­benefits is both sound
policyent with the that insurance should be
compensate personsto who areavailable

injured as a result of the hazards associat­
motoring.ed with

LIFEMETROPOLITAN INSURANCE
COMPANY, Appellant,

v. II,Johnson,Martin Blaeser and John-G.
son, P.A., Minneapolis, appellant.forCHRISTISON, al.,M. etCharles

Respondents. Rochford, Plainview, for re-Robert G.
spondents.No. C8-89-1389.

Appeals of Minnesota.Court of SHORT,byand decidedConsidered
P.J., STONE,*and RANDALL and JJ.6,Feb. 1990.

OPINION

SHORT, Judge.

(Metro-Metropolitan Life Insurance Co.
politan) appeals grantthe trial court’sfrom

summary judgment respon-of in favor of
Thedents Charles and Sheldon Christison.

two notes executed asaction is based on
trial courtpart of loan transactions. The

(1988)held 582.31 barred theMinn.Stat. §
Metropolitan previouslyhadaction because

underlying mortgages.foreclosed on the
We affirm.

* Const, 6,Acting judge Appeals by ap- pointment pursuant art. 2.§the of to Minn.as of Court


