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files, motions,upon andAccordingly, the
herein,proceedings

That theIT IS HEREBY ORDERED
for reconsideration ofmotionGovernment’s

10, order1996 isthe Court’s October
and the Court’s orders datedGRANTED

10,20, are VA-and October 1996June 1996
CATED.

That Cam-IT IS ORDEREDFURTHER
28to vacate under U.S.C.eron’s motion

§ 2255 is DENIED.

COMPANY,AKA DISTRIBUTING
Plaintiff,

v.

CORPORATION,WHIRLPOOL
Defendant.

Civil 4-93-1238.No.

Court,DistrictUnited States
Minnesota,D.

Fourth Division.

29,Dec. 1996.



904

product training meetings,and sales and dis-
materials,play purpose enabling“for the of

aggressively pro-the DistributorAssociate to
Whirlpoolof products.”mote the sales The
Agreement pro-Distributor included aSales
waysdescribing agree-vision in which the

by parties,ment could be theterminated
agreement byotherwise the would end its

1,1986.April Februaryown term on inAso
1985, WhirlpoolAKA and aexecuted “Sales

Security Agreement,” wherebyand title to
products passed immediatelythe to AKA

prior possession, Whirlpoolto AKA’s and
MaryLyons, Ivory,Thomas J. C. and purchase money securityretained a interest

Sawicki, Paul,Lyons, Phelps, addition,Neese & St. in property. partiesthe In the
MN, Boland,and Thomas E. and FinancingBoland executed a U.C.C.-l Statement.

Office, MT,Falls, plaintiff. 1, 1986,Law Great for April partiesAfter the continued
relationshiptheir without an additional writ-Hanson, Gordon,FetterlyA.Keith and &

ing.MN, James,Minneapolis, and F.Robert and
James, Gray Falls, MT,MeCafferty,& Great AKA that duringasserts the course of the
for defendant. parties’ relationship, Whirlpool made assur-

Whirlpoolances that togoingwas remain in
the floor-care business and thethat durationORDER
of distributorshipthe would continue into the

DOTY, Judge.District 6,January 1988, Whirlpoolfuture. On an-
This matter is before the court on defen- itnounced that would thediscontinue Whirl-

summary judgment.dant’s motion for pool productbrand of floor-care effective
file,a 1,Based on review of Aprilthe record and AKA during1988. asserts that the

herein,proceedings grantsthe court yearsdefen- 1982 and 1983Whirlpool established a
dant’s motion. goal developto an exclusive ofline floor-care

product by yearfor Sears the 1987. AKA
alleges Whirlpoolthat established the dis-BACKGROUND

intributorships order to seat the vacuum(“Whirl-Whirlpool CorporationDefendant
placecleaners into the market to developandpool”) a corporationis Delaware with its

product acceptablethe so that it would be toprincipal place of in abusiness state other
29, 1993,Sears. On December AKA filed athan Minnesota. Plaintiff AKA Distributing

complaint against Whirlpool alleging fraudu-(“AKA”)Company corpora-is a Minnesota
fraud,lent misrepresentation, constructiveprincipaltion itswith ofplace business in

negligent misrepresentation, of im-breachBloomington, AanMinnesota. Allstadt is
plied good faith,covenant of breach of con-operatingthe chief officer of doingAKA
tract, promissory estoppel, violations ofbusiness as Al’s Vacuum Supply,& Janitorial

325D.04,§Minnesota Statute and tortiousInc. Allstadt and his wife have been in the
interference with contract.vacuum cleaner Inbusiness since 1974. Feb-

1985,ruary Whirlpool 1996,AKA signed By April 16,and an order dated. this court
Agreement”“Associate Distributor plaintiffsSales denied partial summarymotion for

AKA,whereby distributor, judgmentas the associate theon breach of contract claim.
Whirlpoolwas to grantedauthorized sell brand floor- This court in part,also and denied in

products Minnesota,care at in partlocations summarydefendant’s motion for judg-
Dakota, Dakota,North South and certain ment. The claims which remain before the

locations in agree- plaintiffsWisconsin. Under the court are claims for breach of con-
ment, Whirlpool tract,providewas misrepresentation,to services such fraudulent construc-

advertisingas promotional fraud,and support, negligent misrepresentation.tive and
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56(c).(1986);L.Ed.2d 265 Fed.R.Civ.P. Aparties’the relation-The of whetherissue

only its af-fact is material when resolutionby the Uniform Commercialship governedis
Anderson,the outcome of the case. 477hearing Aprilon fectsraised at the thewasCode

248, disputeat 106 S.Ct. at 2510. A ismotion, was ad- U.S.judgment but notsummary
ifhearing genuine the evidence is such that it couldAt thethe court’s order.dressed in

limine, jurya aof cause to return verdictthe issue reasonableparties’the motions inon
252,party. at atrelationship governed by for either Id. 106 S.Ct.the waswhether

again 2512.wasthe Uniform Commercial Code
thealso reassertedraised. The defendant summary judgment,a for allOn motion

of limita-of theaffirmative defense statute toand are viewed in aevidence inferences be
raised in its answer andtions was firstwhich nonmoving party.light most favorable theto

pre-trial submissions. Deter-again in the 250, 106 nonmoving2511. TheId. at S.Ct. at
toprudentit resolvemining that would be however, may uponnot mereparty, rest

trial, agreed tocourtthese issues before the allegations pleadings,or in thedenials but
summaryfordefendant’s motionconsider specific tomust set forth facts sufficient raise

briefing on the mo-judgment requestedand Celotex,for 477genuinea issue trial. U.S. at
tion. 324, Moreover, plain­106 if aS.Ct. at 2553.
■ cannot-support oftiff each essential elementparties’ agree-Whirlpool that theasserts

claim, summary judgment grant­must beby itsgoverned the Uniform Commer-ment was
complete proofbecause a failure of re­predominant edthe charac-cial Code because

necessarilyangarding essential element ren­agreement-wasparties’the theteristic of
Id. atall other facts immaterial. 322-­Whirlpool urges that the dersgoods.ofsale

23, thisby 106 S.Ct. at 2552-53. With standardcontract claim is thus barredbreach of
hand, court defendant’sat the considers theIn addi-the statute of limitations.U.C.C.’s

summary judgment.formotiontion, parties had aargues that theWhirlpool
whereby damagesrelationshipcommercial 2Article of the Uniform Commer­

for economic loss are limited to contract rem- (“U.C.C.”), codified at -sectionscial Code
edies, barringthus AKA’s tort claims. through of the Minneso­336.2-101 336.2-725

Statutes, goods.inapplies transactionsta to
DISCUSSION § are definedMinn.Stat. 336.2-102. “Goods”

56(c) of the Federal Rules of CivilRule speciallythings (including“all manufac­as
summaryprovides judgmentthatProcedure goods) movable at the timetured which are

depositions,pleadings,appropriate “if theis sale----”identification to the contract forof
interrogatories, and admissionsanswers to agreement§ anMinn.Stat. 336.2-105. When

affidavits,file, any,together the ifon with services,goods and Minnesotainvolves both
anygenuineshow that there no issue as tois “predominant purpose” test touse thecourts

moving partyfact and that thematerial is hybrid transaction iswhether thedetermine
as matter law.”judgmentto a a ofentitled a for theby the as contractgoverned U.C.C.

mirrors standard for astandard theThis v. Inde­goods. See Vesta State Banksale of
Ruleverdict Federal of Civildirected under (Minn.­Bank, 850518 N.W.2dpendent State

50(a), trialrequireswhich theProcedure 1994); Lindsayv.Valley Farmers’ Elevator
if,judge govern-a under theto direct verdict (Minn.1987),Co., 553, 556Bros. 398 N.W.2d

law,ing there be but one reasonablecan Hapka v. Pa-­grounds,otheroverruled on
v.to the verdict.conclusion as Anderson (Minn.1990).Farms, 458 683quin N.W.2d

242, 2150,Inc.,Lobby, 106Liberty 477 U.S. test, ishybrida transaction clas­thisUnder
(1986).2505;2511, 91 L.Ed.2d 202S.Ct. . according to characteris­its dominantsified

Bank, 854;atprevail, it 518 N.W.2dmoving partyIn for to tic. Vesta Stateorder the
(8thCox, 951, 960499 F.2dthat-“there is Bonebrake v.must to' the courtdemonstrate

Cir.1974) whether(stating the test is notany and thatgenuine issue as to material factno
but,mixed, “granting thataremoving judgmentto the contractspartythat is entitledthe

Catrett, mixed, predominantthey are whether theirCorp. v.as a of law.” Celotexmatter
thrust,factor, reasonably317, 2548, 2553-54, purpose,325, 106 their91 their477 S.Ct.U.S.



906
service, goodsof Astated is the rendition with cause of action accrues when the breach

incidentally 336.2-725(2).§involved ... or is a transaction Inoccurs. Minn.Stat. this
involved”).sale, incidentallyof with labor instance, Whirlpool Januaryannounced in

goods orThe determination of whether ser- longerthat it1988 would no continue to
predominate generally questionvices is a of produce products thefloor-care under Whirl-

Elevator,Valleylaw. 398See Farmers’ brand, 1,pool April 1988. AKAeffective
at 556.N.W.2d againstcomplaint Whirlpoolits infiled De-

1993, yearsthancember more four after bothin this court’s datedAs stated order
the announcement and the date foreffective16, 1996,April disputes tofactual exist as the

Thus,production.termination of the courtHowever,agreement.parties’theterms of
concludes that AKA’s breach of contractconsideringeven AKA’s assertions that

byclaim is barred the statute of limitations.services,Whirlpool using AKA forwas its
namely productto seat into market­the the
place productto inand aid the creation of a parties disputeThe the effect that the

Sears,acceptablewhich would be to the court application of the U.C.C. has on AKA’s tort
thatconcludes the services were incidental to argues par­claims. The defendant that the

of pur­the sale vacuum cleaners. For the relationshipties’ involved commercial trans­
poses motion,of this the court notneed actions, such, rightsand as the and remedies

agree­parties’the exact of theresolve terms partiesof the limited to law of con­are the
ment, any alleged bysince services AKA Supremetracts. The Minnesota Court has
essentially preparinginvolve the of vacu­sale respectrecognized with to commercial trans­

“Bank,um cleaners. See Vesta State 518 ‘completeactions that the U.C.C. is a and
855; Monetti,atN.W.2d see also v.S.P.A. statutoryindependent scheme enacted for

1178,Hocking Corp.,Anchor 931 F.2d 1184 governancethe allof commercial transac­
(7th Cir.1991) (recognizing predominantthat ... displace[and]tions is intended to tort

”purpose distributorship agreementsof and liability.’ RegentsBoard v. Indus­of Chief
for goods);contracts sale is the sale of De Inc., (D.Minn.­tries, 1298,F.Supp.907 1301

Co., 1313,Filippo v. Ford Motor 516 F.2d 1995) Farms,(quoting Hapka Paquinv. 458
Cir.1975)(3d (considering totality1323 ofthe 683, (Minn.1990)).688N.W.2d The Minneso­

analyzing predominantcircumstances when Supremeta Court further stated that “[i]f
purpose); Kirby Chrysler Corp.,v. 554 any efficacy, partiesCodethe is to have

(D.Md.1982) major­743F.Supp. (noting clear engaged in activitycommercial bemust able
ity agree­of courts hold distributorshipthat depend certainty exclusivityto onwith the of

governed by provisionsments are the of the provided bythe remedies inthe Code the
Code).Uniform Commercial Despite AKA’s agree­event of a negotiatedbreach of their

productto servicing aidingreference the and 688;Hapka, also,ment.” 458 N.W.2d at see
Whirlpool in development product,the theof (providingMinn.Stat. 604.10 “[e]eonomiethat
it predominant goalis clear that the of both loss that a goods,arises from sale of between
Whirlpool and AKA was to sell vacuum merchants, damagenotthat is due toto
cleaners. tangible property goodsother than the sold

tort”).may not be in scoperecovered The ofHaving par­determined that the
the Minnesota Supreme Court’s decisionsby U.C.C.,agreement governedties’ is the

applicationand the to tort claims other thanapplies four-yearthe court the ofstatute
negligenceclaims for orclaim, productsstrict liabil­to the oflimitations breach contract

ity not Supremeis clear. thegeneralrather than the statute When state’sof limitations
issue,hasapplicable Court not addressed anprovisionto a for the the federalcontract of

(pro­ high­§ court must determine whatservices. See the state’sMinn.Stat. 336.2-725
viding an est courtany probablythat action for the breach of would were it tohold

Toneyfor goodscontract sale of com­ decide the issue. v.must be WCCO Televi­
Satellite,sion, Inc.,yearsmenced within four after of Midwest andthe cause Cable 85

(8thaccrued); 383, Cir.1996). task,action has §Minn.Stat. 541.05 389F.Sd With such
limitations).(providing six-yeara statute of the court considers the issue.
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In PowerDistributing, Inc. v. Stewarb-­ Northern States v. Interna­In Nelson
Balancers, Telephone Telegraph Corp.,F.Supp. tional and808 550IndustrialWamer

(D.Minn.1982),108 theF.Supp. court inter­(D.Minn.1992), interpretedcourtthe684
that,preted lawMinnesota and determinedplaintiffsand held that theMinnesota law

arguable recoveryitwhile was that for mere­misrepresentation, whichforclaim fraudulent
ly negligent misrepresentation permit­is notsalesperson madealleged that defendant’s

Supremelightted in of the Minnesota Courtregarding performancethefalse statements
precedent, misrepresentationclaims for andbeing thegood, was barred as outsideof the

contract arefraudulent inducement to dis­therefore unavail­purview of the U.C.C. and
torts, separatetinct a of con­from breachinplaintiff under the rule articulatedable to

Assumingtract claim. Id. at 112. thatCorp., 311Superwood Corp. Siempelkampv.
misrepresentationfraudulent and construc­(Minn.1981), Hapkaand v.159 Pa­N.W.2d

claims,tive fraud are the con­viable court(Minn.1990).Farms,quin 458 N.W.2d 683
in thatcludes this instance AKA has notNelson, recognized thatJudge AlsopIn the

alleged independentclaims of the breach ofhadSupreme Court’s decisionsMinnesota
Incontract claim. Huron Tool v. Precisionplaintiffa could re­not addressed “whether

Serv., 365,Consulting Mich.App.209 532ofarising out acover for economic losses
(1995),theN.W.2d 541 court relied on North­theoryunder the tortcommercial transaction

determiningern inStates Power that a claimmisrepresentation (regardlessof fraudulent
may notwithstandingbased on fraud standdamage prop­toof was otherwhether there

exclusivitythe of contract remedies undernot).”erty Id. at 687. The court referredor
However,“the economic loss doctrine.” theAppeals decisionto the Minnesota Court of

plaintiffsHuron court determined that theCo.,Graphics, Inc. H.B. Fullerin ETM v.
apartfraud claim was not viable from theCS-91-2103, slip op. 1992 61394No. WL

represen­thecontract claim since fraudulent25, 1992),(Minn.Ct.App. which extend­Mar.
indistinguishabletations were from the termsHapkaof to bar a tort claimed the rationale

warranty plaintiffof the contract and thatmisrepresentation in a com­for fraudulent
alleged 532were breached. Id. N.W.2d atexpec­Recognizing themercial transaction.

plaintiff allege wrong­546. Because tofaded
partiesof to a transactiontations commercial dispute,doing to contractualextraneous the

negoti­equal bargaining powerand totheir plaintiff rem­was restricted to its contractual
warranties, Judge Alsopate concluded that Id.; seeunder the U.C.C. also Stan­edies

reasoning Hapkain ... concerned“[t]he is Platforms, ImagingLtd. Documentdard v.
exclusivitywith ofas much the the U.C.C.’s SW,Systems Corp., slipNo. Civ. 93-20993

particularas it is with the tortremedies (N.D.Cal. 15,op. WL November1995 691868
Nelson,by plaintiffs.”brought 808theories 1995) (concluding that the “economic loss”

687-88;at but see Clements AutoF.Supp. fraud are sub­limitation barred claims that
169,Corp., 444 F.2dCo. v. Service Bureau obligations).within contractualsumed

Cir.1971)(8th (deciding180 that the Uniform
instance, AKA’s claims areIn this tortnot alter Minneso­Commercial Code did the

its of contract ac-inseparable from breachfraud);ta of Northern States Power Co.law
tion. Both tort and the breach ofthe claimsTelephone Telegraphandv. International

allegedWhirlpool’spertaincontract claim to(D.Minn.1982)108, 111-12Carp., F.Supp.550
parties’as the of theassurances to durationbarring(refusing to rule torttheextend

allegeagreement. AKA has to claimsfailedmisrepresentationto bar claims forclaims
performance the con-independent of the ofcontract);and fraudulent toinducement

tract, particular as the duration of thein to(“Unless§ displaced byMinn.Stat. 336.1-103
Rather, thedistributorship relationship. tortthe, provisions- chapter,this theparticular of

indistinguish-areclaims and contract claimequity, includingprinciples of law and the
able.to ...and the lawlaw merchant relative

Nelson,fraud, Thus,misrepresentation ... or vali­ under AKA’s tort claims areother
by applicationan of the economic lossdating invalidating supplementcause shall barredor

Hapka.Superwood§ rule in andprovisions”); pronouncedits Minn.Stat. 336.2-721.
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Power,Similarly, Northern Statesunder

they America, Plaintiff,are in that failAKA’stort claims barred UNITED STATES of
independent perfor-claims of theto assert v.

parties’of the contractual terms of themance
N.Lasalle WALDRIP and Rodericknamely agree-of theagreement, the duration

Pipes,S. Defendants.ment.
No. 4:CR95-3031.argues that tort claimsPlaintiff its should

go forward because thebe allowed to cases Court,United States District
upon foreclosingwhich defendant relies as D. Nebraska.

products,tort claims involved defective
2,Dec. 1996.plaintiffsthe claims in this casewhereas do

allegationsnot involve of defective vacuum
essence,In AKA thatcleaners. asserts its

solelypertain Whirlpool’stort claims to con-
byunpersuadedisduct. The court this ar-

gument. Although recoverythe limitation of
applied primarilyfor economic loss has been

involving warrantyto cases a ofbreach the
term, the court concludes that such a restric-

interpretationtive is unwarranted consider-
ing ability partiesthe of the in a commercial

negotiatetransaction to their contractual
terms.

CONCLUSION

parties’ gov-Because the aretransactions
by Code,erned the Uniform Commercial the

court thatconcludes AKA’s breach of con-
bytract claim is barred the U.C.C.’s four-

year addition,statute of limitations. In the
court that AKA’sconcludes tort claims are

parties allegebarred since the economic loss
arising from a commercial transaction and
because AKA has failed to assert tort claims
separate thefrom breach of contract claim.
Accordingly, IT IS HEREBY ORDERED

summarythat defendant’s motion for judg-
granted.isment Plaintiffs claims for

contract,of misrepresenta-breach fraudulent
tion, fraud, negligentconstructive and mis-
representation are prejudice.dismissed with

LET BEJUDGMENT ENTERED AC-
CORDINGLY.


